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BE  it  remembered,  that  on  the  12th  day  of  Aagost^  bi  the  thirtieCk 
^ear  of  the  Independence  of  the  United  States  of  America,  A.  D.  lS05p 
William  Hamilton^  of  the  said  district,  hath  deposited  in  this  office,  the  ti- 
tle of  a  book,  the  right  whereof  he  claims  as  authori  in  the  words  fol- 
lowing, to  wit: 

<*  RepQft  of  the  Trial  and  Acquittal,  of  Edward  Shippen,.  Esquire, 
<<  Chief  Justice,  and  Jasper  Yeates  and  Thomas  Smith,  Esquires* 
**  Assistant  Justices,  of  the  Supreme  Court  of  Pennsylvania^  on  an 
**  Impeachment,  before  the  Senate  of  the  Commonwealth.  Janua- 
«'  17,  1805.  By  William  Handlton,  Editor  of  the  Lancaster  Journal." 

m 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  intitu- 
led^ **  An  act  for  the  encouragement  of  learning,  by  securing  the  copies 
^f  maps,  charts,  and  booksi  to  the  authors  and  proprietors  of  such  co- 
pies during  the  times  therein  mentioned;*'  and  also  to  the  act»  entitled 
«<  An  act  supplementary  to  an  act,  entided.  <<  An  act  for  the  encourage* 
nient  of  learning,  by  seeuring  the  copies  of  maps,  charts*  and  books  to 
the  authors  and  proprietors  of  such  copies  during  the  times  therein  men- 
tloned,"  and  extending  thereof  to  the  arts  of  desiring*  engraving,  antf 
<ttching  hiatoriciU  and  other  prints.'*  - 

D.  CALDWELL,  Oerk  qf  the 

DutrUt  (^  Pennsylvania^ 


NOTE. 

r 

7%tf  reader  will  o6aerve  in  fiage  327,  that  Mr,  Beileau  re/ert 
to  the  ofiinion  of  Mr.  Levis j  g«  contained  in  a  letter  from  that 
gentleman  to  Mr.  Pa9%m6re,  The  reporter  had  not  a  copy  of  thin 
letter  at  the  time  ivhen  Mr.  Boileau's  speech  was  put  to  pres^, 
Jt  itfaa  afterwards  procuredy  and  ni^ill  be  found  aa  read  by  Mr^ 
IngersoU  in  pagcM  391,  %  *3, 
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TRIAL 

OF 

EDWARD  SHIPPEN,  Es«t.  Chief  Justice, 

AND 

^ASPMR  TEATES,  &?  THOMAS  SMITIT, 

EsqR^s.  Assistant  Justices  of  the  Supreme 

Court  of  Pennsylvania^ 

OU'  Air  I MPEACH MENr 

HZ^OKX  TBE  BElf  ATE  •F  THE    COHMOlfWSAtTH: 

JANUAET, I8O5/ 


INTRODUCTION. 


ON  the  28th  of  February,  V803,  in  the  Houfe  of  Re* 
prefenta^vei  of  the  con) mon wealth  of  Pennfylvania, 
Mr.  Fcrgufon  prefentcd  the  following  nenioria},.  {igi>C(i\'>'' 
by  Thomas  PalTinore)  of  the  city  of  Philadelphij|«  ,  ,  . . 


1  ^  1     s        •  » 


9V  the  noiroRdBLE  the  boitse  of  xsPitESBNTArirss  ^ 
the  Commonvoealtb  9f  Pennsylvania. 

The  memorial  of  Thomas  Passmore,  of  the  city  of  Phi^ 

ladelphia« 

RESPncrmJLLT  SHEWEtn,     . 

That  your  memorialift  conceives  it  to  \m  tho  undoubted 
ftnd  moft  invaiaablt  right  of  every  free  citizen  of  this 
GommonveaUh)  to  addref^  your  honorable  body«  when  ho 
has  unfortunately  fuftained  injuries  of  fuch  a  defcriptioni 
as  yoU)  and  you  only,  are  properly  authorized  to  redrefs  ; 
and  that  it  is  more  efpecially  the  bounden  duty  of  any  indi* 
vidua],  ^ho  (eriou fly  apprehends  the  conditutional  and  le- 
gal exercife  of  Judicial  authority  towards  himfelf,  to 
have  been  manifeftly  exceeded,  to  prefent  for  your  confi* 
deration  a  cafe>  pregnant  with  fo  many  alarming  confe- 
qurnces  to  the  rights  and  liberties  of  the  people  :  Under 
thefe  impreffions,  your  memorialid  refpe^fully  folicits 
your  attention  to  a  recent  declflon  of  the  honorable  Ed'* 
ward  Shippen^ .  Chief  JuOice,  and  Jasper  Teats  and  Tho^ 
mas  Smithy  £rquires>  Judges  of  the  Supreme  Court  of  this. 
ftate,  in  which,  without  the  opportunity  of  defending  him- 
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felf  before  a  jury  of  hU  peers,  for  a  "."ft"»^'«.''"^ '"^ 
plied  contempt,  not  occurring  in  the  view  of  the  Court, 
Lr  relating  ta»ny  caofe  whick  coirid  be  confidered  a. 
Jend;ngxh«ela,  he'wa.  torn  from  his  fan-ily  and  bufineft, 

Ld  ig^minipudy  fentenced  to  »  ^>°f^  ,«»"^;X«  and 
thirty  day.,  and  the  payment  of  a  fine-  of  fifty  dollars,  and 
thUtooifrer  he  had  fubmixted  to  the  incjuifitorial  pro> 
ceediog  of  a«fwering  fully  to  Written  interrogatories. 

The  circamttance.  of  the  cafe,  weri,  as  follows  :—-- 
Meffrs  Pettit  and  Bayard,  of  the  city  of  Ph.ladelph,a, 
merchants,  were,  with  feveral  other  perfons,   underwriters 

l^lofs  happened,  and  the  underwriters  were  appll^j"  f^"- 
the  amount  of  their  refpeftive  engagements.     J  he  gen- 
tlemen    iuft  named,  were  the  only  perfons  who   at  Erft 
Se  anj  difficulty  on  tl.e  fubjea  ,  ^ut,  in  conLquence  of 
their  refufal,  the  other  underwriters  alfo    declined  pay 
we"  t,  and  your  memorialitt,  to  hjs  great  injury,  w«  kept 
r„t  of  a  large  fum  of  money  juftly  due  to  him.     At  length, 
however,  Meffrs  Pettit  and  W"«i»  ^S^^^  to  enter  into 
anamTc^ble  reference  under  a  r«le   of  Co-rt^-nJ,/- 
l-mnrialift   and  the  other  linderwriters  foHowed  their  ex- 
r^le     two  referees  were  chofen,  and-  according  to  the 
nrevt«  rgreelnent  of  all  parties,  called  to  their  affittance 
Tth  rd  refer",  the  mutual  alleg.tioas;^of  both  parties 
t.re  fulW  and  fairly  heard,  and  an  award  made  in  favor 
rrvour  memorialiftLthe  faid  award  was  returned  into  the 
PrIthonSes  office,  and  agreeably  to  the  term,  of    te 
r/f«ence  a  iudgment  was  entered  thereon  ;  nonce  of  the 
ffrwas' Aven  to  Meff«  Pettit  and  Bayard,  and  the  other 
lame  was  given  ^vr*»nt  fald  Pettit  and  Bavard, 

underwriters,^  of  whom,  excep^faid^.^^.^  ,,,  f„„-   f 

'Th  thJ;  wereWSvely  bound  5  the  period  allowed 
W  the  ruUs  and  praaiceof  the  Court  toa  diffatisfied  par- 
by  the  rules  ana  p  ^^  execution  was  iffoed 

'^  "  S  them  '^S  thir  hoi^ever,  Mr.  Andrew  Bayard 
againft  them  .«""!"   '  f  ^^^  „ferees  which  your 

filed  «ST^V?nformed  Ty  hi.  Counfel,  were  out  of 
^emorialift   was  intprm         y  ^     „ceived  by  the  Court  ^ 

Tt'th^v  had  the  effl^of  occafionin^a  confiderable  delay 
but  they  naa  inc  cu  qmrirtttre:  under  a  fcnfe  of 

'I  ^'^'n;Te;  mty  S^ce^^^^^^^^^  P"t  of  Mr. 

the  injury  ^one  PV^  J>y  "     P  ^    f„,^^  <,f  momentary  r«. 

Bayard,  your  ;"\"'°"*7^^"  Jl^e  of  his  feelings,  and  pot 
fentmen.,  «'-°",*P*P|,i^P.,  coffee  houfe.on  a  board  to 
the  fame  up  at  the  "'"';''»";',,  attached,  and  which 
.hich  advertifemenu  ^^^^J^^l^^ToiL  faidcoffe, 

KTsI^opc-^^^^^^        P-pore'.    It  was.  however. 
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jiot  fuffered  to  remam  there  one  minute,  the  perfon  juft 
mentioned  taking  it  down  before  it  was  read  by  any  other 
perfon  bu(  himfelf,  and  afterwards  delivering  it  to  Mr« 
Bayard^  and,  fubfe^Uent  tpubliciiy,  if  fuch  it  obtained,  is 
afcribable  therefore  to  Mr.  Bayard,  and  not  to  your  me- 
morialift*  This  occurrence  took  place  on  the  eighth  of 
September  lafl*  At  the  following  Term, the  counfelofMr. 
Bayard,  applied  to  the  Supreme  Court,  and  obtained  a  rule 
on  your  meroorialid,  to  fhew  caufe  why  an  attachment 
fhould  hot  tlTue  againd  him  for  a  contempt,  and  after  ar« 
gument  on  the  eighth  of  December  lad,  an  attachment 
was  awarded.  On  the  fixteenth  of  the  fatne  month,  your 
memorialiR  was  ordered  by  faid  Court  to  anfwer  inierro* 
gatories  ;  co  which  order  he,  without' helitation,  yielded 
obediencct  In  thofe  anfwers,  your  memoriah(l  dated,  that 
to'the  bed  of  his  judgment  and  beHef,  at  the  time  of  writ- 
ing the  above  mentioned  paper,  there  was  no  fuit  depend* 
ing  between  him,  and  Pettit  and  Bayard  4  for,  that  although 
fuch  an  action  had  been  indituted  between  him  and  Pettit  8c 
Bayard,  andi-eferred  under  an  amicable  agreement  ;  yet,be- 
fore  the  time  alluded  to,  a  import  had  been  made  in  favor  of 
your  memorialid,and  the  fuit  determined  by  a  judgment  en- 
tered .thereupon,  that  altho'  exceptions  had  been  afterwards 
filed,  your  roemorialidunderdood  and  beltevcdit  to  be  a  rule 
of  the  Supreme  Court,  4:hat  where  by  the  tenour  of  the  fub« 
^idion,  the  reprrt  of  the  referees  is  to  be  made  into  office  ; 
If  fuch  ueport  is  made,  notice  thereof  given  to  the  party  a- 
^ainll  whom  it  operates,and  no  exceptions  filed  within  four 
days  thereafter,  the  fame  becomes  abfolete  5c  unavoidble  ; 
that  fuch  was  the  impreffion  on  the  mind  of  your  memo- 
tialidf  at  the  time  of  the  commidion  of  the  alledged  con- 
tempts ;  and  that  he  was  the  more  confirmed  therein  by  th€ 
acquiefcence  of  tbe  other  underwriters  ;  he  alfo  mention- 
ed as  has  been  herein  before  dated,  that  the  paper,  con- 
taining the  ofTendve  expredions,  was  immediately  after  be- 
ing ,put  up,  torn  down  by  the  k«*eper  of  the  coff*ee-houfe 
before  it  had  been  read  :  In  the  doing  of  which,  he  declar- 
ed he  had  not  the  mod  didant  intention  to  prejudice  the. 
public  mind  in  his  favor,  or  to  tr^^at  with  difrefped^  the 
Judicial  authority  of  his  country,  for  which  he  had  always 
entertained  the  utmod  refpe^  ;  and  that  his  condu^  was 
merely  the  refult  of  the  heat  and  padion  of  the  moment, 
notwithdanding  which,  d^arations  on  his  part,  thus  un- 
reludlantly  knd  refpe&fully  made*  under  the  folemnities  of 
sin  oath,  the  fevere  and  difgrtceful  punidi.ment  was  infli^. 
ed  upon,  -^and  fudered  by  your  memorialid  ;  that  in  the 
courfe  of  the  difcudion,  the  couiifel  of  your  memorialed 
was  interrupted,  and  fo  far  difcouragedby  the  Court,  as  to 
leave  the  difcudion  of  the  quedion  on  his  part  unfinidied. 
Yotrr  noiemorialid  bimfelf  was  refufed  to  be  heard,  and  in- 


Acad  of  conGdcring  the  offence  as  committed  agt(ti(l  tht 
Juflice  of  the  country,  he  was  repeatedly  told  by  the  Court, 
that  a  peribnal  apology  to  Mr«  Bayard*  would  mitigate* 
if  not  preventytbe  intended  punKhm en t ;  thus  clearly  evinc*- 
ing  that  the  Court  confidered  the  injury  of  ^  personal  ^2." 
ture,  notaiTeding  the  fair  adminiftratioh  of  public  juftice, 
•while  at  the  fa^c  time  they  refufed  to  leave  the  perfbn 
confidering  himfelf  injured  to  1)1$  action  at  law,  as  your 
jnemorialin  humbly  apprehends  of  right  they  ought  to 
have  done.  Your  memorialift  fubmits  to  your  Ilonorable 
Body,  that  in  this  tranfkdion,  the  above  named  Judges 
have  violated  the  dutie,S|  and  exceeded  the  powers  of  the 
high  {lation  delegated  to  them  ^  tliat  even  in  the  annals  of 
Britifh  jurifprudence,  no  cafe  can  be  found  where  fuch  an 
a^  has  been  confidered  a  contempt ;  that  the  paper  refer- 
red to,  did  not  relate  to  a  fuit  depending  for  trial,  fo  as 
improperly  to  bias  the  minds  of  tli^  public,  nor  did  it  in 
the  mod  diilant  manner,  rtQtGt  upon  the  Court  or  any  of 
Its  ofi^cers,  that  in  its  molt  aggravated  colours,  it  could 
have  been  no  more  than  a  perfonal  affront  to  Mr.  Bayard  ; 
and,  even  ^at  was  prevented,  by  the  interference  of  a 
third  perfoi) ;  that  fliould  an  unprecedented  rigor  of  con* 
ArQdion  be  allowed  to  exadl  the  circumftance  into  a  con-« 
ftru^ive  or  implied  contempt  of  the  Court,  even  tho 
Aridleft  principles  of  common  law  would  have  abfolved 
your  memorialifl,  when  he  had  purged  fuch  contempt  by 
full  and  fatisfaftgry  anfwers  to  written  interrogatories  r 
And  finally,  he  fubmits  it  to  your  better  judgment,  whe-f 
th^r  the  proceedings  againft  \{xm  do  not  involve  a  manifefl 
inTrailioji  of  the  bill  of  rights,  and  whether  tbefe  fummary 
judicial  proceedings  for  condrudive^  offences,  if  unnoticed 
by  the  Legiflature,  may  not, pave  the  way  for  the  deftruc-p 
tion  of  thQ  incftimabie  right  o{  trial  by  jury. 

Your  mcmoriajift  therefore  prays,  that  you  would  bo 
pleafed  to  take  the  above  circumflances  into  con fideration, 
and  enquire  whether  the  above  named  JUDGES  have  not 
jnide  themfelve^  ^be  objeds  of  IMPEACHMENT, 

CSiftiedJ  .  THOMAS  PASSMORE. 

Pbiladelpbiay  February  26,  ItOS. 

The  memorial  was  read,  and  referred  to  Meffrs-  H. 
Fergufon,  F.  Smith,  D.  Montgomery,  D.  Mitchd,  J. 
M'Malters,  J,  Rofs,  and  Ifaiah  Davis»  to  confider  and  re- 
port  thereon*      This  committee,  on  the   SIth  of  March, 

J  803,  made  the  following,  report  :— 

• 

That  they  have  examined  the  petition  and  documents 
iix<>inpanying  it,,  and  heard  the  alleviations  of  the  coqi^ 
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• 

plainant)  and  are*^  of  opinion,  that  the  fummaiy  mod<  of 
punifhing  contempts,  by  attachment  as  laid  down  in  the 
£ngli(h  bboksj  and  pra^ifipd  by  our  Courts,  is  noi  agreea« 
ble  to  the  genius  of  the  conilitutiou  and  laws  of  the  com* 
monwealth  of  Penufylvania,  although  fuch  power  may  be 
H  necelTary  attendant  uppn  every  fuperior  tribunal  in  ca* 
fes  of  dlred  contempts,  which  openly  infult  or  refid  the 
authority  of  the  Court,  or  the  perfons  of  the  judges  who 
'  prefide  (here  while  in  the  aftual  difcharge  of  their  official 
•    duty. 

The  committee  are  of  opinion  there  is  no  neceflityof 
fuch  a  power  in  the  courcs  of  juiVice,  where  the  contempts 
are  only  confequential  or  conitrudtive,  and  not  committed 
in  the  hearing  of  the  Court,  nor  by  treating  with  difrefped^ 
the  rules  or  procefs  thereof  ;  eveiy  deciQon  of  fadls,  by 
courts  of  law,  without  the  intervention  of  a  jury,  is  a  {lep 
towards  edablifhing  aristocracy,  the  mod  eppreffive  of  ab- 
folute  governments,  and  if  not  timely  guarded  againd, 
piay  imperceptibly  undermine  the  trial  by  jury,  the  beft 
prefervative  of  liberty  :  The  committee  therefore  offer 
the  following  refolution,  viz* 

Resolvcdy  That  a  committee  be  appointed  to  prepare 
and  report  a  bill,  to  define  the  powers  of  the  courts  o{ 
juilice  to  punifli  conten^pts  in  a  fummary  mode. 

The  foregoing  was  made  the  order  of  the  day,  for  Mon- 
day, the  14th  of  March,  but  it  was  not  called  up  on  that 
day.  On  the  15th,  the  report  and  memorial  were  read  a 
fccond  time,  and  on  motion  of  Mr.  D*  Mitchel  and  Mr* 
A*  Leacock,  committed  to  a  special  committee^  confiding 
pf  Meffrs.  C»  Porter.  J.  £ngle,  J»  Simpfon,  R*  Welles, 
and  W.  Steele^  who^  on  the  18ih,  made  the  following  re « 

port  I'^r^ 

That  the  comn>Utee  have  attended  to  the  memorial,  and 
examined  the  docu3)ents  adduced  in  evidence  to  fubflantiate 
the  charges,  and  from  the  view  they  have  taken  of  the 
fubjedt,  they  are  of  opinion,  that  fufficienc  caufe  exKls  to 
inftitute  an  enquiry,  bat  in  confequence  of  the  late  period 
.of  the  feflion,  it  would  be  inexpedient  to  enter  into  an 
iliyeftig^tion  at  this  time ;  That  in  the  opinion  of  the 
committee,  a  law  ought  to  pafs,  declaring  whacfhall  coo«* 
(litute  a  contempt  of  court,^  that  neither  pailions  nor  preju- 
dices may  operate  to  the  injury  of  individuals  \  that  a  con* 
tempt  being  defined,  the  citizens  will  not  be  expofed  to 
the  commiffion  of  an  unknown  crime  ;  that  tofecure  their 
i  liberty  and  prote(A  their  property,  is  the  duty  and  prcro* 
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gatWe'of  the  Legiilature  :  Under  fuch  impreifionS|  the 
cpmxoittee  oSer  the  following  refolutions,  viz. 

I.  Resolved,  That  a  commit teiK  be  appointed  to  draft 
and  report  a  bill,  defining  what  (hall  conditute  a  contempt 
of  court* 

3.  Eesohedj  That  it  be  efpecialljr  recommended  to  the 
fncceeding  Houfe  of  Reprefentatives,  to  enquire  into  the 
coodud  of  the  jt/dges  of  the  Supreme  Court)  relative  to 
their  proceedings  againft  Thbmas  PaiTmore* 


.">  I 


Ordered  to  be  laid  on  the  table. 

In  the  enfuing  feifion  of  \ht  Legiflature,  on  the  17th 
of  January,  1804,  Mr.  3ohn  Boyd,  from  the  committer 
appointed  to  examine  the  Journals  and  files  of  the  late 
Houfe,  and  report  the  linfimfhed  bufmefs,  reported  the 
*<  Resolution  founded  on  \he  memorial  of  Thomas  PaiTo 
more,  of  Philadelphia,  complaining  of  the  condud^  of  Ed- 
ward Sbippcn,  Jafper  Yeatcs,  and  Thomas  Smith,  Judges 
of  the  Supreme  Court."  ^ 

This  report  was  referred  to  the  commhtet  of  grievances*'^ 

.  On  the  13th   of  March  following,  Mr.  J.    Goodman, 
from  the  committee  of  grievances,  reported  as  follows  :— - 

TThat  after  having  examined  the  witneffcs  prodpced  to 
them,  and  carefully  taken  down  the  teftimony,  and  given 
the  fubje^t  a^  due  conlider^ition,  the  following  fafts  appear 
to  be  fubdantiated,  viz* 

That  an  amicable  fuit  was  entered  into  between  Tho- 
mas^  PalTmore,  plaintiff,  and  Pettit  and  Bayard,  defendants, 
on  the  13th  day  of  July,  1802,  on  a  contefted  policy  of 
iofarance,  both  parties  having  chofeh  their  man,  as  re- 
feirees,  with  power  in  cafe  of  difagreement  to  chooOc  an 
umpire,  wboj  not  agreeing,  chote  William  Haflet,  um- 
pire, who,  with  one  of  the  referees,  on  the  fixch  day  of  Au- 
gnU,  1802,  reported  an  award  in  favour  of  Thomas  PaCT- 
snore,  pUintiff,  of  four  hundred  and  ninety  dollars,  with 
intereil,  which  award  was  returned  into  the  oj£ce  of  the 
Prothonotary  of  the  Supreme  Court,  on  the  lixth  day  of 
Auguft,  1802,  on  which  judgment  was  entered  on  the 
fixth  day  of  the  faine  month,  againd  Pettit  and  Bayard^ 
defendants  ;  and,  that  on  the  eighteenth  of  the  fame  month, 
execution  was  ilTued,  and  a  levy  made  by  the  iherifTon 
the  goods  of  Andrew,  Bayard^  on  the  fame  day  ;  ^11  which 
will*  appear  by  Certified  records,  herewith  reported* 
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That  on  the  fourth  day  of  September  folTowtngy  except 
tions  wtrt  filed  by  Afidrew  Bayard,  againd  the  decifida 
of  the  referees  ;  that  on  thfe  eighth  day  of  the  fame  months 
a  paper  was  pofted  dp  in  the  coffee  houfe,  iu  Philadelphia^ 
by  the  faid  Thomas  Paffmore,  faid  to  be  i.  libel  againfl 
Pettit  and  Bayard,  in  tbe  Vords  follb\(ring  :  *Tbe  fub* 
fcriber'pubHcly  declares,  that  Pectit  and  Bayard,  of  this 
city,  merchants  and  qnibling  underwriters,  has  bafefy  kept 
from  (her  fabfcriber,  for  nine  months,  abotit  five  hundred 
doilars,  and  that  Andrew  Bayard,  the  partner  of  Andre v 
Pettit,  did  on  the  third  or  fourth  indant,  go  before  johft 
Iriikeep,  Eft^-  alderman^  and  fwore  to  that  which  was  not 
true^  by  which  the  faid  Pettit  and  Bayard,  is  enabled  tor 
kee]>  the  fubfcriber  out  of  his  money  for  about  three 
months  longer,  and  tbe  faid  Bayard,  has  meanly  attemjptetf 
to  prevent  others  from  paying  the  fubfcriber  about  tmof 
thoufand  fi^ve  hundred  dollars,  but  in  this  mean  dirty  aftioa 
he  was  difappointed  in,  I  therefore  do  publicly  declare  An- 
drew Bayard,  a  lier,  a  rafchal9.and  a  coward  ;  and  do  offer 
two  and  a  half  per  cf nt  to.  any  good  perfon  or  perfons,  to 
infare  tbe  folvency  of  Pettit  and  Bayard,  for  fourmoniiM 
from'  this  dayte/ 

THOMAS  PASSMORE. 

Fbil^ipbia,  Sept.  8th^l802. 

For  which  libel,  the  faid  Thomas  Paffmore,  was  com--' 
miued  to  tbe  cuflody  of  the  iheriff  of  Philadelphia  county^, 
in  'the  debcors  apartment  of  the  common  goal,  for  the  fpace 
of  thirty  days,  and  was  fined  ^fifcy  dollars,  to  the  common-' 
wealth,  for  an  alledged  contempt  of  Court*  It  appears, 
moreover,  from  the  evidence,  that  the  ufual  courfe  of  pro* 
oeeding  was,  in  the  firft  inftance,  departed  from  by  the 
Court.  Immediate  fentence,  or  atonement  to  Mr.  Bay^ 
ard,  wae  the  only  alternative ;  but  on  the  fuggeilibn  of  Mr« 
Pafftnore*^  counfel,  interrogatories  in  the  ufual  manner^ 
were  filed  by  the  counfel  of  Pettit  and  Bayard ;  which 
interogatories,  together  with  the  anfwers  thereto,  (which 
anfwers  in  tbe  opinion  of  your  com^iittee  were  fatisfa^ory^ 
and  did  purge  the  contempt,  if  a  contempt  had  been  com-- 
mitted)  arjS.  herewith  reported. 

Although  the  faid  Thomas  Paffmore,  had  complied  with 
tMtty  requefl  of  the  faid  Goui't,  except  that  he  refufed'  t0* 
make  an  apology  to  An4rew  Bayard  ;  be  was,  on  the 
twenty-eighth  day  of  December,  1^802,  fined  and  imprifun- 
ed  by  the  faid  Court,  as  aforefaidi 


t  *:  -> 


Your  committee,  after  a  muture  confideration  of  the 
fubjeit,  conceive  themfelves  juftificd  in  the  opinion,  that 


the  jodgcs  haVe  exercifed  a  ftretch  of  power  iii  this  ca{e# 
•iiot  warranted  by  the  conftitution  and  laws  of  our  coud-* 
try  ;  and  that  if  fuch  ati  abufe  of  power  be  tolerated^  and 
quietly  acqutefctd  in  by  the  Legida^ure,  there  isreafon  to 
fear  that  the  fafety  and  perfonai  liberty  of  the  citizen,  will 
be  annibilated*. 

Thaf^  liowetcr  willing  the  tomtiitttee  may  be  to  con- 
cede, that  every  Court  of  Juftice  neccffarily  pofTefs  the 
power  of  puni filing  contempts  committed  in  their  pref^rnc© 
and  whilft  in  feffion  ;  yet  they  are  of  opinion,  ih^t  offen- 
ces, fnch  as  charged  againfl  the  faid  Thomas  PaiTmore,  if 
▼iewcd  under  all  the  variety  of  circom (lances,  conneded 
with, the  cafe,  do  not  amount  f  ac<^titempt  of  Court,  and 
conH^quently  do  not  warrant  the  unnfual  feverlty  of  pro* 
ceeding,  which  was  had  againfl  bim« 

1.  Becaufe  the  publication  did  not  refle£lon  the  judges 
in  their  judicial  capacity,  nor  perfonai  charader* 

2.  Becanfe  there  was  no  dire^  alluGon  in  the  paper 
called  a  libel,  to  any  caufe  pending  before  the  Court, 

3*  Becaufe  it  appears  from  the  record,  that  the  faid 
Thomas  PafTmore  was  warranted  in  the  conclufion,  that 
the  fuit  between  him  and  Pettit  and  Bayard,  was  then 
ended,  judgment  having  been  entered,  and  execution  iffu- 
ed.  This  opinion  is  confirmed,  becaufe  the  judgment  was 
T^ot  fct  afide,  until  after  the  term  of  his  imprifonment  had 
e:¥pired,  and  after  hts  application  to  the  Legiflature,  for 
the  impeachment  of  the  judges. 

4t.  Becaufe  it  appears  from  the  evidence^  that  the  Court 
w^re  fatisfied  with  the  anfwers  of  Thomas  PafTmore,  to  the 
interrogatories,  fo  £ar  as  tefpefiled  the  alleged  contempt 
againft  themfclves. 

5.  Becaufe  it  appears  that  the  puntfhment  was  indiAedf 
not  becaufe  he  had  committed  a  contempt  of  Courtt  but 
becaufe  he  would  not  apologize,  ok  make  atonement  to 
Mr.  Andrew  Bayard,  as  the  Court  had  expelled* 

Upon  the  whole,  your  committee  cannot  but  reiterate 
their  opinion,  that  the  proceeding  of  the  Judges  in  thii 
cafe,  is  unprecedented  in.  the  annali  of  jurifprudence,  and 
that  nothing  fimilar  to  it  is  to  be  found  in  any  other  coun- 
try, where  law,  and  not  the  arbitrary  will  of  the  magif- 
trate,  is  the  govefning  principle  ;*  therefore,  in  order  to 
afford  the  faid  Thomas  Paffmorc,  the  remedy  pointed  out 


J 


by  the  conditiitibn,  i^or  the  injury  complained  of  ;  and  aUb^ 
"to  put  thofe  high  and  dignified  officers  to  their  trial,  and 
afford  thcra  aiV  opportunity  of  iullifying  their  condudi  to 
the  world,  if  iri  their  power  fo  to  do,  ojfer  for  the  adop* 
tion  pf  the  houfei  thp  following  refolution,  vie. 

Resohed,  That  a  committee  be  appointed  to  draught 
;iixtlcks  of  impeachment  agalnft  the  (aid  Edward  Shlppeni 
Efq.  Chief  Juliite  of  the  Supreme  Court  of  Pennfylvania^ 
and  Jafper  Yeates,  and  Thomas  Smith,  £f Quires,  Judges 
of  the  faid  Court,  for  a  high  mifdtmeanor  in  their  official 
capacity,  by  arbitrarily  and  anconditutionally  fining  and. 
imprlfoning  Thomas  PaiTmore* 

Monday,  the  19  th  inft.  was  affigned  ^or  the  fecondread^ 
ing  of  this  report  of  the  xoinmittee  of  grievances,  and  it 
was  made  the  order  for  that  day. 

On  the  morning  oi  the  19tb,  agreeably  to  the  order  of 
the  day,  the  Houfe  proceeded  to  conOder  the  report,  and 
after  fonie  debate,  adjourned  until  three  o'clock  i^  the  af« 
ternoon)  when  the  confideration,  was  refumed* 

A  motion  was  made  by  Mr.  Porter  and  Mr.  Pranlclia, 
to  podpone  the  fame,  for  the  purpofe  of  introducing  the 
jFollowing  as  a  fublliiut^  to  the  report  of  the  committee 
of  grievances-— 

"  Resolved^    Tha^,  the  charges  exhibited  by   Thomas 
PaCTmore,  agaiild  the  Juftices  of  the  Supreme  Court,   and 
-the  teftimony  adducjed  in  fiipport  of,  faid  charges,  do  not 
afford  fufficrent  ground  for  this  Houfe  to  proceed  by  im- 
peachment." 

On  the  morning  of  the  20th,  the  fubllitu'v«  was  by  leave 
mr Ithdrawn.  The  Houfe  again  refumed  the  confideration 
of  the'' report  of  the  committer  of  giievances,  and  after 
confiderable  debate,  adjoufned  until  three  o'clock  P.  Vf,, 
when  after  foroe  furthifr  debate,  the  quedion  was  put— 
"  Will  tbe  House  agree  to  tke  resolution  P**-  ■  [That  is, 
the  refolutton  of  the  report  of  the  committee  of  grievances.] 

.  The  Yeas  and  Nays  were  called  for  by  Mr.  Franjclin  and 
Mr.  Trevor>  and  wer^  as  foUow  :->- 

YEAS— Meffrs.  Adams,  Adcock,  Agnew,  AlQioufe, 
Alter,  Acker,  Boileau,  Boyd,  Briiben,  Buqher,  Clar.k,  Dar- 
^ingtoti,  M/.  Davis,  T.  Davis,  Dechart,  Engle,  Fenton, 
Fetree^  Fulton,^  Giffcn,  Goodman,  GrofS)  Harrlfon,  HoU 

c 
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gate,  Jenkins,  Keehn\le,  Kerr,  Lytle,  M'Bride,  M'CioiiAV 
M^FarUne,  Maclay,  Mann,  Marfliall,  Odenheimer,  Ogle; 
PatterFon,  Pcarfon,  Peebles,  Pugh»  Rboadsi  Robinfonv 
Rofb,  Roperty  Scheetz,  Schneider,  J.  Smith,  S.  Smith, 
Spangler,  Scauficr,  Trevor,  Turbett,  Vance,  Weiricb-, 
WiiroQ,  Witman,  and  Snyder,  speaker.    ■     57, 

K'AYS.-^Mefl'rs.  Barcky,  Bull,  Carver,  Coollbaugb, 
Cunningham,  H.  Davis,  Findlay,  Franklin,  Hall,  John- 
ilon,  Kimmel,  Lattiorore,  Miller^  MytingerfMilnor,  Pen* 
■ell.  Porter,  lleilty,  Roberts,  Shriver,  Sloan,  B.  H.  Smith*, 
R.  Smithy  and  White. 24. 

So  it  vas  determined  in  the  affirmative,  and  MelTrs.  W» 
Maclay,  Boileaa,  Engle,  Kerr,  Trevor,  M.  Davis»  and 
Hol^ate,  trere  appointed  »comcnktec  to  draft  articles  of 
Impeachment* 

In  the  afternoon  of  the  32i  of  March,  lSt)4,  Mr.  Ma- 
day,  from,  the  committee  appointed  an  the  2bth  Inllant,  to 
draft  articles  of  impeacbmeni,  made  report  as  follows  :— >- 

Artide  of  accufation  and  impeachment  againd  Edward 
Shippen,  Efquire,  Chief  JufVice,  and  Jafper  Yeates,  and 
Thomas  Smith,  ETqiHi^es,  afliiftaot  Juflices  of  the  Supreme 
Court,  of  the  Commonweahb  of  Pennfylvania,  preferred  by 
the  Houfe  of  Roprefentatives  of  the  faid  Commonwealtb, 
in  their  name,  and  in  the  name  of  the  people  of  Pcunfylva- 
hia  ;  and  Exhibited-  to  the  Senate  of  ihe  faid  Common- 
weaklu 

Articfe  f.  That  the  (aicF  Edward  Shippen,  Efquire,  Chief 
Judice,  and  Jafper  Yeates,  and  Thomas  Smith,  ECquires, 
affiftant  Juftiees  of  the  Supreme  Court  of  this  Common- 
Wealth  of  Pennfyivaiiia,  duly  commiffioned  and  appointed, 
and  a£^ingin  their  official  capacities,  on  the  18th  day  of 
September,  A.  I>.  1803,  granted  a  rule  againft  Thomas 
Paifmore,  of  the  city  of  Philadelphia,  on  the  affidavits  of 
Andrew  Bayard  and  James  Kitchen,  to  (hew  caufe  on  the 
Erfl  day  of  the  then  next  term,  why  an  attachment  (houhl 
not  ilTue  againft  him,  the  faid  Thomas  PafTmore,  for  a. 
contempt,  in  coniequence  of  the  following  publication, 
viz.  •  The  fubfcriber  pubFicly  declares,  that  Pet  tit  and 
Bayard,  of  this  city,  merchants,  and  qnililkig  undei* 
writers,  has  bafely  kept  from  the  fubfcriber,  for  nine 
months,  about  five  hundred  dollars ;  and  that  Andrew 
Bayard,  the  partner  of  Andrew  Pettit,  did  on  the  third  or 
fourth  inftant,  go  before  John  Inikeep,  Efq.  alderman, 
^h4  fvrore  to  that'  which  Ivas  liot  true,  by  which  the  fiiid 
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Fettit  and  Bayard  is  enabled  to  keep  the  fubfcriber  out 
of  hU  money  for  about  three  months  longer ;  and  the 
faid  Bayard  has  meanly  attempted  to  prevent  others  from 
paying  the  fub(criber>  about  two  thoufand  iive  J|iandre4 
dollars  ;  but,  in  this  mean  dirty  a^ion  he  ivts  difappoint- 
cd  in.  I  therefare  do  pnbJif^ly  declare*  Andrew  Ba3rar4 
^  lier,  a  rafchaU  and  a  .coward  $  and,  I  do  o£fcr  two  and  an 
half  per  cent#  to  any  good  perfon^otr  perfons,  to  infure  the 
fojvency  of  Pettit  and  Bayard,  for  |our  months  from  this 
^ate. 

THOMAS  PASSJUOR& 
1     Fhiladelphiay  Sept.  «th»  1.804. 

• 

That  on  the  8th  of  December,  1802,  an  attaclnnent  wan 
^warded  againfl  the  faid  Thomas  PaiTmore,  and  he  was 
bound  with  fureties,  to  appear  from  day  to  dayt  during 
fhe  continuation  of  the  Court,  to  anfwer  fuch  interroga- 
tories as  fhould  be  exhibited  to  hip,  and  to  abide  t^e 
(entence  of  the  Court* 

That  interrogatories  were  accordingly  exhibited  to  the 
faid  Thomas  FafTmore,  whicth  are  as  follow-* together 
with  the  anfwers  filed  by  the  faid  Thopas  PalFmore  to  the 

In  the  Supreme  Court  of  Pennsylvania^ 
Th  Commonv>ealtb  of  Pennsyhgnicy-^.    ^^  attachment  for 

y^'^^^  f  contempt, 

nomas  Passmore.  J 


Interrogatories  exhibited  to  Thomas  Passpiore^  the  ahovf 

flamed  jiefendantp 

t.  J/iterrogatory— >Wa8  there  an  afiion  depending  in 
the  Supreme  Court  of  Pennfylvania,  on  the  8th  day^of 
September,  1802,  wherein  yoi;  were  plaintiff,  and  Andrew 
Pettit,  and  Andrew  Bayard,  merchants  and  co-partners, 
trading  under  the  firm  of  Pettit  and  Bavard,  were  de- 
fendants. If  aye,  when  was  fuch  a£lion  inAitntedi  and  u 
the  fame  (litl  depending  in  the  faid  Court. 

^.  Interrogatory-— If  fuch  a^lion  w4^"bronght«  and  it 
ftilj  depending  in  the  faid  Court,  ftate  whether  the  fanw 
w^s  referred  by  confcnt  of  parties  j  whether  the  referees 
^ade  report,  and  when  ;  whether  exceptions  were  fi)ed 
to  the  report,  by  whom*  and  when  ;  whether  an  a^davi^ 
wa^  made  by  the  f^iid  Andrew  Bayard«  in  fupport  of  the 
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Ikid  cxcqirioBS  ;  wlicn,  and  before  whom  tbe  laid  affidarit 
was  made  ;  and  whether  the  laid  exceptioas  and  ifiiaTit 
were  filed  in  the  laid  Conrt^  im  or  before  the  8th  daf  of 
September,  ISM. 

3  Interogatory — Penile  tbe  paper  filed  in  this  coart, 
pofporting  to  be  figned  by  yon,  dated  Philidelphia,  8th 
September,  1803,  wbcreopon  the  motion  was  m2deinthis 
Coorty  lor  a  rule  to  fliev  canfe  whf  an  attachsicat  (hoold 
not  iffae  againft  yon  for  a  cootcmpc  of  th^  faid  coart^  and 
declare  whether  the  laid  paper  is  vriitea  and  fabfcribed  by 
jon,  and  when  the  fame  was  written  and  fubfcribed  ;  aod 
whether  the  faid  paper  fo  written  and  fabfcribed  was  by 
yon  or  by  any  other  perfon,  aod  who  by  yonr  rcqueft  and 
diredion  placed  and  affixed  to  a  board  in  the  exchange- 
room,  in  the  city  tarcm,  in  the  city  of  Philadelphia,  acd 
attached  to  the  faid  board  in  tbe  faid  room,  by  wafers  in 
the  manner  adrertifemenu  are  there  nfnally  poficd  op  and 
fixed. 

4.  Interrogatory— -If  the  faid  paper  was  fabfcribed  and 
written  by  yon,  and  by  you  or  by  feme  pcrfon  by  year 
reqneft  and  diie^on  placed  and  affixed  as  abore  mention- 
ed, ilate  whether  the  declaration  in  the  faid  paper  con- 
tained* viz  :  '  That  Andrew  Bayard,  the  partner  of  An- 
drew Pettit,  did,  on  the  third  or  toarth  inftant,  go  before 
j€»hn  Infkcepf  £fq.  alderman,  and  fworc  to  that  which 
was  noc  trne,'  refers  to  the  faid  affidavit  taken  and  filed  in 
this  Conrt,  by  the  faid  Andrew  Bayard,  as  aforefald,  in 
fnpport  of  thie  faid  excepuons  filed  to  the  faid  report,  of 
the  refitrees  in  the  (aid  aAion  depending  in  this  Coort  aa 
^lorefaid,  between  yon  as  plainuff,  and  the  faid  Pettit  and 
Bayard,  as  defendants. 

CCoft^J  A.  J*  BALLAS- 


TS Comwumweaith  of 


Supreme  Cotrt  <ff  Pemmsjhamid^ 
Verfns  f  Sur  aitccbmeui/ar  coatempu 


Tbamas  Passmoti 


The  anfwers  of  Thomas  Paffmore,  the  examinent,  to  die 
ieireral  intemgatMies  fikd  09  tbe  part  of  the  prolcciitor 
in  this  caft. 

1.  L»tecrogatory-»-To  the  firft  interrogatory,  the  faid 
fxaminent  anfwers,  Thaa  to  the  bed  of  his  judgment  and 
bdkf,  there  was  no  action  depending  in  the  Su^me 
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^ourt  of  Pennfylvania*  on  thie  8th  day  of  September  laft» 
wherein  he  nv as  plaintiff}  and  Andrew  Pettit,  and  Andreif 
Bayard)  merchants  and  co-partners^  ttading  under  tbt  firm 
of  P^ttit  and  Bayard,  were  defendant/  That  Inch  an  ac- 
tion had  been  inftituted  on  or  about  the  13th  day  of  July 
laft)  referred  under  ad  ainicable  agreement  between  the 
(aid  parties  ;  a  report  made  in  favor  of  the  plaintiff  and 
the  fuU  determined  by  a  judgment  entered  thereupon,  on 
pr  about  the  6th  day  of  Auguft  U(l. 

2k  Interrogatory-^^Inanfv^er  to  the  fecond  tnterrogato- 
ry*  the  examinent  faith.  That  he  apprehends  this  queftion 
is  beft  anfwered  by  a  recurrence  to  the  records  of  the 
Court,  which  mud  certainly  afford  tbe  fu reft  evidence  of 
the  fads  to  which  the  interrogatory  relates*  But  the  ex^ 
amineot  has  no  objection  to  dccliring  tliat  the  faid  fuit 
indituted  by  hinii  againfl  the  faid  Andrew  Pettit  and  An- 
drew Bayardjwas  referred  by  confent  of  parties  ;  that  the 
referees  made  report  thereon  in  favor  of  the  faid  Thomas 
faiTmore,  on  or  about  the  6th  day  of  Auguft  laft  ;  xhat 
the  exceptions  ta*  the  faid  report  Svere  filed  on  the  part  of 
Meffrs.  Pettit  and  Bayard,  on  or  about  the  fourth  day  of 
September  lall,  together  with  an  aifidavic  made  by  the 
(aid  Andrew  Bayard,  as  this  exam  in  ant  has  heard  and  be- 
lieves,* in  fapport  of  the  fame  exceptions,  before  John  In^ 
^eep,  Er^oire,  one  of  the  aldermen  of  the  city  ;  and  this 
defendant  further  faith,  That  the  a^lion  waa  inftituted  by 
him,  againft  the  faid  Andrew  Pettit  and  Andrew  Bayard, 
in  order  to  recover  from  them  the  lof:s  futlained  by  him  on 
a  policy  fubfcribed  by  ibem,  for  five  hundred  dollars,  in 
the  oiB<fe  of  Shoemaker  and  Berrett,  of  this  city,  oil  or 
about  the  thirteemh  day  of  September,  in  the  year  tone 
thoufand  eight  hundred  and  one,  on  the  brig  Minerva^  be- 
longing to  this  ^xa^ninant ;  and  to  the  btfX  of  his  recollec* 
tion^  he  tdok  out  of  the  office  of  the  protbonotary  of  this 
Court,  on  the  very  day  on  which  the  faid  award  was  ren- 
dered, fwo  copies  thereof,  and  lefc  at  the  infurance  office 
df  the  faid  Shocfmaker  and  Berrett,  on  the  next  day,  one 
copy  of  f^ld  report,  with  Jtre^lions  tp  them  to  communi- 
cate the  fame  to  MeffVs.  Pettit  and  Bayard,  and  the  other 
render  Writers  in  the  faid  policy ;  and  the  examinent  has 
beeh  irifot^ed  and  b^Tieves,  that  the  faid  award  was  made 
)cnown  by  thtm  to  the  faid  Andrew  Pettit  and  Andrew 
Bayard;  oi-  thfe  faid  Andrew  Bayard,  on  or  about  the  fe^ 
Venth^  day  of  Auguft  faft ;  and  the  examinent  declares. 
That  on  the  ninth  ot  tenth  of  the  faid  month,  the  faid 
Andrew  Bayard  told  this  examinent  he  had  feen  it.  That 
^he  exaihinent  has  always  nnderftood  and  believed,  and  at 
$he  pif^fcnt  dly  ^th  believe  it  to  be  a  r^tle  of  this  Court, 
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(dhTti  tf  exceptions  are  not  filed  to  an  award,  under  fudi  ciiv 
cumflaucesi  viz :  When  the  report  is  by  the  tenor  of  the 
fubniiilion  to  be  made  into  the  office  within  fovr  days,  after 
the  fame  is  made  known  to  the  party  againflrwhom  it  is  to 
operate,  fuch  award  is  thereby  re,ndrred,  abfolate  and  una* 
voidable*  This  was  the  impreffion  on  the  n^ind  of  the  ex* 
aminent,  from  about  the  rniddje  r»f  Auguft  laO^  to  the  .day 
.when  he  firft 'learned  that  the  exceptions  in  faid  caulc  were 
filed,  and  it  immedtately  afterwards  occurred  ^o  him,  thait 
they  were  ont  of  time  and  void,  and  therefore  that  the 
judgment  in  this  examinant'jB  liavor  muft  reniain  abfolute  ; 
and  this  examtnaotwas  more  conj^rmed  in  the  belief  of  the 
validity  of  this  report,  becaufe  James  Lyfle,  an  underwrit* 
er  on  the  fame  rtfk,  for  one  thoUfand  dollars,  gaye  an  order 
in  the  exatninant's  favor  for  the  amount  on  the  next  day 
after  the  faid  award  was  rendered.  MeiTrA.  Philip^y  Cram-> 
mond,  and  Co.  underwriters,  alfo  on  the  Oime  riiky  for  one 
thoufand  dollars,  gave  an  order  for  the  amount  in  thia  exr 
aminant*8  favor,  within  about  fov^X  days  after  ;  and  MefTrs* 
Nickjin  and  Griffith,  underwriters  on  xhe  fame  rifky  for 
fi}fc  hundred  dollars,  gave  a  fimilar  order  at  about  the  fame 
time.  I'hat  the  examinant  foon  after  was  allowed  witl^- 
out  oppotition,  to  prove  bislofs  on  the  faid  policy,,  againft 
the  eitace  of  James  Yard,  a  bankrupt,  who  alfo  was  an  un«* 
derwriter  of  one  thoufand  ^dollars,  on  the  faid  polijcy ;  fo. 
that  of  the  four  folvent  defendants,  parties  to  the  faid  a.- 
ward,Me(Trs  Pettit  and  Bayird,  were  the  only  underwriter^ 
who  had  not  fettled  with  the  defendant  on  faid  polrcy,^  in 
a  very  few  days  after  the  faid  award  given. 

3.  Interrogatory— In  anfwer  to  the  third  interrogator^^, 
this  examinant  faith,  That  the  paper  alluded  to  in  this  inr 
terrogatory  was  fubfcribed  by  him,  on  the  day  of  its  date^ 
and  by  the  examinant,  placed  or  fixed  up  to  a  board  in  one 
of  the  rooms  of  the  city  tavern,  but  was  pulled  dowp  witji? 
in  a  minute  after,  before  any  perfon  could  read  ijt. 

4.  Interrogatory—In  anfwer  to  the  fourth  ijiterrogatOr 
ry>  this  examinant  faith,  That  the  firft  Exception  filed  to 
the  faid  award,  dates  that  the  referees  therein  named  bad 
a  meeting  on  the  fubjeft  of  the  referrencc  with  the  plaio- 
tiflf,  when  the  defendants,  the  faid  Pettit  and  Bayard,  were 
pot  prefcnt  nor  notified.  In  oppofition  to  which,  the  ex- 
aminant ftates  :  That  there  was  no  meeting  of  the  faid  re- 
ferees to  which  cither  of  the  parties  to  that  fuit  were  ad- 
mitted,  of  which  a  notification  was  not  given  either  by  iijr 
formation  to  the  faid  Andrew  Bayard,  himfelf  or  by  the 
referees  when  they  made  their  adjournment.  That  this 
examinant  was  confcious  of  ibis  when  he  figncd  the  fi»i>i 


p>per,  and  did  for  that  reafon  aiTert*  that  what  was  fcrffat'^' 
cd  in  the  affidavit  t^ken  before  John  Inikeep.  Efq.  i«i  fup-' 
port  of  fafid  exceptions  was  not  true,  but  in  doing  this  lie 
Jlad  not  the  itioft  difkant  intention  to  prejudice  the  public 
mind-  in  his  favor,  or  to  treat  with  difrefpeA  the  judicial 
authority  of  his  country,'  for  which  he  has  always  enter- 
tained the  utmoft  refpt£t,  that  this  defendant  having  re<- 
eently  fettled  with  every  other  of  the  underwriters,  in  faid 
policy,  and  having  every  reafon  tobelievCf  that  the  award 
would  not  be  difputcd  by  any  other  perfon  than  the  faid 
Andrew  Bayard,  was  furprifed  to  find  that  fuch  exceptions 
had  been  fi4ed  on  the  part  of  Pectit  and  Bayard,  as  he  had 
perufed*  Wearied  by  the  delays  and  trouble  whieh  he  had 
undergone  in  the  purluit  of  his  juft  claim  ;  hearing  that 
the  faid  Andrew  Bayard,  had  exprefled  hiinfelf  in  terms 
derogatory  to  the  charad^er  of  the  exauiinant,  and  refiedi* 
ing  on  the  referees  ;  having  good  reafon  to  believe  that  he 
ufed  every  exertion  in  liis  power,  to  prevmc  the  other 
underwriters  on  the  policy,  from  fettling  with  the  exaui^ 
inant,  be  felt  much  irritated  when  he  fird  faw  the  excep* 
lions  ;  and  in  the  moment  of  his  heat  and  paffion,  pub^ 
liflied  the  inipreflions  he  experienced,  without  allowing 
himfclf  time  to  reiiedl  on  the  lurfliuefs  of  the  manner  ia 
which  they  were  conceived,  or  the  extent  of  their  applica«> 
tioc).r  With  refpcdl  to  Mr.  Andrew  Pettit,  one  of  the 
faid  firm  of  Pettit  ;»nd  Bayard,  tbeexaminant  has  always 
entertained  a  refpe<^ful  opinion  of  him,  and  is  forry  tha< 
exprefnons  efcaped  himy  which  from  their  generality  ui<«y 
tend  to  implicate  a  gentleman  who  has  never  beeu  fcen  to 
take  any  adtive  Aep,  in  the  meafures  of  which  he  com- 
plains, and  although  he  thought  at  that  ttme,and  dill  thinks, 
that  he  was  extremely  ill  ufed,  by  Mr.  Bayard,  he  certaiiw 
ly  would  not  have  adopted  the  roeafure  of  publifliing,  i.f 
the  impetuodty  of  the  moment  had  not  hurried  him  into  ii. 

THOMAS  PASSMORE* 
Sworn  27tb  December^  1802,  before 

EIXWARD  BURD,  Protbonotary. 

In  which  anfwers  the  examinant  depofeth  to  the  bed  of 
4iis  judgment  and  belief,  that  there  was  no  a^ion  depend- 
fcig  in  the  Supreme  Court  o£  Pennfylvania,  wherein  he 
was  plaimifft  and^  Andrew  Pettit  and  Andrew  Bayard, 
were  defendants  at  the  time,  the  fuppofed  contempt  was 
committed.  And  in  his  fourth  aufwer,  dlfcUims  in  tite 
moft  explicit  terms,  the  rood  difiant  intention  either  to 
prejudice  the  public  mind  in  his  favor,  or  treat  with  difre-^. 
fped  the  judicial  authority  of  his  country,  which  anfwers 
ought  iu  Jegal  cojiAru^on  to  havq  purged,  the  contempt^ 
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That  though  it  docs  not  belong  to  them  tp  fay,  with  what  de-^ 
grec  af  legal  knowledge  they  have  difcharged  the  high  duties^ 
attached  to  their  official  ftations,— they  confidently  aflert,  that 
in  no  inflance  vhatfocvcr,  has  their  condu^  been  tainted  wi:h« 
corraption,  or  marked  with  paptiatity  :  They  feel  that  they 
have  invjiriably  adoiuiiilered  the  Juftice  of  the  country  wich  the 
pureft  views*—  ' 

Your  memorialifls,  from  a  thorough  fcnfe  of  the  refpeA  due 
to  your  honorable  body,  and  their  own  charadlers,  as  reprefent-' 
ing  in  fomc  degree  one  branch  of  the  government,  have  patient-, 
ly  and  (ilently  endured  the  public  charges  made  again(l  themy? 
and  the  feveral  improper  publications  relative  thereto,  tending 
to  a2*e£l  and  prejudice  the  public  mind- :'  They  apprehend  it 
novr  becomes  their  bounden  duty^  to  meet  thofe  charges  with 
firmnefs«  A  fpeedy  trial  they  eonitder  at  a-  mere  a^  of  juftice 
to  themfelves  ^  but  they  view  the  matter  in  a  more  extended 
light  as  involving  the  great  interefts  of  the  ci>ramunity*.  The 
adminiflration  of  the  law  ffiould  not  be  permitted  to  reft  in  fuf-' 
ped^ed  hands  :  Their  energy  is  impaired  thereby,  and  the 
guilt  or  innocence  of  the  party  charged  fhotkld  be  eftablifhed 
a»  early  as  poillbly  a  fair  trial  can  be  obtained. 

Yoar  memoriali(\4s  therefore  beg  Ica^re  to  folicit  a  prompt  and- 
fpeedy  trial,  agreeably  to  the  fpirit  of  tl)e  laws  and  conflUation 
of  this  Gommonwealih,  that  ec|ual  and  impartial  judice  may  be 
done  as  well  to  the  citizens  thereof,  as  to  t^mfelves.. 

And  your  memofiaHns  wilhpray,  Sec*- 

EDWARD  SHIPPEITy, 
JASPER  TEATESj 
.TMQMAS  SMITH, 

On  the  23€,  the  artrcle  of  impeachment  ^as  agreed  to^  and' 
Meffrs.  Maclay,  Boileau,  Engle,  Mitchell,  and  Bucher,  ap- 
pointed to  exhibit  faid  article  to  the  Senate,  and  on  behalf  of 
the  Houfe  of  Reprefentatives  to  manage  the  trial*  On  Satur- 
day, the  24th»the  managers  exhibitedNhe  article  to  the  Senate, 
and  MelTrs.  Pearfon,  Hodman,  Reedf  Pbrter  and  Harti^el,  of 
that  body,  were  appointed  to  afcertain  and  fix  a  proper  time  for 
the  trial.  On  the  26th,  the  committee  reported,  "  That  hav- 
ing nukturely  cooGdered  the  fubjedl  referred  to  themt  offer  the 
fallowing  rcfolution,"  via;— 

«  Resohcd^  That  the  fecond  Tuefday  of  December  next,  wil! 
be  the  moil  convenient  time  for  the  Senat^  to  commence  the 
faid  trial."  .  ' 

I 

The  Senate  went  into  committee  of  the  whole  on  this  rcfo- 
lution,  and  after  fome  time  fpent  therein,  the  committee  rofe 
and  reported  the  refolution,  without  amendment. 
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On  this  dayv  (March  26)  the  following  mcmorUl  from  the 
Judges  to  the  Houfc  of  ReprcfcBtativcs  was  prcfcnicd  hy  Mr. 
ii.  Smith. 

Xo  tbe  bonQraide  the   Representa^ves  of  ihe  Freemen  tf  the 
Common^ealtS  af  Fe»Hsylvania^  in  General  Ast^mbfy  met : 

The  memorial  of  the  rubfcribers,  Juflices  of  the  Snpreae 
Court  of  the  Commonwealth  of  Peunfyivania, 

SESPECTFULir  S^BWBTMi 

That  your  memorialiAs,  immediately  on  heing  informed  of 
your  honorable  Houfe  having  adopted  a  report  of  the  committee 
on  the  complaint  of  Thomas  Paffmore,  addrefTed  to  you  a  me- 
moriaI»  foliciting^  a  prompt  and  fpeedy  trial  of  the  adopted  charge, 
that  equal  and  impartial  juRice  might  be  done,  as  well  ta  tb# 
citissefisof  the  Commonwealth,  as  themfelves* 

They  now  beg  leave  to  rieprefent,  that  they  are  pained  hy 
the  refle£lion,  that  they  arc  HOt  yet  furnlilted  with  ifh  oppor- 
tunity of  defending  themfelves  :  They  find  themfelves  fubjedt- 
cd  to  obloquy  by  the  artful  reprefentations  «f  on  offender  M» 
gainst  tbe  laivs^  founded  on  mutilated  and  imperfed  records, 
and  groundlefs  intinuatiofis,  and  earnefily  de(ire  to  have  it  ia 
their' power  to  remove  that  cloud  with  which  they  have  beta 
ifidullriouily  enveloped* 

They  further  fugged  a  confideratioii  which  caonot  have 
efcaped  the  wifdom  of  your  body,  that  in  a  government  of  laws, 
reding  in  a  great  nieafure  on  public  opinion,  whatever  hat  a 
tendency  to  ^hrow  a  public  odium  on  the  magidracy,  necefla- 
j-ily  leads  to  relaxation  of  the  obedience  4ue  from  every  indi« 
Vidval  to  the  laws  .of  the  country,  and  is  attended  with  thenioft 
injurious  confequences  to  the  community  ;  It  therefore  becomea 
indifpenfible,  that  the  impreflions  thus  created,  diould  either 
jbe  removed,  or  edabliflied  in  the  mod  fpeedy  manner. 

Your  memorialids  conceive  themfelv-es  entitled  to  «  ipeedy« 
.public,  and  impartial  trial  .*  They  feel  a^confcioufnefs,  that 
they  have  never  intentionally  deviated  from  the  words  or  fpirit 
or  that  constitutioHy  which  they  have  folemnly  fworo  to  fup^ort  t 
They  difclaim  all  exercife  of  power,  according  to  arbitrary  will  x 
The  known  laws  of  the  land  have  been  their  uniform  Uae  of 
condu^  ;  Tb^ir  fenfe  of  reputation*  both  individual  aad  offifii*- 
al,  they  {ubmit  to  the  feelings  of  the  honorable  members  «f 
your  Houfe*  who  will  duly  appreciate  the  fame. 

'J'hey  will  readily  agree  to  any  fair  meafure  which'  may  acce- 
lerate the  trial  of  their  propofcd  impeachment.       They  hold 
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di^^mfelyes  in  readtncfs  to  appear  be^orci  th^  honorable  Son&^* 
fo  a  moments  warniDg. 

Your  meix^oriaridy  therj^fore  t^^ke  fbe  liberty  of  reiteratii]jg^ 
(heir  anxious  folicitations  for  a  prompt  aiid  {peedy  trial ;  an^ 
^hat  your  honorable  Houfo  will  purfne  fuch  meafures,  as  your 
wifdom  and  juftice  {ball  point  out^  in  order  to  effectuate  tbi» 
^^rable  purpofe.     •    *    r   '         •    .  ^ 

^n^  your  mcinoriaJiftB  wiUprgy,  kp. 

* 

EDWARD  SHIPPEN, 
JASPER  TEATES, 
TWMAS  SMITH. 

Apdt  on  the  Eollowing  day»  (March  37ih)  Mr.  Brady  pre- 
sented another  memorial  from  the  Judges,  to  the  Senate,  and  on 
fno'tion  of  Mr.  Brady,  feconded  by  Mr.  Barton^  it  wIeis  entered 
^(  largoion  tjie  Journals,  as  follows  :— 

yb  fi&tf  bot^orabh  ftf  S^nqtt  of  tie^  Cmmanwahk  of  Pennsj^* 

That  your  meroorialifis  have  underflood,  that  the  honorablQ 
Houfe  of  Reprefentatives  have  preferred  articles  of  impeach* 
nieiit  againft  them,  for  a  high  inifdemeinor  in  office,  by  arbi- 
trarilyyand  untonftitutipnally,  fining  and  imprifoning  Thomas 
Paffmorc,  '  ' 

They  verily  beliered,  that  eyeiy  thing  they  have  f}one  in  th^ 
premifes,  in  their  judicial  capacity,  is  warranted  by  the  laws 
and  conOiiution  of  the  (late  i  and  their  confciences  acquit 
them  of  every  fpecies  of  corruption  and  parcialit'y  whatever; 

They  have  urgtd  a  fpeedy  trial,  by  two  memorials  to  the 
Houfe  of  Reprefentatives  ;  they  art  prepared  ^o  anfwer  for 
their  condud  ;  they  demands  as  a  niatter  of  conditotibnal  and 
common  right,  a  fpeedy  public  trial  by  an  impartial  Court,  ta 
confront  theif  adverfary,  |tnd  nxciet  the  ^itnefTes  face  to  face* 

# 

They  cannot  difTemble  their  facisfa^lion,  that  they  are  enti<;> 
^led  to  a  hiearing  in  a  Court  of'juftice,  where  their  condu6L 
ivill  be  judged  of  by  the  evidence  alone  ;  where  paflion,  pre<^ 
poireiIion,and  prejudice,  cannot  enter,  and  where  a  duo  difchargc 
pf  the  official  duties  of  the  members  is  fecired  to  them  by  th^ 
lan^ion  of  religion,  a  iblemn  appeal  to  Heaven* 
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Your  memorialifis  beg  leave  to  reprefent,  that  their  labors  qf 
the  laft  term  are  juft  terminated,  and  they  will  foon  be  called  to 
the  perforxnance  of  other  duties  in  the  Circuit  Courts. 

They  implore  you,  at  taen  of  honor  and  virtue,  to  take  into 
your  ferious  confideration^  whether  thus  charged  with  a  breads 
of  t)ie  conftjtution  they  have  fworn  to  fupport,  and  with  arbi- 
strary  conduA,  unfupporte^  by  law,  they  can  with  propriety,  go 
into  the  different  counties,  tp  adminifter  the  joftice  of  the  coun- 
try ;  and  whether  fuch  a  (lep,  while  the  enlarge  againft  them 
remains  untried,  would  not  refleA  difgrace  on  their  individual 
and  official  charaders,  in  the  eyes  of  every  virtuous  citizen, 
and  do  irreparable  injury  ^o  the  obedience  juftly  due  to  the 
laws. 

They  therefore  requell  your  hohorable  Houfe  to  appoint  an 
|early  day  for  the  trial  of  their  impeachment,  which  th^y  are  an- 
xiouily  prepared  to  anfwer,  and  to  grant  them  compulfory  pro* 
cefs  for  obtaining  witneffes  in  their  favor. 

And  your  memprialifts  yfiW  pray,  &c. 

EDWARD  SHIPPEN; 
(SigneQ  JASPER  TEATES, 

THOMAS  SMITH. 

In  fenatf ,  the  fame  day,  (March  S7)  the  report  of  the  com* 
inittee,  fixing  the  time  for  trying  the  impeachment  preferred  a* 
gainft  the  Judges  of  the  Supreme  Court,  was  read  the  fecond 
time— whereupon,  on  motion  of  Mr*  Heflon,  feconded  ]}y  Mr. 
Barton,  it  was  agreed  that  the  faid  report  be  recommitted  to 
the  committee  of  the  whole.  The  memorial*  of  the  Judges 
prefented  this  day,  was  alCo  read  a  fecond  time,  and  committed 
^o  the  committee  of  the  whole. 

Therauppn  the  Senate  refolved-  itfelf  into  a  committee  of  the 
ivhole,  and  after  fome  debatCi  reported  the  following  amend* 
pent  :-^ 

*'  Resohedf  That  the^r^r  Monday  in  January  next,  will  be 
the  moft  convenient  time  for  the  Senate  to  commence  the  faid 
trial.?' 

On  motion  of  Mr.  Barton,  feconded  by  Mr.  Lane,  and  by  fpe- 
cial  Ofder  the  report  of  tliC  committee  of  the  whole  was  read  a 
fecond  time-— whereupon,  it  was  moved  by  Mr.  Barton,  fecottd- 
ed  by  Mr.  Lane,  that  the  words—**  tbe^rst  Monday  in  Janu^ 
ary  be  ftrickoa  out,  and  «  Thursday^  the  fifth  of  Aprily*^ 
l(j04).  be  inferted  in  place  thereof.    The  Yeas  and  ^aysy  oa 
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.flgy^jcing-  to  the  ^mendaeot,  were  required  i>f  Mr.  Barton  and 
Mr.  Pearfon^  and  were  a?  follows  :— 

YEAS.— MclTrs.  Bartoo,firady,  Fonmeri  Harris,  Lane,  Peari- 
ibD»    ■     6. 

NAYS— Mcffirs.  Gamble,  Hartf&el,  Heftoi),  Lower,  Lyle, 
M^Arthur,  Mewhortcr,  Morton,  Piper,  Foe,  Poj-tcr,  Read, 
Richards^  Spangler,  Steele,  and  Wbitehill. 1*6. 

The  refolution^  fixing  on  the  firft  Monday  in  January,  war 
Ithen  carried  with  only  one  diCTenting  voice,  (Mr.  Barton's.) 

In  Senate,  April  3d,  1804,  the  following  refolntion  was  mov?, 
cd  by  Mr.  Pearfon,  feconded  by  Mr.  Reed,  confidered  and  Zr 
dopted,  viz  :— 

RcMohedy  That  the  Senate  wilt  meet  at  the  Court-boufe,  In 
the  borough  of  Lancafter,  on  the  firfl  Monday  in  Tanuaryf  1 805y< 
and  then  and  there,  commence  the  trial  of  Edward  Sbippen, 
Efq.  Chief  Juftic«  of  the  Supreme  Court  of  Pennfylvania,  and 
Jafper  Yeates,  and  Thomas  Smith,  Efqr's.  aififtant  Juflices  of 
the  fame  Court,  on  the  article  of  impeachment,  exhibjted  a- 
gainft  them  by  the  lioufe  of  Repref^ntatives,  in  their  pame, 
and  the  name  of  the  people  of  Pennfylvania  ;  and  that  the 
Speaker  be  dire£ied  to  iiTue  an  order,  requiring  them,  the  faid 
Edward  Sbippca,  Jafper  Yeatec,  and  Thomas  Sn^ith,  Efqnires, 
to  attend  on  the  day  aforefaid,  to  anfwcr  to  the* article  of  tm- 
peachment  aCorefaid  ;  and,  tkat  the  faid  order  be  ferved  oa 
them,  and  a  copy  of  the  faid  article  of  impeaphoient'be  deliver* 
<d  to  each  of  them,  the  faid  £d«^ard  Shippen,  jafper  Yeate^, 
and  Thomas  Smith,  ECquires,  at  Icaft  thirty  days  before  tbe* 
day  appointed  for  trial. 

In  the  Houfe  of  Reprefentatives,  December  7tb,  1 804,  a  mo- 
tion was  made  by  Mr.  Boileau  and  Mr.  D.  Mitfiiel«  find  read 
as  follows,  viz  :«*• 

Whereas,  an  article  of  impeachment  has  been  prefented  to 
the  Senate  by  the  late  Hoofe  againft  Edward  Shippen,  Ef^uire, 
Chief  Juftice,  and  Jafper  Yeates,  and  Thoqias  Smith,  Efquires, 
aififlant  Juilices  of  the  Supreme  Court  of  Pennfylvania  :  There? 
fore, 

.    Hesolvedy  That  the  faid  impeachment  be  pro(ecuted,  and  that . 
fl  committee  be  appointed  to  manage  the  fame  on  the  part  of 
this  Houfe  t  That  the  committee  be  anthorized  to  employ  one 
or  more  counXel  to  attend  the  trial  of  the  faid  Juftices  of  the 
Siipreme.  Court,  and  addll  thereat. 
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Lata  on  the  tabic. 

On  motion  of  Mr.  Boilcail  and  Mr.  ShcetE, 

sOrd^r^di  That  it  be  the  firft  order  for  Monda]^  cext« 


4r  Oh' Monday,  the  lOthof  DeGcmber,  agreeably  to  the  order 

tf  the  day,>  the  Houfe  proceeded  to  the  fecond  reading  of  the 
rcfolation,  relative  to  the  impeachment  of  the  Judges  of  the 
Supreme  Coun>  read  the  7th  indant  : 

After  feme  titncy  on  the  qflsftion— *"  Wili  the  House  mgree 
^    to  tfbe  same  ?*' 

The  Yeas  and  Nays  were  called  by  Mr.  C%;lc  and  Mr«  Pat- 
ter fon,  and  are  as  follows^,  viz  :— • 

YEAS.— MefTrs.  Adarai,  Agnew,  Afftionfe,  Aher,  Achefon,- 
Acker,  Barclay,  Beale^  Bblleau,  Boyd,  Brifbin,  Bucher,  CUrke, 
Crouch,  Darlington,  H.  Davis,  M.  Davis.  Deckert,  £ngle,  Bp- 
ler,  Fenton,  Fergufon,  Ferrce,  Findley,  Fore,  Goodman,  Grefs, 
Grofs,  Haloesy  tiall,  Harrifon,  Hendrix,  Holgatc,  Jenkins^ 
Laycock,  Lytic,  M'Comb,  M^Connel,  M*Gune,  M'Kipucy, 
Mechling,  Mann,  Marfhall,  J.  Mitchel,  Moore,  Odenheimer^ 
Ogle,  Patterfon,  Pearfon»Rhoads,Robinfon,  Rupert,  Schneider, 
Sharfwood,  Sheetz,  J.  Sn^ith,  S.  Smith,  Spangler,  Stephenfon, 
Tarr,  Udree,  Wcirich,  Wilfon,  Wituian,  and  S.Snyder,  speaks 
er,  65. 

NAYS-*-Mcffrs.  Barnet,  Boll-,  Cunningham,  Helman,  Ing* 
haii>9.  Jinhnfon,^  Miller,  Milnor,  Pennock,  Porter,  Roberts^  Shri- 
ver,  Sloan,  Trimble^  Weils,  and  White.— ^16. 

So  k  vra»  detennined  in  the  affirmative  ;  and 

Qrdtredy  Tliat  Mcffrs.  Bolleau,  Fergufon^.  Bacher,  Engle 
and  Laycock,  be  a  committee  for  that  purpofe. 

In  the  Senate,  December  4th,  being  the  day  appointed  by 
the  conftitution  for  the  meeting  of  the  General  Affembly,  the 
Senate  convened,  and  fliortly  after  the  appointment  of  a  Sp?  ak- 
er.  Mr.  Whitehill,  the  gentleman  re-appointed  to  that  office» 
informed  tlie  Senate  that  agreeably  to*  their  refolution  of  the 
2d  of  April  laft,  he  had  ilTucd  precepts  to  be  fcrved  tipon  the 
three  Judges  of  the  Supreme  Court  mentioned  in  the  faid  refo- 
lution ;  which  precepts,  together  with  three  copies  of  the  ar- 
ticles of  accufatipn  and  impeachment  againfl  the  faid  Judges, 
were  pot  into  the  hands  of  the  Sergeant-at-arms  of  the  Senate  ; 
and  that  the  Sergeant-ac-arms  has  this  day   made  return  of  the 
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fertice  of  the  faid  p/eccpts  4ind  article  ot  accufation  ard  im- 
peachmenti     A  icopy  of  the  precepts  ^Aras  read  as  follows,  viz  : 

Peknstlvakia,  ft; 

Tbe  C9ftiaionW0dlti  of  PentisyHeHiia^  io  WilUam  Wilson^  Ser- 

9 

geani^at'Orms  of  tbe  Senate. 

We  comtnand  you  that  you  filmnion  tfie  honorable  Edward 
Shippen,  Efqtiire,  Chief  Juflrcc  of. tbe  Supreme  Court  of  Penn-< 
fylvania,  and  Jafper  Yeates,  and  Thomas  Smith,  Efquires,  alfo- 
ciate  Jullices  of  the  fame  Cottrt^  that  they  be,  and  appear,  at  the 
bar  ot*  our  Senate,  in  the  boiou'gh  of  Lan'cader,  on  the  fird 
Monday  in  January  next,  to  anfwer  an  article  of  Accufation  and 
impeachment,  for  a*  highr  mifdemeador  of  the  faidChtef  JufUce, 
and  the  afTociate  Ju(lice»  a^orefatJ,  in  their  official  capucities» 
exhibited  agatnd  them  by  the  Houfe  of  l^eprefencatives,  in  their 
name,  and  in  the  name  of  the  people  of  Pennfylvania,  and  have 
you  then  and  there  this  precepu 

ROBERT  WHITEHILL,  Efq.  S^peaker  of  out 
•  said  Senate  J  at  Lancaster  ^  this  \7th  day  of 

October  y  1804# 

George  BatAru^  Cierk  of  tbe  Senate/ 

In  Senate,  December  llth,  I8a4,^hefpeaker laid  before th«^ 
Senate,  a  letter  from  the  Chief  Jufticc,  and  Jafper  yeates,and 
I'homas    Smith,  Efquires,  alTociate  Judices  of   the  Supreme' 
Court,  a  copy  of  whith  is  as  follows,  viz  i-*** 

Pbiladelpbioy  December  Bfby  lB04v 
Sib, 

We  acknowledge  to  have  received  copies  of  the  articles  of 
impeachment  againA  us,  and  of  the  furomons,  diredted  to  your 
Sergeant-at'Srms*  We  fliall  certainly  atcend  on  tbe.day  fixed 
iVpon. 

We  mud  n6w  rcquefl,  that  your  honorable  Houfe  wlft  itfue 
toTnpulfory  procefs,  for  the  attendance  of  the  following  wit- 
pefTes,  in  our  favor,  viz  :  Mofes  Levy,  Efq,  Jofeph  B.  M*- 
Kean,  Efquire,  Edward  Burd,  Efqtiirc,  John  P.  Ripley,  Elquire, 
Jacob  Shoemaker,  Thomas  Hennefy,  Edward  Burd,  Jun.  Ef- 
quire,  WiHiarn  Cranmond,  Philip  Nicklin,  Matthew  Pierce,  an(i 
James  Li£r* 
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. :  Mr.  J.  Habley,  who  w31  deliTcr  70a  this  letter,  will  reeeite 
ihe  proceff  from  you. 

We  arci 

With  rcfpca  fir, 

Your  very  obedietit  fervants, 

EDWARD  SmPPEJf; 

JASFER  TEATES, 

THOMAS  SMITH. 

tie  £tonorable  Speaker  of 
the  Senate* 

Same  day,,  on  motion  of  Mr*  fteed  and  Mr.  Porter*  the  foI« 
lowing  refolution  was  twice  read,  confidered,  and  adopted,  viz  s 

Resohedj  That  a  committee  be  appointed  to  make  the  ne« 
xefiTary  arrangementSy  previous  to  the  trial  of  Edward  Shippen« 
Chief  Juftice,  and  Jafper  Yeates,  and  Thomas  Smith,  afiillant 
Jaftices  of  the  Supreme  Court,  on  charges  exhibited,  and  which 
(hall  be  exhibited  againft  them',by  the  Houfe  of  Reprefentatives; 

Orderedj  That  Mr.  Reed,  Mr.  Porter,  Mr.  Mayer,  Mr.  Hef- 
ton,  and  Mr.  Montgomery,  be  a  committee  for  that  purpofe. 

On  motion  of  M^;  Hart  and  Mr.  Hefton,  the  letter  from  the 
Judges  of  the  Supreme  Court,  read  this  day,  was  again  read,^ 
and  referred  to  the  committee  laft  appointed. 

In  Senate,  Wcdnefday,  December  12,  Mr.  Reed,  from  the 
committee  appointed  for  that  purpofe,  made  the  following  re- 
{>ort,  viz  2^^^ 

The  coiittnittee  appointed  to  malce  tfie  ne^efTary  afrangements, 
|>revious  to  the  trial  of  Edward  Shippen»  Jafper  Yeates,  and 
Thomas  Smith,  Efquires,  on  charges  exhibited,  and  which  may 
be  exhibited  againil  them,  by  the  Houfe  of  Reprefentativrs^ 
atnd,  to  conlider  and  report  on  their  letter  of  the  eighth  inftant^ 
I'eport,  in  part^  and  offer  the  following  refolution',  viz .— -> 

Resohedy  That  the  fpeaker  be,  and  he  is  hereby  difei5!^d, 
to  iffue  procefs^  on  the  application  of  the  managers  appointed 
by  the  Houfe  of  lleprefcntatives,  to  conduA  the  inirpeachment* 
exhibited  by  faid  Houfe,  againd  Edward  Shtppen,  Chief  ]uf* 
tice,  Jafper  Yeate&,  and  Thomas  Smith,  Efquires,  aililtant 
Joftices  of  the  Supreme  Court  of  Pennfylvania  ;  or,  on  the  ap- 
plication of  the  faid  Juftices^  refped^ively,  to  require  the  atten* 
dance  of  fuch  witneffes,  as  either  of  the  faid  parties  fhall  judge 
neccffaiy. 

£ 
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On  motion  of  Mr.  Rccd  and  Mr,  Kean,  and  by  fpecial  orders 
the  report,  in  pan  of  the  committee,  appointed  to  make  the  ne- 
ccfTary  arrarrrements,  previous  to  the  trial  of  Edward  Shii^penj 
Jafi^er  Yeates,  and  Thomas  Smithy  Ef^uiresy  was  again  read, 
coDfidered,  and  adopted^ 

Whereupon,  the  fpeakef'  iffued  procefsi  agreeably  to  the  ap^ 
plication  of  the  Judges^  as  contained  in  their  letter* 

In  Senate,  January  1,  1805,  the  clerk  of  the  Houfe  of  Re^ 
preventatives 9  prefented  an  extradt  from  the  Journal  of  th«t 
Houfe,  a  copy  of  which  is  as  foHoWs  }— - 

*<  In  the  H$use  of  Representatives ^ 

«  December  3ijf,   1804. 

.  **  Aesohed,  That  tbc  clerk  of  this  Houfe,  be  direftcd  to  of^  > 
fcr,  to  the  Q>eakers.  and 'members  of  the  Senate,  the  ufe  of  th^  ' 
chambef*  af   the  Honfe  of  Reprefcntatives,  during  the  trial  of 
the  article  of  impeachment,  fireferred  againd  three  of  the  Judg« 
cs  of  the  Supreme  Court  of  this  Commonwealth.'' 

The  committee  appointed  to  make  arrangements,  previous  ta 
the  trial  of  three  of  the  Judges  of  the  Supreme  court— 

Reportj  That  the  Senate  will  organize  itfelf,  as  a  Court  of 
impeachment,  agreeably  to  the  cdnftitution,  on  Monday  morn- 
ing, at  ten  o'clock,  of  the  feventh  inftant,  by  the  foilowirg  oath 
or  afHrmation  being  adminiftered  to  the  fpeaker  and  members  - 
refpe^ively  :.4-. 

**  You  do  fwear,  or  a£(irnirthat  in  all  thing's,  appertaining  ta 
the  trial  of  the  impeachment,  againd  Edward  Shippeo,  Ef^uirey 
Chkf  Judice,  and  Jafper  Yeiates,  and  Thbmas  Smith,  Efquires,   . 
aflidant  Judices  of  the  Supreme  Court,  you  will  do  impartial 
jadice,  according  to  the  conditution  and  laws  of  this  Common-^  * 
wealth." 

That,  thereupon,  the  Court  will  adjourn,  to  meet  at  elevcnf  - 
o'clock,  of  the  fame  morning,  in  the  chamber  of  the  Tioufe  of 
Reprefentatives,  to  proceed  on^he  trial  of  the  impeachment^ 
BOW  pending'. 

That  the  Senate  flsall  meet  in  their  chamber,  at  ten  o'clack, 
in.  the  morning  of  each  day,  on  Legiflatire  buRnefs  ;  and  at 
eleven  in  tbv^  forenoon,  adjourn,  to  meet  in  the  chamber  of  tiie 
Houfe  of  Reprefcntatives,  to  attend  the  trial  of  the  impcacU- 
nien;. 
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That,  during  faid  trial,  any.inotjjon  made  by  the  partie*^  of 
^heir  counfcl,  to  the  Court,  ftiall  be  committed  to  >Triting,  aui 
read  by  the  ckrk  of  the  Senate,  ^'  * 

If  a  Senator  pu|:  a  queftion  to  a  wiincfi,  it  fliall  be  reduced  tf 
l^riting,  and  put  by  the  fpeaker. 

The  comniittce  further  rccominend, 

That  the  proceedingsi  on  the  impcachnient,  be  noted  and  cu# 
Uercd  diftiriaiy  from  the  Journal  of  Le^iflative  procecdingi. 

On  the  3d  of  January,  la05,  the  report  of  the  corolnittec  of 
arrangement  was  again  readi  amended  at  follows,  and  adopted  ; 

•    •  • 

In  place  of— «  J/  a  Senator  put  a  question  to  a  witnets^  i$ 
fball  be  reduced  to  torittng,  and  put  By  tbt  speaker^**  infert— 
""  <<  All  questions  'put  to  vfitnesses  shall  hi  through  the  speaker  g 
fittdy  if  required  by  him,  reduced  to  writing.'* 

In  Senate,  January  7,  1805,  the  Speaker  laid  before  th« 
Senate,  a  letter  from  Edward  Shigpen,  Efquire,  Chief  Juflicc, 
and  Jafper  Yeates  and  Thomas  Smith,  Efquircs,  alEftant  Juf- 
^ices  of  the  Supreme  Courl,  a  copy  of  which  is  as  follows  ; 

Lancpsterx  January  ttby  1805# 

Sir, 

We  have  the  honor  to  inform  you,  that,  in  obedience  to  tha 
fummons  of  the  Senate,  we  attend  to  anfwcr  ihe  article  of  im* 
peachment,  which  has  been  exhibited  againft  us. 

It  may  be  proper  to  apprife  you,  that  Meffrs.  IngerfoU  sin4 
I^Uas  will  accompany  us  as  counfel,  upqn  this  occa&.oxi. 

We  are,  lefpeAfuUy, 
Sir, 
Your  moft  obedient  fervantsi 

EDWARD  SHIPPEir, 
JASPER  TEATES^ 
THOMAS  SMITH. 

tbt  Honorable  the  Speaker  ofk 

the  Senate.  Sj  ^ 

In  purfuancc  of  the  refoludoa  of  the  Senate  of  the  third  in- 
ftant,  the  Senate  proceeded  to  organiac  itfclf  as  a  Court  of  Ijg^ 
peachment* 
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l^r.  ^ttd  was  appointee!  (in  conformity  with  the  aft  of  tho 

{9ch  of  March  laft)  to  adminifter  the  oath  to  the  fpeaker  of  the 
enatCi  agreeably  to  the  conftitution,  and  the  form  adopted  by 
fhe  Senate,  and  the  fpeaker  ^mmifteredf  to  the  memberS}  4 
llmilsM*  oath  or  a|^mttioi|.        •  > 

A  meffage  was  received  from  the  ^oufe  of  ^eprefenutiTCs^ 
))y  Mr.  Hnftoni  their  clerk,  to  the  following  purpofe,  to  wit ; 

That  he  was  direfted  to  pform  the  piort,  that  the  chambtr 
pf  the  Honfe  of  ReprefentaUYes  was  ready  for  the  Court  to  pro^ 
ff ed  01^  t^  trM  of  tht  impeachment. 

Whereupon,  on  motion  of  Mr.  Reed  and  Mr*  Hart,  tho 
l^ttrt  adjourned,  in  purfuance  of  the  faid  rcfolntioi^  to  thft 
€|iaml^er  of  the  Houlf  of  Reprefentativei* 


THE    TRIAL. 


JANUARY  r,  \Mi. 

A  T  about  1  \  o'clock,  the  Senate  as  a  Court  of  Impeact^- 
inenti  convened  in  the  chamber  of  tbe  Houfe  of  Reprefenta* 
tiyes. 

9oj£RT  WbitesilL}  Speaker  of  the  Senatei  and  Prefidexft 

of  the  Conrt-«-froxn  Cumberland* 

Jobn  Porter,      "l    From  the  diftrid  of  PhUadcU 

Mdward  Ileston,  f^   ^f  Delaware, 
William  Penneli  J   ' 
Joseph  Hart  J  fiucks  county. 
Jobn  RUbardsy  Montgomery* 

John  Heisiery  Ghefteri 

John  Steele,  >   Lancafter, 

Christopher  Mayer,  J 

^         T"J^^i.  cf"^'  7      \  York  and  Adamt. 
Rudolph  Spangler,  J 

Daniel  Montgomery^  Northumberland, 

Jonas  Hartztl,        >   Northampton,  Wayne,  8c 

Thomas  Mewhorter,  J       Luaernc. 

James  Harris,  Mifflin,  Lycoming,  and  Centre* 

John  Piper,  Bedford,  Huntingdon,  and  Somerfet.    - 

James  Brady,  Weftmorelabd,  Armftrong,  Sc  Indiana. 

Pressly  Carr  Lane^  Fayette  and  Greene. 

Joseph  Vance,  Wafliington. 

Thomas  Morton,  Allegheny,  Beaver,  and  Butler. 

William  M^  Arthur,  Crawford^  Erie,  Venango, 

Mercer,  and  Warren. 

eouvsEL'-^for  the  prosecution, 
Cassar  A*  RODNfiT,  of  the  Oate  of  Dclawarca^ 


V. 


'.• ; 
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The  Jiic^gJ^s  entered  the  Court,  at  about  15  minutes  paflcle, 
rcn.  They  wercaccotpimnieid'by  Mr.' Delias, -and  icvcral  other 
gentlemen* 

The  Judges  being  feSrted,  'Mr.  *^WhitehilI,  the  Prendcnt  of 
Che  Coufty  thus  addrefTed  them  ;— 

Edward  Shippetl,  Efquire,  Chief  JuQJcr,  and  Jafper  Yrates, 
find  Thomas  Smith,  £f<quires,  allifiant  Jullices  oV  tJjc  Supr/^me 
Court  of  Pennfylvania,  yau  (land  impeached  by  the  IL-uic  of 
Rcprefcntatives  of  the  Common wenhh  of  Pcnniylvania,  of  a 
high  mifdcrocanor  in  the  execution  of  your  oflicc.  The  im<- 
peachment  will  be  read'by  the  cierk. 

Here  Mr.  Bryan,  the  clerk  of  the  Senate,  read  the  article  of 
impeachment— for  which,  fee  inircdudlion,  page  li. 

Immediately  after  the  article  of  impeachment  was  read. 
Chief  justice  SffJPFEVj  rofe  and  ifaid,  IJr.. Speaker,  I  beg 
leave  to'^elivcr  ourplea  and  ^nfwcr  to'thia  replication  in  writt 
ing. 

The  clerk  then  read  the.plea  and  anfwer  as  follows  ;«— 

f*  The  answer  d/'Eihotifd  Shippetiy  Jfa^per  Yeates^  and  Thomas 
Smithf  to  the  article  of  impeachment,  exhibited  against  them 
by  the  honorable  House  of  Representatives  ^f  the  Common^ 
mfealth  of  Pcnnsjhonia  :'*^ 

The  faid  Edward  Shrippen,  Jafjfcr  Y^ates,  arid  Thomas  Smith, 
faying  to  themfclvcs  rc^e£lively,  all  ciicepuohs  whatioever,  to 
the  faid  article,  and  the  charges  therein  contained^  feve^ally 
asfwer  and  fay  : 

That,  they  are  not  jointly  or  feverally,  guilty  of  all,  or  any 
of  the  matters  in  the  faid  article  contained,  in  manner  and  formj^ 
its  they  are  therein  charged  againft  them. 

And  they  further,  confidently  aver,  that,  all  and  Angular  the 
things,  which  they  have  judicially  done  in  the  preroifes,  were 
didatedby  the  purefl  motives  of  public  jutlice,  w«re  warranted 
and  juft'ified  by  the  conftitution  and  known  laws  of  the  Com-* 
jnon  wealth  ;  and,  were  free  from  all  feelings  anddeCgns  of  fa- 
▼oo  prejudice,  cruelty,  of  oppreffion* 

EDWARD  SHIPPENf 
(Signed)  JASPER  YEATES^ 

THOMAS  SMITH. 

^^.       «i  Tared  lN6£asoLL,>  Counfel  for  the  r«- 

f^tgmeaj  ^    j^  Dallas,       ^        fpondcnts.'^ 
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iAt,  BoiLEAr,  rcfe  on  the  part  of  the  nianr.r^crs  of  the  ia* 
j)^ac!.ment,  and  faiu— 

Mr.  Speaker,  The  managers  of  the  iaapeachmcnt  conceive  it 
to  be  their  outy  before  they  file  a  replication  to  this  plea,  to 
tonfult  the  Houfcof  Rcprcferitativcs  ;  and  they  foHcit  for  that 
purpofe,  time  until  to-marroWitinoruing  at  1 1  o'clock,  to  give 
in  their  replication* 

Iriie  Court  granted  the  timej-^and  adjourned  until  half  paft 
i  1  o'clock  to^morro  w« 

TUESDAY,  January  8th,  1805. 

The  Court  opened  at  half  paft  eleven.— —The  Judges  were 
accompanied  by  MefTrs*  Dallas  and  IngerfoU 

M.  BoiLEAw.— *<  Mr.  Speaker,  on  behalf  of  the  Houfe  of 
RepreTentatives,  I  am  inftruftcd  to  offer  a  replication  to  the 
plea  given  yefterday,  in  anfwcr  to  the  articles  of  impeachment." 

The  replication  was  prefentcd  to  the  Prciident  of  the  Court* 
It  'Was  then  read  by  tbe  clerk  as  follows  ; 

**7n  the  House  of  Representatives^  Jan»  Stb^  1805» 

The  Houfe  of  Reprefentativcs  of  the  Commonwealth  of 
Pennfylvania,  profecutors  on  behalf  of  themfelves  and  the  peo- 
ple of  Pennfylvania,  againft  Edward  Shippen,  Efquire,  Chief 
Juflicc,  and  Jafper  Yeates,  and  Thomas  Smith,  Efqutrcs,  allift- 
ant  Juflices  of  the  Supreme  Court,  reply  to  the  anfwer  of  the 
faid  Edward  Shippen^  Jafper  Yeates,  and  Thomas  Smithj  and 
aver,  that  the  charges  againft  the  faid  Edward  Shippen,  Jafper 
Yeates,  arid  Thomas  Smith,  are  true  ;  and  that  the  faid  Edward 
Shippen,  Jafper  Yeates,  and  Thomas  Smith,  are  guilty  of  all 
and  every  the  rnatters  contained  in  the  article  of  accofation  and 
impeachment  by  the  Houfe  of  Reprefentativcs  exhibited  againft 
them,  in  manner  and  form  as  they  are  therein  charged  ;  and 
this*  the  prefcnt  Houfe  of  Re'prefentatives  arc  ready  to  prove 
againft  them,  at  fuch  convenient  time  and  place  as  the  Senate  . 
ihajl  appoint  for  that  purpofe. 

SIMON  SNYDER,  Speaker 

of  the  House  of  Hjpre&entaittiJth  • 

Attefted  for  Matthew  Hufton,  clerk  of  the  Hotffe  «f  Re* 

prefentatives. 

AaKiR  Webi,  Asst,  Glk.'l. 


e  36  I 

The  clerk  then  read  the  rules  adopted  by  the  Senate»  reliitilM 
4o  motions  and  qoeftionS|  as  follows  : 

^<  Daring  the  trial  of  impeachment,  any  motion  made  by  tke 
parties,  or  their  counfel,  to  the  Gouft,^  {hall  be  committed  to 
writings  and  read  by  the  clerk  of  the  Senate. 

^<  All  quefliions  put  to  witnelTes,  (hall  be  through  the  Speaker  ;* 
andy  if  required  by  him,  reduced  to  writing." 


Mr.  BoXLSAn.~<<  Mr.  Speaker,  I  ,am  authorized  to  ftatei 
that  the  managers  and  their  counfel,  are  now  ready  to  piToceed 
on  the  trial." 

I 

Mr.  Dallas.— <<  On  the  part  of  the  Judges,  we  are  prei 
pared." 

Mr.  BoiLEAu  then  rofe,  and  fpoke  as  follows  i^ 

Mr.  Speaker  J  ^  GentleKien  of  tie  Senate^ 

Connected  with  the  honor  conferred  upon*  me  by  the  tiotife 
of  Reprefentatives,  as  one  of  the  managers  to  condud^  this  im*' 
peachment,  is  the  arduous  tafk  of  addreffing  you  on  thefubjeft. 
1  rife  with  embarralfment  and  diffidence,  in  a  (ituation  at  once 
to  novel,  unpleafant,  and  deeply  interefting.  It  is  the  firft  time 
in  my  life,  fir,  that  ever  t  appeared  to  fpeak  in  a  Court  of  Juf* 
tice,  and  never  did  I  rife  to  fpeak  in  any  Afiembly,  fo  deeply 
imprelTed  with  a  fenfe  of  the  importance  of  the  caufe,  fo  deeply 
impreffcd  with  feelings  of  regret,  for  the  refpeAable  and  ve- 
nerable objeds  of  this  profecution  ;  and  I  hope,  they  will  be- 
lieve my  alTcrtion,  when  I  fay,  that  to  them,  I  owe  no  perfonaf 
hofliiity.  On  the  contrary,  when  I  caft  my  eyes  on  thofe  gen- 
tlemen, and  recoiled^  the  refpcd^able  charadcrs  they  have  fup^ 
ported  in  life — ^^when  I  recoiled^  the  vaft  importance  of  the  quef^ 
tion  on  which  they  are  now  arraigned  at  the  bar  of  this  tribunal^ 
I  am  almod  overwhelmed  with  the  idea.  How  imperious  mu  ft 
be  the  ncceffity,  and  how  interefting  to  the  people^  is  the  deci- 
fion  which  is  to  terminate  this  all-important  trial.  When  I  re- 
colledl  the  magnitude  of  this  que{lion->-.a  queftion  greater  than 
ever  was  agitated  in  Pennfylvania  before,  I  feel  the  rtioft  fbli- 
citous  anxiety.  The  caufe  now  before  you,  is  without  exam^^ 
pie,  in  the  hiftory  of  this  country.  The  annals  of  Pennfylvania 
do  not  furnifli  us  with  the  example  of  the  impeachment  of  one 
Judge  of  the  Supreme  Court,  much  lefs  of  three.  It  is  not  the 
mere  delinquency  of  an  inferior  magiftrate — it  is  not  the  triviat 
error  of  a  magiftrate  more. elevated— but  it  is  to  try  the  crimi- 
nality of  three  of  the  Jjudges  of  the  fir  ft  Judicial  Court  in  tht* 
Commonwealth;  men  who  are  venerable  in  years,  and  whofe 
long  lives  and  experience^  (ho«ld  have  warned  them  againQ  fuck 
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jific,  AS  they  are  called  upon  this  day  to  atifwef*  It  ts,  indeed^ 
an  awful  and  imperious  neceilicy,  which  this  day  callsf  upon  us 
to  profecute,  ajna  it  raufl,  without  doubti  be  equally  unpleafant 
for  you,  gentlemen  of  the  Senate,  to  decide  between  thofe  citi- 
ceiis  at  your  bar,  and  the  rights  of  our  fellow- citizenSi  th« 
rights  of  aian^  of  our  conftitntioni  and  of  our  country* 

But,  when  I  recolIe<f\,  (ir^.that  a  few  days  ago,  I  .lifted  up 
|ny  handt  to  the  fearcher  of  all  hearts,  and  Iwore  to  perform  m^ 
duty  to  my  conAituents^  under  the  conilttution  and  the  laws  ; 
when  I  recoII(*d,  fir,  tiiat  I  am  addreiling  a  Court,  cooipofcd  of 
men,  chofen  for  the  probity  and  integrity  of  their  private  and 
public  lives,  from  various  parts  of  the  (late  ;  men,  who  are  a-* 
like  fuperior  to  private  corruption,  as  well  a:s  to  mere  eloquence 
and  fophiflry  5 — not  a  jury,  feledted  by  an  hoftile  officer,  or 
packed  by  a  fycophantic  Sheriff, — I  have  nothing  to  fear,  when 
I  call  upon  them  to  bejuft.  *'  Before  fuch  a  tribunal,  no  man 
who  feels  the  mens  conscia  recti  can  have  caufe  to  fear."— 
Put,  when  I  feel,  that  1  am -pleading,  not  .only  for  my  own 
rights,  but  £pr  their  rights,  for  the  rights  of  my  ^ejlow-citizens, 
?ind  for  the  rights  of  man,  which  I  feci  have  been  violated  by 
thofe  venerable  gentlemen  now  at  your  bar,  I  do  it  with  confi- 
dence that  this  honorable  (iourt  will  vindicate  thofe  rights, 
and  fee  that  the  co.nAitutIon  and  laws  have  been  complied  «vith« 

Gentlemen  of  the  Senate^ 

I  feel  a  diffidence,  on  a  queftion  of  this  magnitude,  aririn;^ 
from  the  feeblenefd  of  my  powers,  to  do  it  juftice,  and  becaufe 
I  know,*  that  there  are  many,  if  not  all,  compofing  this  bono* 
rable  Court,  whofe  ige  and  experience,  qualify  them  to  form 
more'corredt  opinions  on  the  evidence  and  arguments  which  may 
be  adduced.  But,  I  (hall  endeavor  to  point  out  thofe  general 
and  immutable  principles,  by  which  we  Ofould  be  guided  iii 
this  prefecutioni  Thefc  principles,  are  fimplc  and  plaifi.  Truth 
iittds  not  the  force  of  eloquence*  No  eloquence,  no  talents, 
are  neceffary  to  make  truth  impreffive  on  the  minda  of  intellii* 
gent  men.  The  tiial  of  this  impeachment,  fir,  is  involved  with 
the  foundation  of  ei^r  libVties^  and  the  fecufrity  oT  our  freedom. 

Permit  me  to  lead  back  your  attention,  to  the  all-important 
period  of  ^76^  and  the?  objcds  which  it  embraced,  and  let  me 
aik  what  was  the  language  of  that  day  ?  When  1  look  upon  the. 
members  of  the  Senate,  who  compofe  this  honorable  Court,  and 
fee  men  whofe  venerable  heads  are  bleached  with  virtuooj* 
years,  I  feel  how  much  more  capable  they  aie  to  relate,  than  I 
am  to  conceive  the  origin  of  the  glorious  declaration,  which' 
previous  opprefli'>p  produced,  and  the  gallant  and  heroic  (Inij^* 
glc  by  which  it  was  fupported.  Although  1  was  too  young  to 
*nf  *ge  in   the  perils  of  that  glorious  period,  my  bufoui    alio 
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ought  the  facred  flame — my  heart  felt  the  throb  ivHicn-ma^ 
excited  in  every  virtuous  bread — What  heart  did  not  beat 
bigh— >whac  check  but  flu  (bed — and  what  eye  did  not  fparkle- 
with  moifture,  at  the  found  of  liberty  and  indepehdence.  Be- 
fore that  period,  Mr.  Speaker,  the  endearing  name  of  liberty 
was  rather  worfliipped,  than  poffeffcd.  It  wa^  adored  like  the 
unfeen  God.  The  idea  of  liberty^  as  we  now  poffefs  it,  was 
then  onty  known  in  fable  ;  it  was  confidered  as  a  vifionary 
fichemc— -a  mere  Utopian  fcheme,  which  exiftcd  only  in  the  brain 
of  the  vifionary,  or  fp^cuUtive  philofopher,  and  incapable  of  be- 
ing realised'.  But  the  fortunate  deftiuy  was  referved  fop  Arae* 
rica,  to  reduce  to  fimple  practice  what  other  nations,  for  ages 
deemed-  imprafticable.  We  then  faw  the  people  of  Pennfylva- 
nia,  and  of  the  United  States,  as  it  were,  in  a  ftate  of  nature, 
difavowing  any  earthly  fuperior,  (lep  forth  in  all  ^heir  niajefty, 
and  declare  by  their  inimediate  reprefentatives— *' that  all  men 
are  bom  free.""  We  faw  them  confult  what  form  of  gavern- 
ment  was  elTifntial  to  the  happinefs  of  the  people,  and  lay  down 
principles  of  political  and  civil  juilice — ft>rmcd  out  of  the  chaos 
of  feudal  and  colonial  barbarifm,  and  ridng,  like  another  phoe*>- 
nix,  from  the  ruins  of  the  native  element*  SifS  when  our  pa« 
triots  and  our  fagcs  afTembl^d,  for  the  purpofe  of  edablilhing  a 
free  government,  the  eyes,  of  every  man  in  Penniyivania,  and- 
of  every  man  in  the  univerfe,  who  felt  for  the  happinefs  of  the 
human  race,  were  direded  towards-  us  ;  and  whilit  the  tyrants 
groaned  in  agony,  and  gnaOied  their  teeth,  die  friends  of  liberty 
looked  up  to  us  with  hopeful  foIicitAide.  Sirt  this  was  an  objedl 
worthy  of  attra£Uog  the  eye  of  him  who  i^  the  great  parent  of 
the  human  race,  and  to  look  down  with  complacency  from  the 
pinnacle  of  heaven,  upon  his  long  oppreffed  childreui  and  to  fee 
them  burning  the  bonds  and.fiiackles.whicb  attached  a  fe£lion 
of- the  globe  to  a  mere  fpeck  upoa  another  bemifpherc,  and  unit-i^- 
Ing  in  the  bonds  ef  civil  and  focial  virtue.  '  Here  It  is,  that  we 
verify  the  faying-—**  man  is  the  nohleft  wofk  of  God"— .and  a- 
governme«t  founded:  or  Ubertj,  is  tbe  gtaAded^^aod.  the  nobiefl^ 
nork  ef  man. 

If  we  turn  nur  eyc£  to  that  ifiter^l]:ing  period  and  enquire- 
what  did  the  fngcs  of  Pennfylvania  do  ?,  We  hear  them,  fir,  on- 
the  1 5th  of  July,  I77d,  after  the  great  example  of  the  Con- 
grefs.  of  the  Union,  fpeaking  In  this  language  : 

«  Whereas,  all  government  ought  tp  be  inftituied  and. lep* 
ported  for  the  Ocurity  and  protection  of  the  community  asfucht. 
and  to  enable  the  individuals  who  eompofe  it,  to  enjoy  tfaetr 
natural  fights,  and  the  other  blefSngs  which  the  author  of  ex- 
inence  bas  bellowed  upon  man  ;  and,  whenever  thefe  great  ends 
of  government  are  not  obtained,  the  people  have  a  right,  by 
comnvon  confent,  to  change  it^  and  take  Cuch  meafurcs  aste 


r  «9  ] 

Vhem  may  appear  neceffary  to  promote  their  fafety  and  happinert% 
And,  whereas  the  inhabitants  of  this  Commonweahh  have^  ifl  ' 
*  'Conliieration  of  protection  only,  heretofore  acknowledged  atle- 
giance  to  the  King  bf  Great  Britain  ;  and  the  faid  King  has 
not  only  withdrawn  that  proteflion,  hut  commenced,  and  (lilt 
continues  to  cany  on,  with  unabated  vengeance,  a  rooft  cruel 
and  unjud  war  againd  thera,  employing  therein,  not  only  the 
troops  of  Great  Britain,  but  foreign  mercenaries,  favages  and 
flaves,  for  the  avowed  purpofe  of  reducing  them  to  a  total  aad 
abjeiSt  fubmiflion  to  the  delpotic  domination  of  the  Briti{h  Par* 
Jtament,  with  many  other  a6\s  of  tyranny,  (more  fully  fet  forth 
in  the  declaration  of  Congrefs}  whereby  all  allegiance  and  feal- 
ty to  the  faid  King  and  his  fucceffors,  are  dilFolved,  and  at  an 
end,  and  all  power  and  authority  derived  from  him,  ceafed  in 
ihefe  colonie^^  And,  whereas,  it  is  abfolutely  neceffary,for  the 
welfare  and  fafety  of  the  inhabitants  of  faid  colonics,  that  they 
be  henceforth  free  .and  independent  fiates,  and  that  juft,  perma- 
nent and  proper  forms  of  government  exift  in  every  part  of 
them,  derived  from  and  founded  on  the  authority  of  the  people 
only,  agreeably  to  the  directions  of  the  honorable  American 
Congrefs.  We,  the  reprcfentatlves  of  the  freemen  of  PennfyU 
vania,  in  general  convention  met,  for  the  exprefs  purpofe  of 
framing  fuch  a  government,  confe fling  the  goodnefs  of  the 
great  (iovernor  of  the  Univerfe,  (who  alone  knows  to  what  de- 
gree of  earthly  happinefs  mankind  may  attain,  hy  perfe£ling  the 
arts  of  government]  in  permitting  the  people  of  this  Hate,  by 
common  confent,  and. without  violence,  deliberately  to  form 
for  ihemfelves  fuch  juH  rules  as  they  fhall  think  beft  for  govern- 
ing their  future  focicty  ;  and  being  fully  convinced,  that  it  is 
our  indifpenGble  duty  toeilablifli  luch  original  principles  of  go- 
vernment, a»  will  bed  promote  the  general  happinefs  qf  the 
people,  of  this  date,  and  their  po(\erity,  and  provide  for  future 
impiovements,  without  partiality'  for,  or  prejudice  again  (I  any 
particular  clafs,  fed,  or  denomination  of  men  whatever,  do,  by 
virtue  of  the  authority  veiled  in  us  by  our  co»«litiients,  ordain, 
declare  and  edablifli  the  followiug  declaration  of  rights,  and 
frame  of  government,  to  be  the.  conftitution  of  this  Common- 
wealth, and  to  remain  in  force  therein  forever,  unulcered,  ex* 
cepc  in  fuch  articles  as  ftiall  hereafter  on  experience  be  found  to; 
rehire  improvement,  and  which  (liall  by  the  fame  authrrity  of 
the  people,  fairly  delegated  as  this  frame  of  government  di- 
redl»,  be  amended  or,  improved^  for  the  more  eHctlual  obtaining 
and  fecuring  the  great  end  and  deQgn  of  all  governiuent,  lierelii 
before  meniioued." 

« 

Tbefe  are  the  fentiments,  which  oper?.ted  on  the  minds  of 
thofe  patriots  who  laid  the  foundation  of  free  government,  and 
formed  a  conHitution  for  the  commonwealth.  We  fee,  fir,  the 
regard  they  poiFeiFed  for  preferving  the  li£ey  liberty,  and  pro* 
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p^rtr  of  the  citizen.  The  firft  fcntiments  which  they  exprcH 
in  the  declaration  of  rights,  are  thefe  :  '*  Scet,  1.  That  all  meii 
are  born  equally  free  and  independenr,  and  have  certain  natu- 
ral, inherent,  and  unalienable  rights,  amongft  which  are,  the 
enjoying  and  defending  of  life  and  liberty"  {^what  is  life,  with- 
out liberty?]  "  acquiring,  poffefling  and  protecting  property, 
and  purfuing  «md  obtaining  happinefs  and  fafcty.'^       ' 

Thus  we  fee,  l^r,  thjit  the  primary  con fiderations  in  the  view 
of  the  faget  who  framed  our  government,  were  the  fecurity  of 
Jife,  liberty,  property  and  happinefs,  and  fhefe  they  hav^e  kept 
conAantly  in  view,  throughoui  the  whole  declaration  of  rights. 
Wc  read  next,  "  Article  4.  That  all  power  being  originally 
inherent  in,  antl  cohftrquently  derived  from  the  people  ;  there- 
fore all  officers  of  government,  whether legiflativc  or  executive, 
are  their  truflee^  and  fervan^^  and  at  all  times  accountable  to 
them."  "       * 

That  all  power  being  originally  derfved  from  the  people, 
therefore  all  officers  are,  at  all  times,  accountable  to  them. 

5.  "That  government  is,  or  ought  to  be,inn:itutcd  for  the 
common  benefit,  protecliom  and  fecurity  of  the  .people,  nation  or 
community  ;  and  not  for  the  particul-ar  emolument  or  advan- 
tage of  any  fingle  man,  faihily,  or  fet  of  men,  who  are  a  part 
only  of  that  community  :  And,  that  the  community  hath  an  in- 
dubitable, unalienable,  and  indcfeafible  right  to  reform,  alter,  oi^. 
abolifh  governincnt,  in  fuch  manner  as  fhall  be  by  that  commu- 
nity judged  n^oft  conducive  tp  the  public  weal.**   ' 

6.  *'  That  thpfc  who  arc  employed  in  ^he  legiflativc  and  ex- 
ecutive buBnefs  of  the  date,  may  ^e  retrained  frorii  oppreffion, 
the  people  have  a  right,  at  fuch  periods  as  they  may  think  pro- 
per, to  reduce  their  public  officers  to  a  private  ftatinn,.  and  luo- 
ply  the  vacancies  by  certain  and  regular  eledlions.*' 

8.  "That  every  member  of  fociety  hath  a  right  to  be  pro- 
teded  in  the  enjoyment  of  life,  liberty  and  property,  and  there- 
fore IS  bound  to  contribute  his  proportion  towsirds  the  expence 
of  that  prote(f\ion,  and  yield  bis  perfonal  fervice  when  neceffa- 
ry.  or  an  equivalent  thereto  :  But  t?o  man's  property  can  be 
juftly  taken  from  him*  or  applied  to  public  ufes,  without  bis 
own  confcnt,  or  that  of  his  legal  reprcfentative?  :  Nor  can  any 
man,  who  is  confticntioufly  fcrupulous  of  bearing  arms,  be  juft- 
ly  compelled  thereto,  if  he  will  pay  fuch  equivalent  ;  nor  are 
the  people  hound  by  aby  Ihws,  but  fuch  as  they  have  in  like 
manner  affen ted  to,  for  their  common  good." 

•    Almofl  in  every  line,  we  fee  that  the  liberty  of  the  citiKeii, 
is  provided  for,  aud  the  protediou  of  his  rights  guaraiilccii. 
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$.  <<  That  in  all  profecutiont  fbr  criminal  offences,  a  nan 
hath  a  right  to  be  heard  by  himfelf  and  his  counfel,  to  demand 
|Lhe  caufe  and  nature  of  his  accufation,  to  be  confronted  with 
the  witneiTes,  to  call  for  evidence  in  his  favor,  and  a  fpeedy 
public  trial,  by  an  impartial  jury  of  the  country,  without  the 
unanimous  confenc  pf  which  jury  he  cannot^  be  found  guilty  ; 
nor  can  he  be  compelled  to  give. evidence  againft  himfclf  ;  nor 
can  any  man  be  juftly  deprived  of  his  liberty,  except  by  the 
^aws  of  the  land,  ot  the  judgment  of  his  peers." 

I 

12.  *f  That  the  people  have  a  right  to  freedom  of  fpccch,  and 
of  writing,  and  publifliing  their  fcntiroents  ;  therefore,  the 
freedom  of  the  prefs  ought  «ot  to  be  rcftraincd." 

1 4.  "  That  a  frequent  recurrence  to  fundamental  principles, 
and  a  firm  adherance  to  judice,  moderation,  temperance,  induf- 
try  and  frugality,  are  abfolutely  ncceffary  to  prcfcrve  the  blef- 
fings  of  liberty,  and  keep  a  government  free  :  The  people  ought, 
therefore,  to  pay  particular  attention  to  thcfe  points  in^  the 
choice  of  officers  and^reprefentatives,  and  have  a  right  to  exa£t 
a  due  and  conQant  regard  to  them,  from  theii*  legiilators  and 
niagiftrates,*in  making  and  executing  fuch  lawfr  as  are  neceiTary 
for  the  good  government  of  the  Aatc.*' 

Thcfe,  (ir,  are  the  fctvtiroents  eWpreffed  by  thofe  fathers  of 
our  country,  when  ihfiy  ihook  off  the  yoke,  and  dared  all  dan- 
gers for  their  pofterity.  In  almotl  every  lime,  we  difcover  that 
liberty  is  the  pervading  found.  They  had  before  them  the 
experience  and  the  hiftory  of  all  ages-— cbey  guarded  againfl 
the  errors  of  others,  and  in  the  ditlribution  of  the  various  pow- 
rrs  of  government,  guarded  againft  the  introdo^ion  of  thofe 
caufes  oj  affli£^ion,  which  might  accumulate  againft  the  life, 
liberty,  and  property  of  thecitiaen*  The  frame  of  ourcoofti- 
tution,  is  governed  by  that  idea>  and  the  powers  are  thus  dif- 
tributed  in  the  plan  of  government. 

Sect.  2^  "  The  fupVeme  legiflative  power  fliall  be  vcfted  in 
a  Houfe  of  Reprcfentativcs  of  the  freemen  of  the  Common- 
wealth of  Pennfylvania." 

Sect.  3.  **  The  fopreme  executive  power  (hall  be  vefted  in  a 
PreGdent  and  Council.' 

Sect.  4.  "  Courts  of  Juftice  fhall  be  eftablilTied  in  the  city 
of  Philadelphia;  and  in  every  county  of  this  Aate«'' 

Jealous,  however,  that  the' legiflative  body,  although chofeii 
annually  by  the  people,  might  arrogate  too  raueh  power,  they 
provided  that  all  bills  {hould  be  printed  for  the  public  informa- 
tion. 
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SsCT.  1 5.  <^  To  the  end  th«tlaws  before  tliegr  ^re  enacted  may 
be  mors  maturely  eoniidered^  and  the  iqcoaveuience  of  haAy 
ide terminations  a«  much  a«  pofllble  prevented^  all  bilk  of  pubi*> 
lie  nature  ftiall  be  printed  for  the  eooHdermtion  of  the  people,  be* 
fore  they  are  read  in  General  AiTembly,  the  lall  time,  for  debate 
and  amendment  ;  and,  except  on  occafions  of  fuddcn  neceffitys,^ 
0iaU  not  be  pafTed  into  laws  antil  the  next  fei&on  of  AiTembly  ; 
and,  for  the  more  perfe^  fatiefa^^ion  of  the  public,  the  reafont 
and  motives  for  making  fnoh  laws,  (hail  be  fuUy  and  clearly  e^^ 
prcffed  in  the  preambles,'* 

Again  we  ^ni,  jus  If  thi'S  idea,  iras  firfl  in  tbe  mind  of  6nr  en*  , 
lightened  iages.  We  £nd,  tbat^altbo*  the  Judges  of  the  Su*^ 
preme  Court  were  commii&oned  only  for  feven  years,  and  re- 
movable  for  miibshaviorf  at  any  time,  by  the  AiTembly,  it  is 
dt€lar«d  in  £e4tion  S9,  that  <<  excedive  bail  ihall  not  be.  exadl-p^ 
ed  for  baiUble  offences,  s^d  all  Rn^s  (hall  be  moderate*"  Nay, 
fa  careful  were  they  of  .perfonal  liberty,  that  they  declare^ 
*^  the  ^evfoO  of  a  debtor,  when  \here  is  not  a  itrong  prefiinptioa 
#f  fraud,  (kail  not  be  <toatiniyied  in  prifou*'*    ' 

Notwithlkndiflg  all  ihefo  provifions,  we  find  that  they  ar« 
Aill  jealous,  left  ail  this  pow^r  delegated^  to  tfie  government^ 
fliould  be  exercifed  againfl  them  ;  therefore,  a  council  of  cenfort 
%pere^eftabli(ll^d  to  9it\  as  a  il4U  further  cao^raaU 

•  * 

Se^st^  47.  **  In  order  that  the  freedom  of  the  Comjmoo* 
weaUhm^y  beprefbrved^isriolate  forever,  there  ihail  be  chofen 
by  ballot  by  the  freemen  in.  each  city  and  county,  refpediively, 
oU'the  {ei^ond  Tuefday  in  Oidlober,  in  the  year  one  tboufand  fc?- 
^en  htfrodr^d  an4<s<Aghiy-thre^,  and  ca  the  fecond  Tuefday  in 
0(Stober,  in  every  feventh  year  thereafter,  t.wo  perfons  in  each 
thy  and  «'6unty  of  tbi$s  ftat^,  to  be  galled  the  Council  of  Cen< 
foFs  I  who  (liall  meet  on  the  fecotid  Mfonday  of  November  next, 
cnfuing  their  eledion,  the  nFiajarity  of  whom  (hall  be  a  ^uorunn 
in  every  cafe,  ex<icpt  as  to  calling  a  convention,  in  which  two 
thirds  of  tite  Whole  n  lun  be  if  ctei^le^  (ball  agree  :  And  whofe 
di^ty  it  (hall  he  %o  ejn^uirei,  whether  the  conftiturtion  has  been 
preferved  inviolate  in  every  part  ;  and  whether  the  legislative 
and  executive  branches  of  government  have  performed  their 
dmy  as  gwalr(}SH#s  ot!  i he  .people,  or  afTomcd  to  themfelvesy  or 
exercifed  other  or  g'reater  powers  than  they-  are  entitled  to  b^ 
the  conUituiion." 

We  find  that,  agreeably  to  tbis  provifi«;n,. the  council  of  cen- 
fors  did  meet,  for  the  purpofe  of  examining  xvhetficr  the  pow- 
ers af  gove^iKm^nfc  ^9x4  faithfully  exercifod*.  Permit  me  to 
i«ad  a  few-eattrail*  froffi  their  proceedings-      Tbe  coa(lituuo» 
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ptoxi^^d,  that  ^  toiais  by  jury  fiuiil  be  at.  fcf  petftfom**^       thiff 


«  Chapter  45  of  YoJ,  II.  of  aftt  of  Affembiy,  paffci- 
«embcr  3d,   1782,  enabling  the  prcfidcnt  and  council  to  direft 
the  trial  of  thofc  who  fhould  be  charg^  with  treafonaWy  fel- 
ling up  a  neW  and  Fndependent  f  overntnent  within.  Pennfylvt* 
iiia,  to   be  in  another  county,  than  that  in  which  the    fadi 
"were  don^i  is  uoconftitutionaJ*" 

"  Tri»l  by  jury  i*  taken  away,  in  the  cafe  of  h^trboring^  dt" 
fcTteTS  from  the  armies  o#  tj>e  Uiiited'  Stales  ;  and  the  oiRrnders 

fbbjeAed  to  fuminary  conviction,  arid  to  whipping Vol.  ly 

€hap.  9*  Se^.  3*.  The  fame  ii  dtine,  in  cafe  of  harboring  dc« 
fetters  from  tb6  fhip«  of  v^ar^  of  his  moft  Chriftian  Majcfty* 
The  oSenders  arc  liable  to  a  fine  of  30/.  on  the  furomary  jadg- 
Rient  of  his  two  j^udices  of  the  Peace,  and  the  certiorari  deni« 
«d* Vol,  2.  Cbap.  59.  Sc^.  3/' 

V  *  ■ 

»^Thc  jurifdidli.ofl  of  the  Court  of  Admiralty,  which  proceeds 

wkhout  a  jury,  ie  brought  upon  the  land,  and  extended  to  th« 

denian4's  of  art'ifi««r«*  who  build  or  repair  (hips  and  veffels.     Be- 

(ides,  i-c  ma^  witH  juflice  be  apprehended,  that  this  new  embar* 

naffmcnt,  upon  this  kind  of  moveable  property,  will  deter  fo* 

reigners  from  trusting  their  veSek  into  our  port.-P-*— VoU  2^ 

Ghap,  134*  ' 

**  It  Is  tho  opinion  of  this  comtnktee,  that  the  afts  of  ACFem* 
Bly,  which  reftvained  for  a  time,  the  full  operation  of  the  wric 
•f  habeas  corpus,  are  infringements  of  the  conflitution.^ 

**  The  fccqnent  interpolition  of  the  Le^iflature,  in  behalf  of 
particular  pcrfons,  (held  in  execution  for  debt)  may,  all  of  them, 
be  juftly  branded  with  the  appellation  of  lawi  ofter  the  fact"^ 
whereas  this  fcdlion  calls  for  gene^ial  regulations  ;  by  a  gene- 
ral law,  which  may  be  known  befor^e  the  contrails  be  made. 
Thefe  ads  of  mercy  to  individuals,  too  often  dependent  upon 
fovor  Gx  prejudice,  before  large  bodies  of  men,  will  probably 
bring  us  into  di [credit,  if  not  into  dlfputes  with  foreip^n  nations* 
They  ought  to  be  abandoned  immediately^  and  a  general  law 
provided."— —(^jR(?/^(?r/  of  censors,) 

Thus  you  fee,  fir,  thai  the  whole  burden  of  the  fong  is,  thatt 
tlie  preceding  Legiflature  had  violatrd  their  powers',  and  that 
the  liberties  of  the  people  ,had  been  inyaded  ;  and,  perceiviijy. 
that  although  they  could  cenfure  and  recommend  fuch  meafures 
as  werefalutary.  tl^y  had  no  autjiority  ^o  chaftife  the <)fficcr^,  in  . 
the  various  c'epartments  of  government,  who  b^d  vioUted  th^ 
conllituticn  ;  thij,  r.nd'othpr  coip,cidqn$  c^ajufc^prpductid  a  dif> 
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^fitiotl  for  calling  another  convention,  in. order  more  cffcdtr- 
ally  to  fecurc  the  rights  of  the  citizen.  ,  III  corroboration  of 
this,  permit  me  to  read  the  following  from  the  proceeding*  of 
tfafe  neWi  convention,  December  9th,  1789. 

A  motion  was  made  by  Mr.  James  Rofs,  feconded  by  Mr. 
Timothy  Pickering,  to  introduce  the  folio  wing  rcfolution  :— 

Resolved^  That  that  part  of  the  conQitutiflfn  of  this  Common* 
wealth,  called  a  declaration  of  the  rights  of  the  inhabitants  of 
the  Camnfowwealth  or  state  of  Pennsylvania,  requires  alterations 
and  amendments,  in  fuch  -manner  as  tl^  the  rights  of  th« 
people  Tcferved  and  excepted  out  of  tbje  general  powers  of  go- 
vernment, may  be  more  accurately  defined  and  fecurcd,  and  the 
fame  andfuch  other  alterations  and  amendmentsas  may  be  made 
in  thctaid  conlUtution,  be  made  to  correfpond  with  each  other." 

By  this  foM  will  fee,  fir,  that  the  primary  objeA  appears  to 
have  been  perfonal  liberty  and  the  rights  of  •man,  and  it  was 
under  that  view,  that  the  meafure  was  £nally  agreed  to.  Un- 
der this  imprellion,  we  fee  them  framing  the  conftitntion,^  tinder 
which  we  now  aft.  Here,  (ir,  we  find  them'.adihg  upon  the 
idea  adopted  by  the  council  of  cenfors,  and  with  the  vityr  qf 
preventing  encroachments  upon  the  liberties  of  the  people,  they 
begin  by  fayingf  that  "the  Legiflative  power  of  this  Common- 
wealth ftiall  be  vefted  in  a  General  AlTembly,  which  fhall  confift 
of  a  Senate  and  Houfe  of  Reprefentatives."  They  found,  fir, 
that  the  people  were  willing  to  place  aftothei^  Check  upon  the 
inroads  of  illegal  power,  by  eflabliihing  two  brahches^  in  th'rf 
Leglflature.  And,  again,  fir,  to  guard  more  efifedu ally  again (V 
encroachment,  they  declared  that  iht  fupreme  executive  power 
(honld  be  vefted  in  a  Governor,  with  a  qAiilified  negative  tiponr 
the  a(fl3  of  the  Legidative  i^ranches. 

.  Again,  with  a  defign  to  prevent,  as  far  as  pofilble,  the  cpafl*' 
ing  of  fuch  laws,  whereby  the  right  of  jury  trial  had  been  tak- 
en away  from  them,  the  judicial  powers  were  particularly  de- 
fined. The  5th  article  of  the  conftitutioft  declares,  that  "  the 
judicial  power  of  this  Commonwealth,  fliaU  be  vefted  in  a  Su^ 
preme  Court,  Court  of- Oyer  and  Teritiiner,  Court  of  Common 
rieas,  Sec. 

"The  Ja(3ge«  of  the  Supreme  Courts  (hall  hold  their  ofiiccs' 
during  good  behavior  ;.  but,  for  any  reafona.ble  caufe,  the  Go- 
vernor may  remove  any  of  them,  on  the  add  re  fs  of  two  thirds 
of  each  braiich  of  the  Leglflature, "  Sec* 

Here,  fir,  the  Judges  are  made  more  independent,  than  un- 
der the  former  conftitution,  more  independent,,  perhaps,  than 
is  confiftent  with  free  government  y  their  f,*l«Tics  are  aaople, 
and  cannot  be  reduced. 


t    45     i 

rlavlng  thus  (hewn  how  they  arc  cftablifhed  by  the  c«nf!itu- 
iional  power,  let  us  now  advert  to  the  Bill  of  Rights  to  the 
couUitution,  iTnder  which  we  are  now  ading  : 

ARTICLE  IX. 

"  That  the  general,  great,  and  cITential  principles  of  liber-* 
ty  and  free  government,  may  be  recognized  and  unalterably 
edabl'iflied,  it^E  declare^ 

'Sect.  1.  "That  all  men  are  born  equally  free  and  inde- 
pendent, and  have  certain  inherent  and  indelcafible  rights,  a- 
mong  which  are  thofe  of  enjoying  and  defending  life  and  liber- 
ty, of  acquiring,  poffeffing,  and  protecting  property  and  repu- 
tation, and  of  purfuing  their  own  happincfs.'* 

Sfct,  2.  "  That  all  powef  is  inherent  in  the  people,  and  all 
free  governments  are  founded  on  their  authority,  and  inftiiut- 
fed  for  their  peace,  fafety  and  happinefs  :  For  the  advancement 
of  thofe  ends,  they  have,  at  all  times,  an  unalienable  and  inde^ 
feafible  right  to  alter,  reform,  or  abollfli  their  government  in 
foch  manner  as  they  vriay  think  proper. 


Sect.  G.  "  The  trial  by  jury,  (hall  be  as  heretofore,  and  the 
right  thereof  remain  inviolate." 

Sect.  f.  That  the  printing  pfeffes  fiiall  be  free  to  every* 
pferfon,  w'^io  undertakes  to  examine  the  proceedings  of  the  Le- 
giflature,  or  any  branch  of  government  :  And  no  law  fliall  ever 
be  made  to  rcftrain  the  right  thereof.  The  free  communica- 
tion of  thoughts  and  opinions,  is  one  of  the  invaluable  rights  of 
man  ;  and  every  citizen  may  freely  fpeak-t  write  and  print  on 
any  fubje<St,  being  relponfible  for  the  abufe  of  that  liberty.  In 
profccaiions  for  the  publication  of  papers,  inveftigating  the  of- 
ficial conduct  of  officers,  or  men  in  a  public  capacity,  or  where 
the  matter  publiQied  is  proper  for  public  information,  the  truth 
"thereof  may  be  given  in  evidence  i  And,  in  all  indidlments  for 
Itbcls,  the  jury  fliall  have  a  right  to  determine  the  law  and  the 
facts,  under  the  diredlion  of  the  Court^  as  in  other  cafe^.** 

Sect.  8.  "  That  the  people  (hall b<ife cure  in  their  pprrons,houji 
Tes, papers  &*po{rcfl[ions,from  unreafonable  fearches  and  feizurcs  ; 
and  that  no  warrant,  to  fearch  any  place,  or  to  feize  any  perfon 
or  things,  (hall  ilTue  without  dcfcribing  them  as  nearly  as  may 
be,nor  without  probable  caufe,fupported  by  oath  or  affirmation.** 

Sect.  9,  That,  in  sill  criminal  profecutions,  the  accufed 
hath  a  right  to  be  heard  by  himfelf  and  his  counfcl,  to  demand 
the  na*ure  and  caufe  of  the  accufaVion  again(\  htm,  to  meet  the 
^itnelTes   face  to  face^  to  have  compulfory  proccfs,  for  obtain- 
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vig  witneffes  in  htt  favor,  and,  in  profecutioni  by  indi£tmetit  CPT 
informauou,  a  fpeedy  public  trial  by  an  impartial  jury  of  the 
vicinage  :  That  he  cannot  be  compelled  to  give  evidence  a^ 
gainft  himfelf,  nor  can  he  be  deprived  of  his  life,  llbertyi  or  pro- 
perty^  uolcfs  by  the  judgment  of  hit  peeri,  or  the  law  of  the 
land." 

Sect.  TO.  *«Thiit  no  perfon  (hall,  for  any  indldlable  ofiVneey 
be  proceeded  againd  criminally  by  information,  except  in  cafes 
arifing  in  tke  land  or  naval  forces,  or  in  the  militia  when  in  a&u* 
al  fervice  in  time  of  war  or  public  danger,  or,  by  leave  of  the 
Court,  for  oppreilion  and  mifdemeanor  in  office.  No  perfon 
(hall,  for  the  fame  offence,  be  twice  put  in  jeopardy  of  life  or 
limb  :  nor  (hall  any  man's  property  be  taken  or  applied  to  pub- 
lic ufe  without  the  confent  of  his  Reprefentatives  and  without 
juft  compenfation  being  made." 

Sect.  12.  <<  That  no  power  of  fufpending  laws  (hall  be  exer- 
cifed,  unlefs  by  the  LegiHature  or  its  authority." 

Sect.  1%.  ^^That  exceiEve  bail  (hall  not  be  required,  nof 
cxceflive  fines  inipoied^  »or  cruet  puni(hments  inflided." 

StcT.  \^  <<That  aFlprifoaers  flial I  be  bailable  by  fufficl- 
ent  fureties,  unlefs  for  capital  offtnces  when  the  proof  is  evi- 
dent or  prefumption  great ;  aud  the  privilege  of  the  writ  of 
Habeas  Corpus  (hall  not  be  fufpended,  unlefs  when,  in  cafes  of 
rebellion  <ir  inv^fioa,  the  public  faiety  nay  re<^uire  It." 

Sect.  IG«  ^^ That  the-  perfon  of  a  cTebtor,  where  there  it 
not  (Irong  prefumption  of  fraud,  (hall  not  be  continued  in  pri- 
Ibn  after  delivering  up  his  eftate  for  the  benefit  of  l^Is  credit- 
ortin  fuch  manner  as  (hall  be  prefccibed  by  law." 

§ICT«  25#  **Tif  guard  againft  tranfgredions  of  the  high 
powers  which  we  have  delegated,  WE  DECLARE)  That 
every  thing  in  this  ^article,  is  excepted  out  of  the  general  pow» 
•trs  of  government,  and  (hall  for  ever  remain  inviolate." 

I  ought  to  apologize,  fir,,  for  trefpaffing  fo  much  upon  the- 
patience  of  this  honorable'Court,  but  I  thought  it  effeotial  to< 
trace  the  origin  and  progrefs  of  our  government,  and  the  prin- 
ciples upon  which  it  has  been  founded. 

I 

Thus,  (ir,  by  a  curfory  view  of  the  old  conHitution,  as  well 
as  by  a  view  of  the  prefent  conditution,  it  will  appear,  that  the 
prote£iion  of  the  liberty  of  the  citizeQ».  has  always  formed  an 
iadifpenfable  feature,  and  has  never  been  lod  fight  of.  The 
jpre&nt  conditutioni  like  every  other  human  work|  bears  the 


vraric  of  imperfe Aion*    Perhapi  no  mtni  nor  (et  of  meiH  cooli 
iiave  made  a  better  under  all  the  attendant  circaoiftancer ;  ajid 
great   care  has  been  taken  to  fecure  the  rights  of  the  people* 
But  all  thefe  guards*  all  thefe  bulwarks,  to  fave  the  liberties  of 
the  citizen,  have  been   thrown  down,  and  trampled  under  foot^ 
by  thofe  who  ought  to  have  been  their  fupporters.     Bat|  1  hope^ 
lir,  that  this  day  may  prove  aufpicious  to  tbe  liberties  of  the 
people  ;-«and  it  is  to  yooi  gentlemen  of  the  Senate,  that  we 
now  look,  as  tbe  guardians  of  thofe  rights— that  yo«  will  do 
juflice  to  an  injured  people,  and  that  you  will  not  fuffer  their 
rights  to  be  trampled  upon  with  impunity*     Gentlemen,   never 
was  there  a  matter  of  greater  importance  fubmictcd  to  the  con- 
ijderation  of  a  public  body*     The  queftion  is,  ihall  we  hold  our 
liberties  by  the  facred  tenure  of  the  conftiturion,  or  by  the  un« 
certain  tenure,  or  capricious  will  of  an  angry  Judge,  or  Judges* 
This  conilitution  is  the  rule  by  which  we  are  all  to  be  govern* 
•ed.     By  this,  mj  condud  is  to  be  tefted  ;  by  this,  the  condu£l 
•of  the  Honfe  oi  Reprefentatives  will  be  tefted  ;  and,   by  this 
^onditution,  will  tlie  meafores  of  this  Senate  be  tefted*      The 
eyes  ol'  oar  conClituents  are  upon  us,  and  they  expedl  from  us, 
and  from  you  all  that  juflice  requires,  and  the  conilitution  au« 
thorizes.     This  conilitution^  is  in  the  -hands  of  every  man  ;  it 
Deeds  not  any  extraordinory  talents  to  underftand  it  ;  it  is 
plain  and  comprehenGble*       Not  like  the  Roman  tyrant,  who 
wrote  his  laws  with  a  type  fo  fmal),  and  elevated  them  fo  high, 
that  even  the  eagle  eye  of  a  lawyer  oould  not  read  themt    'Ftiis 
conditution  will  juftify  you.  In*  rigidly  examining  the  conduA  of 
thofe  who  are  now  arraigned  ^t  your  bar  ;  and,  it  is  by  the  de* 
ciGon  that  you  will  give  upon  this  all-important  fubjed^,  that 
you  will  be  judged.       In  almoft  every  part  of  this  conditution, 
you  will  perceive  the  jealoufy  of  the  people  for  their  rights. 
No  man,  fir,  in  Pennfylvania,  can  be  addrefled  in  this  way*-* 
i^  You  can  do  no  wrong***     That  only  belongs  to  the  King,  and 
is  an  attribute  unknown  among  freemen*       You,  gentlemen, 
mud  be  amenable  to  to  the  fovereign  people,  for  all  your  public^ 
condud.     We,  the  members  of  this  Houfe^  every  year  mud  be 
tried  by  that  great  tribunal*     Let  them  try  us  ty^xj  year— and, 
let  them  try  you,  gentlemen,  every  four  years— ^and  it  mud  be 
gratefnl  to  our  feelings,  that  in  difcbarging  the  important,  tho* 
painful  duties  now  devolved  on  us  all,  we  have  on l]tto  adhere  to 
this  eonditution,  and  be  teded  by  it* 

From  this  curfory  view,  therefore,  of  the  coaditution,  and 
of  the  duties  it  prefcribes  to  us,  this  alUimportant  inference  ii 
deduced,  thac  perfonal  liberty  was  tbe  principal  feature— the 
pole*dar  of  the  fird  convention.  ^But  in  the  convention  which 
formed  the  prefent  conditution,  it  feems  to  liav^  gained  addi* 
fional  drength* 
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B^orc  I  proceed  to  ftate  the  fadls,  upon  -which  the  preftrnt 
^ccufation  is  founded,  permit  me  to  advert  to  that  pare  of  the 
ponlliiution,  which  gives  us  as  members  of  the  Houfe  of  Re- 
prefcniatives,  the  power  of  bringing  impeachments,  and  you  the 
power  of  trying  them.  The  firft  fcdlion  of  the  fourth  article  of 
tbe  ConiUtution  fays-*-  .  ' 

<<  The  Houfe  of  Heprefentatives  (hall  have  the  fole  power  of 
Impeaching.'' 

BEqTt  2.  f<  All  impeachments  (hall  be  tried  by  the  Senate.'? 

Thu«,  it  appears  to  have  been  the  objedl  of  the  framers  of 
the  conQituti'on,  to  place  no  man  above  it,  and  for  that  pur- 
rpofe  they  cftabliftied  a  Competent  tribunal,  for  the  trial  of  all 
thofe  who  might  attempt  to  fubvert  it.  Even  the  Governor^ 
is  an^enable  to  this  tribunal.-  It  cannot  be  faid  even  of  the  Go- 
verQor,  that  he  can  do  no  wrong.  We  cannot  fiy  to  h'm— •• 
•^  You  can  do  no  wrong.*'  No,  fir,  if  he  adls  in  contravention 
to  the  principles  of  the  conftitution,  you  are  bound  to  bring  him 
to  your  bar.  We  are  bound  to  watch  even  him,  and  upon 
fsomplaint  being  made,  you  are  bound  to  judge  him.  We  can 
fay  to  him,  exalted  as  you  ard  by  the  public  confidence,  yo'u 
are  not  to  exceed  the  bounds  of  the  conftitution.  You  are  not 
fj^empted  from  the  I'crutiny  of  your  tonllituents. 

Sect.  3.  *^  The  Governor  and  other  civil  oiRccrs  under  thi^ 
CpiDmouweaUh,  fliall  be  liable  to  impeachment.'' 

All  civil  officers'  in  the  government,  aie  therefore  fubje6b  tq 
impeachment  ;  and  you,  Mr.  Speaker,  and  gentlemen  of  the 
Senate,  are  invefted  with  the  high  and  neceffary  power  to  hear 
^ccufations,  and  to  fit  in  judgment  upon  them  ;— and  the  fo^ 
lemity  and  importance  of  the  prefcnt  occafion,  calls  for  your. 
IHqII  fcrious  attention.  » 

What  we  are  about  to  fubmit  to  you,  is  a  charge  of  high 
fpifdcmeanor  in  office,  a  difregard  of  the  duties  to  which  they 
were  moft  folemnly  bound,  by  Edward  Shippen,  Chief  Juflice, 
Jafp^r  Yeates,  and  Thomas  Smit!j,  HJTociate  Juflices  of  the 
Supreme  Court.  J^  appears  from  the  evidence  talcen  by  the 
Hoi;fe  of  Reprefcntatives,  and  which  the  managers  on  their  be- 
half, and  on  behalf  of  the  good  people  of  this  Commonwealth, 
Jire  about  to  prove,  that  an  amicable  fuit  was  entered  into  on 
the  13th  of  July,  11102,  on  a  conteftcd  policy  of  infurance. 
Both  parties  having  chofcn  their  man,  as  referees,  with  power 
in  cafe  they  difagreed,  to  choofe  an  umpire,  'llie  referees  not 
agreeing,  William  Haslet  was  chofcn  umpire,  who,  with  one  of 
^be  r^fere^Si  reported  ou  the  6ch  of  Aug.  1802}  an  award  in  fit- 


y&r  of  Thomas  Paffmorc,  which  was  filed  in  the  Prothonotaiy'i 
office,  on  the  fame  day,  and  judgment  entered  thereon,  Oii 
the  1 8th  of  the  fame  month,  execution  was  iffued,  and  on  the 
fame  day,  a  levy  made  by  the  fheriff,  on  the  goods  of  Andrew 
Bayard,  one  of  the  defendants.  On  the  ^th  day  of  September 
following,  exceptions  were  filed  by  Andrew  Bayard,  againft  the 
decition  of  the  referees.  On  the  8th  of  the  fame  month,  a 
paper  was  pofted  up  in  the  coffee-houfe,  in  the  city  of  Philar 
delphia,  faid  to  be  a  libel  %igainft  Pettit  and  Bayard,  in  the  folr 
fowing  words  :— - 

f  The  subscriber  publicly  declares,  that  Pettit  and  Bayard,  of  this  city, 
f  merchants,  and  quibbling  underwriters,  has  basely  kept  from  the  subscri- 
f  ber,  for  nine  months,  about  five  hundred  dollars,  and  that  Andrew  Bayard, 
'  the  partner  of  Andrew  Pettit,  did,  on  the  third  or  fourth  instant,  go  before 
f  John  Inskeep,  Esq.  alderman,  and  swore  to  that  which  was  not  true,  by 

*  which  the  said  Pettit  and  Bayard  arf  enabled  to  keep  the  subscriber  out  of 

*  his  money  for  about  three  months  longer ;  and  the  said  Bayard  has  raean- 
*4y  attempted  to  prevent  others  from  paying  the  subscriber  about  iv/o  thou- 

*  sand  five  hundred  dollars — but  in  this  mean  dirty  action,  he  was  disappoint- 

*  ed :  I  therefore,  do  publicly  declare,  Andrew  Bayard,  a  liar,  a  rascal,  and 
f  a  coward  ;  and  I  do  offer  two  and  a  half  ptr  cent,  to  any  good  person  or 
f  persons,  to  insure  the  solvency  of  Pettit  and  Bayatd,  for  four  months  frorfj 
f  this  date* 

'  THOMAS  PASSMORE- 

*  f  Pbiladeipbia,  September  8th,  1802.' 

'For  which  alledged  libel,  Thomas  Paffmore  was  committed  to 
the  Iheriff  of  Philadelphia  county,  and  confined  in  the  debtors 
apartment  of  the  common  jail  for  3Q  days,  and  fined  50  dollars 
for  an  alledgcd  contempt  of  Court.       ^ 

VVe  Ihall  prove  to  you,  fir,  and  it  will  appear  in  evidence, 
that  certain  interrogatories  were  filed  by  the  counfel  of  Pettit 
and  Bayard,  and  that  Mr.  Paffmore  anfwered  the-  faid  interro- 
gatories m  full,  and,  in  our  opinion  completely  purged  the  con- 
tempt, if  any  was  a^Slually  committed.  It  further  appears,  that 
the  Court  j,  in  the  firft  in  fiance,  deviated  from  the  ufual  mode  of 
procedure,  and  that  atonehient  to  Mr.  Bayard,  or  immediate 
fentence,  was  the  only  alternative  lefti'or  Mr.  Paffmore.  The 
Judges  told  him,  that  if  he  would  make  conccffions  to  Mr.  Bay* 
^rd,  it  would  do  away  the  ncceflity  of  paflincj  fentence. 

We  (hall  prove  that  the  chief  of  thefe  things  are  true.  It 
will  appear  in  evidence,  that  there  was  no  caufc  pending  in 
Court  between  Thomas  Paffmore,  and  Pettit  and  Bayard,  at  the 
time  of  writing,  or  porting  the  fuppofed  libel — there  confequent- 
ly  could  be  no  contempt,even  if  the  odious  doctrine  of  contempts 
extended  to  a£\»  done  out  of /the  view  of  the  Court.  That  | 
even  if  Thomas  Paffmore,  by  his  anfwers  to  the  interrogato- 
ries, did  not  purge  the  contempt,  the  Judges  a£led  in  an  arbi- 
trary, cruel,  and  oppr?:j[Iive  mannel*,  in  which  they' were  not  war- 
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fftBted  hy  the  conftitation  and  known  lawt  of  PennfyWtnta, 
and  have  therefore  l>een  guilty  of  a  high  mifdemeanor. 

We  (hall  prove  to  you,  fir,  that  every  charge  in  the  article 
•f  impeachmenti  is  fubHantially  true*  and  that  the  Judges  of 
the  Supreme  Court,  now  at  your  bar,  are  ju(II|r  chargeable  with 
the  offtiDces,  of  wbkh  they  now  iland  impeached  : 

%•  Becaufe  the  publication  did  not  rtfit€t  upon  the  Judges, 
cither  in  their  judicial  capacity,  or  perlonal  chara&ers* 

3.  Becaufe  there  was  no  dired  allsifion,  in  the  pa|>cr  called  a 
libelyto  anyi:aure  pending  before  the  Court« 

3.  Becaufe,  as  appears  from  the  record,  Thomas  Paifmore 
was  warranted  in  the  concluHon,  that  the  fuit,  between  him  and 
Pettit  and  Bayard,  was  th^n  ended  ;  judgment  having  been  en* 
teredf  and  execution  iifued. 

4*  Becaufe  the  judgment  vras  not  fet  afide,  until  after  the 
term  of  bis  imprifonment  had  expired,  and  after  his  applicatioR 
to  the  LegiQature  for  the  impeachment  of  the  Judges. 

5*  Becaufe  the  Court  were  fatisfied  with  the  anfwers  of 
Thomas  Paffmore,  to  the  interrogatories,  fo  far  as  refpedcdthi^ 
allcdged  contempt  againfttbemfelves* 

6.  Becaufe  the  puni(hment  was  inflifted,  not  becaufe  Mr« 
PalTtnore  had  committed  a  contempt  of  Gouri  ;  but  becaufe  ho 
lyould  not  apologize,  or  make  atonement  to  Mr*  Andrew  Bay- 
ar-d,  as  the  Court  had  direAed* 

Such  proceedings,  fir,  are  unknown  in  the  annals  of  jurifpru<r 
dcnce«  and  appear  better  adapted  to  other  forms  of  government 
than  to  ours  ;  for  here  the  liberty  of  the  individual,  however 
Lumble  he  is  in  fociety»  is  as  facred  as  the  mod  exalted  and 
moft  opulent*  Thefe  proceedings^  fir,  are  totally  unjuAifiable, 
and  are  not  warranted  by  the  conftitution  and  known  laws  of 
the  land* 

I  rejoice,  Mr*  SpeaVer,  that  this  queflion  is  to  be  decided^ 
at  a  time  when  party  fpirit,  that  fell  deftroyer  of  the  peace  of 
fociety^is  fcarcely  perceptible*  That  this  cannot  be  confider- 
cd,  as  a  political  difpute  ;  that  the  parties  were  not  hoftile  to 
each  other,  on  the  fcore  of  politicf«  My  wifli  is,  and  I  am  au« 
thoriied  to  fay  that  it  is  the  wiOi  of  the  Houfe  of  Reprefenta- 
tives,  of  the  coonfcl  who  has  honored  us  with  his  profeflional 
aid  on  this  occafion,  and  of  the  people  generally,  that  this  trial 
may  l>t  coodufited  wi^h  impartiality,  unrufled  by  paffion  or 


frejadicey  and  yatt  will  be  governeoi  only  by  a  regard  for  eqaal 
and  impartial  juQice.  We  are  perfuaded^  gentlemen,  that  you 
come  to  this  trial  with  unbiased  mind«|  at  pure  as  the  white 
mantle  that  now  cnlhrouds  our^elds,  unfnUted  by  the  touch  of 
man* 

I  aik  pardon  for  confuming  time,  which  might  be  more  ufe- 
fully  filKd  up  by  the  gentleman  who  is  to  condud^  the  profecu- 
tion  of  this  article  of  impeachment*  For  myf^lf,  and  for  the 
managers  of  this  impeachment,  1  tbank  you  for  the  kind  &  patient 
attention  you  have  been  pleafed  to  pay  to  my  obfervations.  At* 
tendjgentlemeni  to  this  important  caufe.  Nay,I  am  fure  you  will 
.attend  to  it,  undrr  the  folemn  impreffions  of  your  facred  oaths, 
and  under  the  mod  impreilive  confideratJons  of  the  vaft  import- 
ance of  your  decifion.  With  this  view,  1  red  confident  that 
the  refult  of  your  deliberations,  will  meet  the  approbation  of 
your  conftitueuts. 

Mr*  RoDNET.— Mr.  Spsaker,  and  gentlemen  of  this  honora- 
ble Court,  you  have  heard  the  (lateme nt  that  has  been  made 
by  one  of  the  managers.  In  order  to  lay  before  you  the  prin- 
ciples of  the  article  of  impeachment  againd  Edward  Shippeut 
Jafper  Yeates,  and  Thomas  Smith,  Efquires,  I  fhair  exhibit  in 
the  firfl  place,  the  record  of  the  Supreme  Court,  or  at  lead  fo 
far  as  I  think  it  will  bear  on  the  prefent  cafe,  relative  to  tlitt 
atAion  between  Petcit  and  Bayard,  an^ Thomas  PaiTmore  : 

Pleas  Before  the  Honorable  Edward  Sbippen^  lEs^uire^  Doel^r 
of  LawSf  Chief  Justice,  and  bis  associate  Justices^  of  the 
Saprente-  Court  of  the  Commonvealtb  of  Pennsylvania^  of  the 
term  of  September^  in  tbe  year  of  our  Lord»  MDCCCII. 

We,  the  underwriters  on  the  body^  tackle,  Scc«  of  brig  Mi- 
nerva, Jonathan  Lambert,  mader,  infured  by  Thomas  Faff- 
more,  in  the  office  of  Shoemaker  and  Berrett,  by  a  policy  dat« 
ed  September  3Gth,  1801>  hereby  agree  to  abide  by  the  award 
to  be  given  by  Mathew  Pearce  and  Hugh  Henry*  in  an  action 
wherein  the  faid  Thomas  PaiTmore  is  plaintiff,  and  Andrew 
Pettit  and  Andrew  Bayard  are  defendants,  and  authorize  and 
empower  Jarcd  Ingerfoll  or  any  other  attorney  of  the  Supreme 
Court,  to  confefs  judgment  againd  us  for  any  fiim  in  propor- 
tioa>  to  our  fcveral  fubfcriptions,  that  may  be  awarded  againd 
the  faid  Pettit  and  Bayard  ;  and  J,  Thomas  PaiTmore,  do  alfo 
agree,  that  the  award  of  the  laid  referees,  fiiall  be  valid  againd 
me,  and  authorize  Jared  Ingerfoll,  or  any  other  attorney,  to 
confefs  judgn&ent  againd  me,  in  any  a£lion  or  adiions  that  I 
may  bring  againd  any  or  all  the  underwriters  who  !haU  litgn 
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tills  tigrecmtnu     In  witness  whereof^  the  faid  parties  have  hefe'^ 
iinto  fet  their  hands^  this  twelfth  day  of  July,   1803.  ^ 

THOMAS  PASSMORE, 
FETTIT  ^  BAYARD, 
WILLIAM  CRAMOND, 

FOR  PHILIPS  CRAMOSD  ilf  COm 

JAMES  LYLE, 
NICKLIN  ksf  GRIFFITH. 

Thomas  Passmore\ 
Verfus 
Andew  Pettit  \lf  Andrew  Edya 
trading  under  the  firm  of  Petttt 
and  Bayard* 

Ic  is  mutually  agreed  between  plaintifT  and  defendants  inr 
this  a6lion,  thai  all  matters  in  variance  between  them,  fiiall 
be  referred  to  Hugh  Henry  and  Mathew  Pearce^  who,  if  ihey 
cannot  agree,  are  to  make  choice  of  a  third  perfon  as  an  um- 
pire, who  are  to  hear  and  determine  upon  the  merits  of  the  dif- 
pute,  "and  the  report  of  any  two  of  whom  after  a  full  and  fair 
invefligation  is  to  be  made  into  the  prothonotary's  office— up- 
on which  judgment  is  to  be  entered.  Rule,  if  either  party  re^ 
fiifes  or  negle6\s  to  appear  on  one  day's  notice  the  referees  may 
proceed  exparte. 

Let  thi«?  action  be  made,  and  the  rule  made  conformably  to  the  agrees 
meat  on  the  other  side. 

S.  LEVY,  Atty.  p.  plaintiff. 

13^-6  July,  1802. 
Edwa&d  Burb,  Esq. 

I,  Edward  Bard,  prothonotary  of  the  Supreme  Court  aforc- 
faid,  hereby  certify,  that  the  above  agreement  and  order  of 
Mr.  Sampfon  Levy,  as  to  the  form  of  entering  the  fame  on  re- 
cord, were  filed  in  my  ofiice,  on  the  thirteenth  day  of  July, 
eighteen  hundred  and  two.  In  purfuance  whereof,  the  foHoi^* 
ing  entry  was  made  on^he  record  of  the  faid  Court. 

Thomas  Passmorcy  "1 

Verfus  I  In  the  Supreme  Court  of 

Andrew  Pettit  Isf  Andrew  Bayard^  >     Pennfylvania,  of  Sept» 
trading  under  the  firm  of  Pettit  I      teiim,   1802. 
b*  Bayard.  J 

*  Amicable  a6\iQn  entered  by   agreement  filed    1 3th   July^ 
*  180^,  and  by  the  fame  agree  men  t>  all  mattjsrs  in  variance  be- 


1 


^  tween  the  parties  Jire  referred  to  Htigh  Henry  and  Matthew 

*  Pearce,  who,  if  tfeey  canrtot  agree,  are  to  make  choice  of  a 
^  third  perfon  as  aii  umpire,  who  are  to  hear  and  determine  upon 

*  thie  merits  of  the  difpute,  and  the  report  of  any  two  of  them 
^  after  a  full  az\d  fair  invedigation  to  be  made  into  the  protho- 

*  notary's  office,  and  Judgment;  entered  thereon.     £«parte  rulci 

*  on  one  day's  notice,' 

I  further  certify,  that  on  the  fixth  Augu(l»  eightecrt  hundred 
an4  two,  a  rrportin  faid  Si&lon^  was  £Ied  in  my  office,  in  the 
following  terms,  viz;— 

*  We,  the  fuhfcnbers,  (William  Haflctt,  being  appdinted  by 

*  Meffrs*  Henry  and  Pearce)  after  a  full  and  fair  inveiligation 
'of  t^e  fubjedt^do  award  for  the  plaintiff  in  the  above  cafej 
^four-hundred  and  ninety  doUars  with  int'dred*' 

HUGH  HENRY. 
WXlLIuMft  HASLET. 

And,  that  on  the  fame  fi^th  day  of  Augu^j  eighteen  hundred 
sitid  two^  the  following  entry  was  made  on  the  record  of  faid 
Court—    '  ,  •        4 

'i&ih  Auguft,  1S02,  judgment  on  report  fee  reg/  and  thit 
on  the  eighteenth  Auguil,  eigjitcen.  hundred" and  two,  a  paper 
whereof  the  following  is  a  true  copy,  was  filed  in  my  office. 

'-■''.'•'' 
T*boma$  Passmari^    '  *\    Supreme  Court  df  Penn* 

Verfus  ^  V  f^^lvania.  . 

Andrew^  Pettii  55*  Andrew  Bcyar^d,  j     Amicable  a£^ion)  cafe. 

By  -tfirtuc  of  a  i^arranl;  of  attorney  filed  in  the  ofiicc  of 
Edward  Burd,  Efi^uire,  j^othoaotary,  ligned  by  the  defeDdants> 
1  dp  Itereby  confefp  judgmehtragainft,thefiii  for  the  fum  of  four 
hundred  and  ninety  dolla^rs^  the  fqm  awarded  by  the  feferiees. 

Sampson  lj;vy. 

IStb  August;  \Bd%M  ^  l 

-    .  ^  ^  "  V  . 

'  "■»._'  .  - 

*"  '  ■ 

And  that,  ti>^eupoh,  the  following  entry  Was  made  on  the 
records  of  the  Dtid  ©ourt  r  >   ,  '\     ' 


*-l8th  Augnfti  1802,  Mtr- S.:  Levy;  by  ifirtuc  of  a  warrant 
>f  attorney,  contained^ 
•  ionfefs  judgment   for 


*  of  attorney,  containe^^  iafaid  agree ment,  to  enter  thca&ion, 

^r  tjie  funr  awarded  by  the  refcrcci.'---' 


H 


t  **  J 

I  fiirther  Certify,  that  thereupon  on  the  nineteenth  day  of  Au^^ 
Anno'  Domini,  ei'ghtectn^  hundred  and  twO)  a  writ  of  Fieri; 
Facias  ifTued^  to  the  iheriff  of  Philadelphia  county  diredl^d,  to 
which  no  returix  has  been  made  ;  and,  that  On  the  fourth  day 
of  September*  eighteen  hundred  and  two,  .  exceptions  tb  faid 
report,  with  an  af&davit  thereto  fubfcribed,  were  £led  in  my 
office  in  the  following  termsi  v»:-» 


.} 


nomas  Paismorey 
verfus  ' 

Andrew  Ptttit  Uf  Andrew  Bayard, 

Sxeeptions  to  the  report  of, referees  m  the  above  cafe— «. 

First.  VoTf  that  the  faid  referees  had  a  meeting  on  the  fub^ 
jei6t  of  the  reference  with  the  plaintiiTi  when  the  defendants 
were  not  prefent  nor  notified  ;  but  one  of  the  defendants  go- 
ing into  a  room,  to  find  a  friend^  difcovered  the  plaintifif  engag-^ 
cd  in  {hewing  his  papers  to  the  referees* 

Secondly*  "For,  that  the  plaintiff  communicated  to  the  re- 
ferees, his  affidavit,  of  what  another  perfon  told  him,  refpeding 
the  obje£^  of  the  reference,  in  the  abfence.of  the  defendants, 
and  without  the  fame  having  been  communicated  to  them^  or 
cither  of  them,  by  the  plaintiff* 

Thirdly.  Por,  that  the  referees  have  allowed  a  claim  for  a 
total  lo£is  on  an  infurance  upon-  a  fhipi  although  the  plaintiff 
did  not  produce  the  account  of  the  expences  incurred  for  re- 
pairs«^and  the  defendants^  or  one  of  tfaemy  defired  the  referees 
not  to  coma  to  a  concludon  in  the  buliners)  unti}  fuch  ac^ 
counts  were  produced  by  the  plaintiff* 

Fourthly.  For,  that  the  referees  taL.ve.  d«ttded/m  favor  of  the 
plaintiff,,  when  they,  ought  to  have  dedided  in  favor  of  the  de-r 
IS^ndants.      .  \ 

J*  ING£RSOLL»  for  defendants. 

Phitadelphid,  September  3</,  180^, 

Andrew  Bayard,  one  of  the  defendants,  being  duly  fworn^ 
declares  and  fays^  that  the  fads  contained  in  the  above  affi^a- 
vity  are  irue,  tathe  heft  of  his  kfiow ledge  and  belief. 


ANDREW  BAYARD. 


Before  we,  ', 

OBK  iNSKSfiFi  Alderman* 


And  that  at  a  Sopreme  Coat,  held  at  Pbilade)pliii$,  .the  6th 
liay  of  September,  1802,  before  the  honorable  Edward  Shippen^ 
podor  of  Law^,  Chief  Jufticet  and  his  aiTociates,  Juftices  of 
the  faid  Court,  on  motion  of  Mr.  M'Kean,  and  by  content  of 
Mr.  Levy,  the  execution  aforefaid  was  fet  afide,  and  on  mo* 
tion  of  Mr.  Levy,  a  rule  was  .obtained  and  entered  for  taking 
depoHtions  in  faid  caufe,  in  twenty-four  hours  notice,  and  the 
hearing  of  the  argument  was  poflponed  till  the  enfuing  term»«<«i 
That  on  the  37th  of  October,  1802,  a  paper  in  theifaid  caufei 
whereof  the  following  is  a  true  copy,  was  filed  in  my  office* 

Ievt  SvLeyt,    nomas  Passmore,-)  la  the  Supreme  Coart^ 

264.  vcrfus  f      amicabk  a£tion  cafe* 

M*Kean.  Andrevf  Pettit  t^T     To  Sept.  1302.  Aug* 

Andrew  Bajar 4*     J      6,  1802  »  judgment* 

I  do  hereby  acknowledge  and  declare,  that  the  abore  a6\ion 
is  for  the  ufe  of  John  Travis,  of  the  city  of  Philadelphia,  mer* 
chantf 

THOMAS  PASSMORE* 

Pbiladelphia^  October  26,1802*' 
(Witness)  James  Gibsoit* 

And  that  on  the  l€th  day  Qf  November,  1 802,  th^  drpoficios 
of  Edward  V*  Miller  was  filed,  whereof  the  following  is  a  true 
copy* 

Thomas  Passmore*  1  t    -.i.    e    \       r»      ^    * 

Ygj.£.jjg        '  I  *"  "^  $uprcmc  Court  of 

Atidrtw  Penh  er  AMrtv,  Bayard.  J      ^<^nn^yl^^°«- 

Edward  V.  Mill^U')  being  folemnly  fworn,  doth  depofe  and 
{^Yi  that  he  hath  been  clerk  to  MelTrs.  Pettit  and  Bayardj  the 
defendahts,  fince  the  monch  of  July,  in  the  year  1801,  and  it 
i\ill  eniployedby  them  in  that  capacity  ;  that,  the  deponent  liaa 
been  the  only  clerk  in  the  counting-houfe  of  the  faid  defend- 
ants, fince  the  month  of  December  la fl—->t hat  he  can  fay»  lipoa 
his  oath*  that  he  is  careful  of,  and  attentive  to  the  bufinefs  of 

ikis  faid  employers,  generally  ;  that  he  cannot  fay,  whether  any 
etter  from  the  plaintiff  to  faid  defendants  was  delivered  to  himi 
at  the  counting-houfe  of  the  latter,  in  the  codrfe  of  lad  fum<« 
met,  but  doth  pofitively  declare,  that  he  uniformly  and  ileadily, 
places,  all  letters  put  into  bis  hands^for  the  defendants  at  their 
count ing-houfe,  in  one  certain  place— ^that  is,  on  a  dcfk  19  the 
faid  counting-houfe,  at  which  the  defendants  write,  and  if  any 
letter  from  the  plaintiff  to  the  faid  Pettit  and  Bayard^  was  left 
liritU  him  US*  fummer^  at  faid  counting-houfei  he  is  confident 


'. 
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be, mud  have  placed  it  for  t)ieir  inCpedlioq,  in  the  nfual  placa. 
fttd  furthefj  faith  not. 

EDWARD  V.  MILLER. 

Sworn  this  16th  November,  1802,  before  me, 
£]»VAS9  Shjppex, 

« 

I  further  certify,  that  tlie  exceptions  to  the  faid  report,  were 
fet  down  for  arg;ument  at  December  teriti,  eighteen  hundred 
and  two,  biit  that  the  argument  thereof,  was  deferred  till' 
"March  term  Allowing,  and  that  the  foregoing  Contains  a  triie 
ftatement  au'i  copies  of  all  the  proceedings  and  papers  in  the 
aftion  aforefiid,  nip  to,  and  including  the  twenty-eighth  De- 
cember, eighteen  hundred  and  two,,  and  that-— 

I  will  now,  fir,  proceed  to  read  another  record,  which  al- 
ludes particularly  to  another  fuit,  in  a  criminal  cafe. 

I,  Edward  Burd,  Prolhonotary  of  the  Supreme  Court  of  the 
Aatc  af  Pennfylvania,  hereby  certify,  that  at  a  Supreme  Court 
held  at  Philadelphia^  for  the  fiid  ftatc,  the  eighteenth  day  of 
September,  eighteen  hundred  and  two, -before  the  honorable 
Edward  Shippen,  and  his  afTociates,  Judices  of  the  faid  Court, 
affidavits  were  filed,,  whereof  the  following  are  true  copies  :— 

*  The  subscriber  publicly  declares,  that  Pettit  and  Bayard,  of  this  city 
<  merchants,  and  quibbling  underwriters,  has  basely  kept  front  "the  svbscVi- 

*  ber,  for  nine  months,  about  fiv6  hundred  dollars,  and  that  Andrew  Bayard» 
« the  partner  of  Andrew  Pettit,  did,  on  the  third  or  fourA  instant,  go  wjfore 
«  John  Inskeep,  Esq.  alderman,  and  swore  to  that  which  was  not  true,  by 

*  which  the  said  Pettit  and  Bayard  arfe  enabled  to  keep  the  subscriber  out  of 

*  his  money  for  about  three  months  longer ;  and  the  said  Bayard  *ias  mean-, 
"  *  ly  attempted  to  prevent  others  from  paying;  the  sijbscnber  about  two  thou- 

*  sand  tive  hundred  dollars — but  in  this  mean  dirty  action,  he  was  disappoint- 

*  cd  m :  1  therefore,  do  publicly  declare,  Andrew, Bayard,  a  licr,  a  raschal, 

*  and  a  coward  \  and  I  do  ofter  two  and  a  half  per  cent,  to  any  good  per- 
■  son  orpfcrsons,  to  insure  the  solvency jcf  Pettit  and  Bayard,  for  four  xiiontha 

*  from  this  date.  *  ' 


•THOMAS  FASSMORE. 


*  Pbiladelpbia,  September  Stb,  1802/. 

Thomas  Passmo^^y 

Verfus  r       u      .  t  «>.« 

^    f         n  ...  t«0  A  J         D        \i  \       ber  term,  1802, 
Andrew  Pettit  ^  Andrew  S^avard,  J  '        . 


Y^j.^yg  \   Supreme  Gourt^  Sep^em- 


James  Kitchen,  of  the  ^ity  of  Philadephia,  innkeeper,  being 
duly  fwoni,'  declares,  and  fays,  that,  on  Wednefday,  the  eightk 
day  of  September,  inftant,  he  faw  Thomas  Paffmore,  of  the 
city  of  Philad<-lphia,  whofc  name  is  fubfcribed  tothc  writing 
on  the  other  fide,  pUce,  and  affii  this  paper  to  a  board  m  the 
exchange  room,  in  the  city  tavern,   and  that  the  faid  Thooiai 


I  » 

Pzffmortj  in  the  pr^fcnce  of  the  deponent^  attached' the  fame 
by  wafers  to  the  board  in  the  faid  room}  in  manner^  a^  advettife* 
ments  are  ufually  polled  up. 

^  J  AS.  KITCHEN. 

Taken  before  me»  this  17th  day  of  Sept.  1802t 
John  Iksk&ep,  Alderman. 


,] 


Tiomas  Passmore^ 

Vcrfus 

Andrew  Pet  tit  ^  Andrew  Bayard. 

Andrew  Bayard|  of  the  city  ef  Philadelphia,  merchant,  being 
duly  fworn,  depofeth  and  faith,  that  the  annexed  paper*  fub- 
fcribed  with  the  name  of  Thomas  Paffmore,  is  in  the  proper 
hand  writing  of  Thomas  Paffraore,  of  the  citj*  of  Philadelphia  ; 
that  the  contents  of  the  faid  paper  relate,  as  this  deponent  ve- 
rily believes  to  a  fuit  depending  in  this  honorable  Court,  where- 
in the  faid  Thomas  Paffmore  is  plaintiff,  and  Andrew  Pettit  and 
tlus  deponent  are  defendants  ;  and  this  deponent  further  faith| 
that  the  affidavit  taken  before  John  Infkeep,  £iq«  alderman,  in 
order  to  fubftantiate  the  exceptions  to.  the  report  in  the  faid 
fuity  is  the  oath'  taken  by  this  deponent,  to  which  the  faid  paper 
refers  ;  ^nd  this  deponent  further  faith,  that  he  has  no  fuit, 
controverfy,  or  difputc  with  the  faid  Thomas  Paffmore,  other 
^han  what  arlfes  from  the  faid  fuit  depending  \n  this  Court. 

ANDREW  BAYARD. 

l^wom  in  open  Court,  this  17th  Sept,  1802. 

•  #  -  ■ 

,  Edward  Busd,  Trot. 

"That,  thereupon,  on  motion  of  Mr.  Dallas,  a  rule  was  gran- 
ted by  the  court  aforefaid»  that  Thomas  Paffmore  fliould  fliew 
caufe  on  the  firft  day  of  December  term,  then  next  following, 
why  an  attachment  (hould  not  iffiie  again^ft  him  for  a  contempt; 
that  afterwards  at  a  Supreme  Court,  held  at  Philadelphia  bclore 
the  faid  juftices,  on  the  eightlr  day  of  December,  eighteen  hun- 
dred and  two,  after  argument  of  couhfel,  an  attachment  was 
awarded  againft  the  faid  Thomas  Paffmore,  that  thereupon  the 
faid  Thomas  Paffmore,  with  Hugh  Henry,  \t  his  furety,  enter- 
ed into  a  recognizance,  before  the  faid.  Court,  whereof  the 
following  is  a  true  copy  <^ 

4 

Thomas  Passmore^  tent.  refpublica,in  300  dollars.^    on  condi- 
Hugh  Henry y  tent,  refpublica,  in  300  dollars.  >        tion, 

That  if  Thomas  Paffmore,  Dull  perfoftally  be.  and  appear 
from  day  to  day,  during  the  continuance  of  this  Court,  to  anfwer 
fuch  interrogatories  as  (hall  be  exhibited  agaVnA  him  ;  and  alfo 
to  abide  the  judgment  of  the  Court  in  the  charge  exhibited 
againll  bim^  this  recogniaance  to  be  voidybihervrife  bf  forcci  &c» 
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That  during  faid  December  term,  to  Vfit^  on  the  thirteenth 
4ay  of  December,  in  the  year  laA  aforefaid,  interrogatorieif 
vrere  filed^  ivhereof  the  fbllowing  is  a  true  copy  :^~ 

These  interrogatories^  and  the  answers  thereto^  will  be  found 
fn pages  15»  16,  17,  18j  and  I9^^a/ this  hook» 

And  that  at  the  fame  Court,  belcl  on  the  fame  day,.  Mr*  Levy 
argued  in  behalf  of  the  faid  Thopias  PaiTmore,  Mr.  Dallas  arr 
gued  in  behalf  of  the  commonwealth,  and  that  afterwards,  to 
wit,  at  a 'Supreme  Court  held  at  Philadelphia,  on  the  twenty- 
eighth  day  of  Dece^nber,  eighteen  hundred  and  two^  before  all 
the  juilice9  of  the  faid  Court,  it  was  adjudged,  that  the  faid 
Thomas  PaCTmore  ihould  be  committed  to. the  cuAody  of  the 
iheriS'  of  Philadelphia  county,  in  the  debtor's  apartment  of 
^be  common  jail  of  faid  county,  for  the  fpace  of  thirty  dayt^ 
and  pay  a  fine  of  fifty  dotUrs  to  the  comntonwealth,  and  ii^  the 
mean  time  that  he  (hould  be  committed,  &c.  ' 

Ih  l«riT»liss  witERi^oF,  I,  tb^ faid  £dwa)i!  Btivd,  ha»t 
rs    I  \     ^^i"^""^^  ^^^  ^y  hand,  and  affixed  the  feal  of  faid  Su^ 
*    ^^  /    preroe  Gottrt,.  at  Philadelphia,  this  twenty-fecond  day 
of  Deceiiiber,  iu  the  year  of  our  Lord  MDGCClIL 

EDWARD  BURD,  Prot, 

I  believe,  wiih  fubihifliotl  to'  the'  Court,  that  this  Is  the  only 
record  teftimony  that  we.Aiail  offer  ac  this  time,  and  having 
fpoken  to  the  gentlemen  of  the  counfel,  concerned  for  the  re* 
fpondents,  it  appears  they  are  not  quite  prepared  for  proceeding 
with  the  tf  Himouy,  and  as  it  would  be' equally  conveni^t  for  \i\ 
to*-.  .... 

Mr*  Dallas*  No,  fir^-^we  do  not  wiili  any  delay  on  our 
account*  ,  ^ 

Mr.  RoDKtT.  It  feems  then^  that  I  have  miflaken  the  gen? 
tlcmtn.  Wc  ihaU  proceed  to  exaspine  the  witnefTes,  on  the 
liharges  read  in  the  article  of  impeachment •  The  Oourt  will 
plea^  to  have  Thomas  Paffmore  calkd. 

The  oath  was  adminlftered  by  Mr,  l^ryaur  ^^  clerk,  to  Tho- 
mas Passmore. 

He  was  re^lieAed  by  Mr^  Rodn£y,  the  counfel  for  the  pro- 
fecution,  to  ftate  to  the  Court,  all  that  he  redolJe£led,  relative 
ta  the  action  between  himftlf,  and  Pettit.  and  Bayard,  fom^ 
time  between  <(  the  ^^th  of  JSeptember,  and  December  ld02«" 

1 

Mr*  PAdTsMORE^s  te^bimony  was  as  foHows  :-^ 
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1  received  a  notice,  informing  mc  thit  a  motion  had  beeri 
fiiadc  at  the  Septethbcr  term,  for  a  rule  to  be  granted  to  flicw 
caufe  on  the  firft  day  of  ijie  December  term  following,  why  an 
attachment  Ihould  not  iffue  againft  me,  for  a  contempt  of  Court. 
1  accordingly  attended  :  After  being  in  Court  fomc  time,  Mr.' 
Shjppen  a(ke4,  if  Thomas  Paffmorc  was  in  Court.  My  counfel 
Called  me  up  to.the  bar.  When  I  had  coroc  there,  1  was  thus, 
addreffed  by  the  Chief  Jufticc  :  Sir,  you  have  been  guilty  of  an 
enormous  libel  againft  the  cbarafters  of  two  gentlemen,  Mtifrs* 
Pettit  and.  Bayard,  which  requires  great  atonement,  and  faid, 
that  the  Court  hoped  you  would  prepare  yourfelf  to  make 
tho(e  gentlemen  a  handfottf^e  apology.  After  this  declarattoni 
I  turned  to  my  counfel,  and  told  him,  I  thought  it  cruel  I  fhoold 
i:te  condemned  in  open  Courts  without  being  fird  informed  of 
what  I  had  been  guilty.  M)r  counfel  then  rofe  and  faid,  he 
hoped  that  the  Court  would  proceed  in  their  ufual  way,  or 
words  to  that  cffc^,  by  filing  interrogatories,  that  we  might 
know  wh^t  the  charges  were  againft  me.  This  mode  ^^as  ob* 
jeftedto  by  Mr.  Dallas^  and,  I  thlnk^  Mr.  J.  B.  M^Kean,  fay-^ 
ing  it  was  only  necelTary  that  I  (hauld  be  a  iked  If  I  was  the  au- 
thor of  the  publication  pnt  up  at  tbe  coffee-hou(^,  and  if  I  ac- 
knowledged that  I  was  the  author)  I  fhould  receive  my  punifliw 
mcnt  at  once,  ^bc  Court  decided  In  favor  of  putting  interro- 
gatories. I  was  then  bound  over  for  my  appearance  from  day 
to  day,  during  the  pleafure  of  the  Court^  in  the  fmn  of  three 
hundred  dolUrs^  myfelf,  and  a  fecurityin  a  like  fum«  I  attend-* 
c4  Qourt j  io  compliance  with'  that  recognizance.  I  was  furnilked 
with  a  copy  of  the  interrogatories,  andfon  the  27th  of  the  fame 
mouthy  I  Sed  ray  anfwers.  There  was  then  a  general  arga- 
ineut  by  MefTrs.  Dallas  and  Levy,  DurlDg  the  argutn.ent  of 
Boy  counfel,  he  was  frequently  intcr^nipted  by  th^  Qoort.  He 
then  faid,  that  he  would  fay  no  more,  and  fat  down,  appeared 
touch  hurt.  1  think  nothing  more  took  place  this  day.  Af- 
ter the  Court  bad  adjourned,  and  after  dinner,  Mr.  Levy  aiked 
me  to  take  ^  walk  down  to  the  ]ow«r  pan  of  the  city  with  bin. 
I  reminded  him,  of  his  interruption  by  the  Court.  He>  faid  the' 
Court  had  fhewed  a  good  deal  of  anger  on  the  fubjefi.  I  at- 
tended Court  the  next  day,  (the  38th.)  After  I  had  been  there 
fome  time,  the  Chief  Judice  aiked  if  bny  thing  had  been,  done  ? 
I  think  Mr.  D&llas'anfwered  *  no.'  I  nnder flood  this  queftion 
related  to  the  apology  to  be  made.'  .  The  Chief  Judice  then  cal- 
led me  up  to  the  bar,  and  thus  addrefTedme  :  *'  You.  have  been 
ol^ftuiate— the  Court  were  in  hopes  that  you  would  have  made 
the  apology  required."  That  "the  Court  had  delayed  the  ba* 
finefs  foif  that  purpofe,  aud  if  I  had  a  done  it,jt  would  Mye  me* 
liorated,  if  pot  done  away  the  neceiHty  of  paffing  the  prcfcnt 
fentence,  which  they  were  about  to.  do.'*  Thi^  was,  that  I 
ihould'be  cofninitted  to  th^  county  jail|  f6r  the.fpace  of  thirty 
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^ays,  and  pay  a  fine  of  fifty  dollart,  and  pay  the  eofts  of  pfofc-* 
cution.  After  receiving  this  unexpcd^ed  fentcnce,  I  addreffed 
the  Court, and  informed  them  that  they  had  dwelt  much  upon 
my  making  an  apology  to  Pettit  aird  Jia-yard,  iUat  I  bcUevcd 
that  Mri  Bayard  was  the  aggreffbr,  and  I  the  injured  man  j- 
that  I  was  willing  to  make  any  apology  to' t hie  Coart,  as  I  wa$ 
confcious  of  never  intentionally, offending  them.  ^  Judge  Yeates 
then  obferVed,'  that  ••  my  fentence  had  be^en  paffed  on  fne'/  and 
that  they' wanted  to  hear  nothing  funhcr  from  me"' — ^Judge  . 
Smith  then  faid  *<.no-^it  would  be  only  adding  infUlt  to  iuju^ 
ry."  Mr.  Levy  thert  applied  to  the  ConVt  lor  permrffion,  for 
me  going  home  .to  fee  my  family,  I  think  he  fiiid  he  Would,  be 
rcfponfible  for  the  prifooeri  if  the  Court  complied  with.  his.  re- 
queft.  The  Court  coropliedj  after  making  fame  obfervac4on$, 
as  to  wliat  would  be  the  tendency  in  cafe  I  did  not  returp.  1 
then  went  home,  with  the  rinexpefted  and  unpl'ekfant  news  to 
my  family,  who,  were  already  fufficiently  diftreffed  oy  the  death 
of  a  child,  one  or  two  days  before*.  I  then  went  to  the  j^rifony 
where  I  continued  for  30  days,,  paid  the  fine  of  5Qi  dollai:s,  Jlnd 
paid  thecofts  of  profecation.     1  was  then  fct  at  liberty.  - 

^  '  CROSS   EXAMlNtn* 

Mn*  l)allas,  I  wifh  Mr.  P^ffmore  to  ftate  to  the  Court, 
who  ligned  the  agreement  for  aa  arbitration  ;  whether  it  waa 
figned  by  only  four  of  the  parties,  or  ty  all  ? 

Mr%  PasvnortM  There  were  two^micable  a^ltons*   - 

D*  1  meaa  the  agreement  drawn  up  by  Mr.  Sampfon 'Levy  t 

.p.  They  were  both  drawn  -up,  Mr*  Sampfon  Levy. 

D,  The' witnefs^  appears , not  to  luiderftand  me— XparttculaDly^^ 
mesK)  the  firft  Amicable  a^toil  ?  ;  -  ^  ^  . 

P%  The  firft  agreement  was  figned  by  sdl  the  underwriterfl 
andmyfelf.  .    :.     ^    .  ' 

23,  I  wilh  him  to  Rate  whethej  there  was  not  a  fubfeqqent 
agreement  f    . 

P.  Tfeere  was; 

JO.  I  wiOi  the  witnefii  to  ftatei  whether  it  wat  figned  b^  all 
the  parties  ?      '  ,  :      ^  .^  ~-^' 

P.  It  was  not.  .  ^ 

D.  Was  it  figned  ;by  Pfittit:  and  Bayard  ? 

P.  It  was  not. 

/>•  I  wiih  to  know  w^en  the  a£tion  Vas  entered  on  the  firll 
tj^Tccment  ? 

p.  To'the  befl  pf  jny  recolle^io^)  the  firft  wa«  entered  dii 
the  l::xi3  or  \3thof  July  5  the  fecond,  oU  the  irthoV  ISlht 


i  can  Rate,  \f  the  Coi^rt  think  it  nccelTaryi  thf  rf  afona  for  tti* 
tering  into  the  fecond  siffrcesnent^ 

2)«  Waa  there  any  material  difference  between  the  firfl  an  j 
(econd  agrecroent*   If  there  yraS)  what  was  that  difference  I 

P,  Yes,  there  was  a  diSerf  fipe,  Ope  w^is  drawn  an4  pgned 
by  the  different  undcrwrrters,  whp  agreed  to  abide  by  $he  de* 
cirionof  the  arbitrators,  that  fhould  be  giTen  in  the  amicable 
a£\ion  between  Pettit  and  Bayardy  and  myfelf.  In  that  there 
was  no  fpecial  provifion  for  the  appointqaent  of  jko  iiippife*  The 
fecond'  authorised  the  appointn^ent  of  an  umpircv 

JDV  I  wifh  the  witnefs  Co  be  t&ed,  whether  %he  frcond  t« 
greement  was  evof  prelentcd  tu  MeiFrs.  Pettit  and  Bayard  for 
(jgnatare  7 

P.  No  ;   it  was  not  intended  to  be« 

D.  I  am  to  linderftand  from  this  anfwer  that  !t  was  never 
prefented  to  Meffr/ii  Pettit  and  Bafyard  for  HgDature,  I  yfiVli 
t<le  witnefs  to  (late  whether  i^  uraf  c?er  figned  fubfeq^uently  by 
Mcffrs.  Pettit  and  Bayard  ? 

P.  Ko  ;'  it  was  n«rt.  When  I  wrnf  with  the  iSfft  agreement 
to  have  it  entered  in  the  protbonocary's  office»  it  was  objeded 
to,  becaufe  it  had  not  the  ftttdrtfey'f  fignatnre*  Mr.  Levy 
wrote  a  form  of  a,  rule  of  Court,  and  menttoned^  that  the  rule 
authorized  xhe  referee^  in  cafe  6f  difagreementy  to  choofe  an 
umpire*  I^e.  a^ifed  me  to  take  out  a  new  rule^  fo  as  to  in-^ 
elude  all  the  underwriters,  except  Pettit  and  Bayard|  as  they 
were  already  included  in  the  firft. 

D.  Was  the  tnflru'ntent  given  by  Mr.  Levy  to  be  f  ntere^  I 

P.  No,  fir. 

JP.  Wm  tbe  original  agfpement  ever  (hewh  to  (£e  referees  ! 

P.  I  don't  knbw  that  it  was* 

JD.  I  mtb  the  witimra  tf>  be  a^ed  whether  it  !^as  ever  (hewii 
ttif  Pettit  and  Bayani,  by  Mr.  S«  Levy,  Qr  any  other  perfon  ? 

P.  It  certainly  yas,  as  will  appear  from  the  et  idence  of  Mr. 
^ampfon  Levy« 

Of  Th«  witnefs  will  ftatp,  ivbctber  the  original  agreements 
was  ever.prii^ticed  to  the  .ntf^ree^  ? 

/V  I  rather  thinjk  jt  w;9s  nQt-r-))tit  a  CQpy  of  the  rul6  of  Court 
^om  the  prothonp;a«ry's  offip^  wa%> 

D.  1  wifh  to  Icnow  from  the  witipeft,  if,  on  bis  applic^ition 
to  Mr.  Mofes  Levy  for  an  ««ecu>tion,  he  .was  not  KiAd  by  that 
gentleman,  thatJiU  the  proceedings w^re  oiiU  ani  rfmii 

P.  1  did  not  apply  to  Mr.  'Mofes  Levy  until  after  the  «ze<« 
cution  had  been  tffiied. 
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D»  Did  not  fuch  a  converfation  between  Mr.  Mofea  Levjr 
and  the  witnefs,  in  which  he  declared  the  whole  proce<*din£«. 
tn valid,  take  place  ;  and  at  what  time  did  it  take  place  ? 

Pi  Never  to  my  knowledge  ;  on  the  contrary  he  informed  me 
that  the  exceptions  filed  by  Mr.  Bayard  were  out  of  time,  and 
that  the  judgment  had  become  abfolute. 

D»  I  wi{h  the  witoefs.  to  CLate  co  whom  he  applied  for  an  exe« 
cution  ^ 

P«  To  Iff.  Samplbn  Levy* 

2).  Mr*  PafTmore  has  ftated  that  an  execution  was  taken  out 
before  he  applied  to  Mr»  MoTes  Levy  :  I  wifh'  him  to  (late  who 
UTuedit,  and  who  was  in  the  pcothonotary's  office  when  it  wa« 
iffued? 

P.  Mr.  Burd  and  Mr.  Ripley—- on  recollection,  I  faw  Mr* 
Ripley  the  firft  time,  %nd  Mr.  Burd  and  Mr.   Ripley  afterwards* 

D»  The  witnefs  will  pleafe  toftate  what  Mr.  Ripley  faid  t*. 
him,  refpedting  the  irregularity  of  the  paper  prefented  for  enily 
at  the  office  of  the  pfotbonotary  ? 

F:  He  faid  that  it  watued  th«  name  of  an  attorney  to  confefi 
judgment. 

D.  No  other  reafon  T 

Fi  None  that  I  recoiled* 

D.*  I  with  the  witnefs  to  fay,  whether  he  was  not  inform- 
ed,  that  upon  a  comparifon  of  the  original  agreement  with  the 
rule,  there  was  a  variance  which  would  prove  £atal  to  the  whole 
proceeding  f 

Pi  He  did  not. 

JX  I  wiQl<  the  witnels  to  be  afked  whether,  be  ever  beard  of 
fuch  a  variance ;  and  when  ? 

P.  If  the  Cburt  pleafes,  I  wilt  relate  the  whole  of  the  bu- 
iinefs.  When  I  met  Mr.  Burd  in  his  office,  be  told  me,  that 
it  was  abfolutely  necelTary  for  me  to  get  an  attarnry  to<:ome 
and  confefs  a  judgment  founded  on  the  rule  of  Court,  to  abWe 
by  the  award  ;  and  I  went  and  got  Mr*  Brown,  a  young  ftu^ 
dent  of  Mr.  Sampfon  Levy,  who  came  and  entered  a  con^ffion 
of  judgment  for  me.     There  was  then  no  difficulty* 

D»  May  it  pleafe  the  Court,  the  Witnefs  appears  not  to  uir- 
derlland  me.     I  wiih  him  to  A  ate  particuY'tirly,  whether  he  Had 
any  intimation  from  any  perfon  of  any  variance  between  the 
agreement  and  rule  of  Court,  that  would  dellroy  its  effe^.— «>ir 
he  bad«-*At.what  time^  and  when  t  v  . 

P*  After  the  judgment  on  the  award  of  the  referees  had 
kftcn  cntcreds    I  went  to  Mr*  Burd  to  take  out  an  execution*. 
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Mr.  Hipley  wifhed  me  to  wait  till  the  next  raorniDg,  a:s  he  fsid 
Mr.  Burd  would  then  return  from  the  country,  Where  he  then 
was  with  his  family  ;  and  told  me  that  a  variance  between  the 
.agreement  and  rule  of  Court  had  been  difcovertd  by  young  Mr. 
Bjird,  but  that  Mr.  Bayard,  in  the  prefence  of  young  Mr.  Burd» 
had  faid,  that  MeiTrs.  Pettit  and  Bayard  would  take  no  advan- 
tage of  it. — So  Mr.  Ripley  told  roe. 

2}.  Will  the  witnefs  undertake  to  fay,  that  no  other  reafona 
tjian  thofc  be  has  mentioned,  were  alfigncd  for  objedllng  to  the 
proceedings  of  the  referees  ? 

Pf  I  can  re<;olled  no  other  rcafons  than  thofe  I  have  ftated  ? 

Dm  Did  not  Mr.  Burd  htmfelf  inform  the  witnefs  of  a  vari- 
ance between  the  rule  of  Court  and  the  fecond  agreement? 

F»  Mr.  Burd  did  not  intimate  any  variance  to  roe. 

i).  I  wi(h  the  witnefs  to  fiate,  whether  he  was  not  infonnedv 
by  Mr.  Burd,  that  Mr.  Bayard  would  objed  to  the  award  of 
the  referees,  on  account  of  their  having  proceeded  with  an  um- 
pire ? 

'  Pm.  I  believe  he  did  not  ;  Mr.  Bayard  was  the  firft  to  pro* 
pofe  calling  in  a  third^erfon,  or  umpire. 

D»  I  wifh  the  witnefs  to  be  afked,  whether  he  was  prefent 
in  Court  during  the  time  of  the  argument  that  took  place,  when 
the  execution  was  fet  a(ide  ;  and  at  the  time  of  the  fubfequent 
argument  on  fetting  afide  the  judgment  and  report  of  the  re* 
ferees  ? 

p,  \  was  in  Court  when  both  arguments  took  place  ;  but 
both  were  not  done  at  one  time.  The  motion  for  fetting  alide 
the  execution,  was  made  on  t|ie  1 8th  of  Stptember,  I  think  by 
Mr«  Jofeph  B.  M'Kean.  Mr.  Levy,  without  confoltiag  met 
agreed  to  fet  ,the  execution  aGde.  I  caught  him  by  the  coat, 
and  afked  him  what  he  meant  by  it ;  he  affured  roe  it  did  not 
affect  the  judgment,  though  it  did  the  execution. 

D.  I  wi(h  to  know  if  a  converfation  did  not  take  place  htf 
tween  the  witnefs  and  Mr.  Burd,  after  entering  the  £rfl  agree- 
v^ent  and  befo.re  the  fecqnd  was  entered  ? 

P.  Yes  there  was. 

X).  Qid  not  Mr.  Burd  mention  the  variance  between  the  twct 
agreements  ? 

P.  No ;  never  intimated  any  variance  to  me  between  the. 
agreements. 

D.  The  witnefs  will  (late  te  the  Court,  whether  the  execa-. 
tion  was  not  ftayed  in  the  prothonotary's  office  ;  and  what  Mr« 
Ripley  faid  to  him  at  that  time  ? 


ft.  The  execBtioD  was  delayed  by  Mr;  Barij  but  Nfr«  Rip4 
ffy  fai4  be  flioald  not  objeA  to  i^Tue  an  execution  on  the  judgf 
^ent  £ied  on  %hf^  avafd  of  the  arbUratori. 

i).  I  trifh  tbd  witn^(^  to  Rate  whfctb^r  ft  rnU  i^ax  fiot  eiiter*' 
/B^  into  betfl^^a  hji^  iikid  f ettit  and  Bayait'd  for  taking  de^fi- 

^.  $9  {t  appears  hy  the  record. 

i}p  t  aik  the  withefs  what  ufe  was  int^hded  t6  )i6  triads  o£ 
(h^  copy  of  the  award  and  of  the  dr^er  dra\lifh  tip  in  the  office 
j^jf  Berrett  and  Shoemaker  ?  '      ' 

p.  I  ha<i  iindcrftopd  hy  htf.  jLevy,  thstt  thefe  ^6M  be  a 
Aruggiei  by  Meffrs.  Petttt  and  Bayard,  to  bring  it  into  CoUrt 
^gain ;  and  as  it  was  then  out  of  GoiJirt^  I  was  eager,  to  fecore 
tnyfelf,  ap  Meffrs,  ?^ttit  an4  Bayard  ha4  endeavored  to  prevail 
P9  the  other  underwriters  not  to  pay  me. 

!)•  I  wifh  the  witniefs  to  bb  afked  whether  he  has  at  afty 
time  Hnce,  and  wlien,  afiigne^  his  ihteretl  in  this  claiiii  to  any 
pthj^r  pcrfon  f      '  '        ' 

Jl  Yes;  I  fold  it  to  Young  and  Clementf  on  the  pth  of 
PAobcr  1802,  for  5ob  dblUrs.  '     ''       '' 

P^  Was  the  aiiignment  made  in  writing  } 

P.  Yes, 

Bi  Was  it  entered  oil  the  retbrd  ? 

P.  i  do  not  know  whether  it  was  or  not. 

/).  I  afk  the  witnefs  what  information  be  had,  and  from 
prhom  he  received  it,  that  MefTrs.  Pettit  and  Bayard  had  fti'- 
inulatcd  the  other  qnderwriters  hot  to  pay  him  ? 

P,  J  bad  been  repeatedly  told,  b)^.  Mr.  Lyle,  that  he  Woul4 
ay  me  if  Pettit  and  Bayard  i^ouId-A.and  iome  tiitae  after  he 
ad  paid  me  he  told  ipe  he  had  feen  Mr.  Bayard,  and  that  he 
had  given  hi nl  <<  a  damned  lecture"  (to  tife  his  own  ekpreffion) 
for  doing  fo  ;  there  were  many  otherreafons  ;  when  1  prefent-f 
ed  the  order  to  Mr.  Jacob  Shoemaker,  the  broker  in  thiibiifi- 
nefs,  he  was  K^ot  able  to  pay  me,  and  requeued  an  indulgence 
of  ei^ht  days,  which  I  agreed  tb  ;  .  the  atnoliht  of  ftiy  d^ln'an^ 
was  near  5,000  dollars;  Mr.  Bayard's  (harts  was  only  500 dol- 
lars, and  Mr.  Berrett,  the  partner  of  Mr.  Shoemaker,  at  whofe 
ofHce  the  policy  ha4  been  fubfcribed,  faid  that  Mr.  fiayardha4 
endeavored  to  prevail  on  the  other  underwriters  not  to  pay  me; 
Vhen  I  t«ld  this  to  Jacob  Shoemake^>  ke  faid  I  ought  tb  {(6ft 
Bayard  at  the  cofiee-houfe, 

i)%  To  ifhidi  of  the  underwriters  livl  t)ic  witnefs  i^Ijr  i^ 

jayrocntfiTft?  i     •       « 

Pf  f  firft  applied  to  James  Lyle^ 
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D,  Did  you  apply  to  Mr.  9tyar4)  before  yon  made  thia 
plication  to  Mr.  Lyle  ? 

P.  No.  ^ 

Dm  "Who  did  you  apply  to  in  the  fecofid  ififtance  T 

P.  To  MeCTrs.  Fhillipsi  Cramroond  and  Co. 

Dm  Had  you  applied  to  Mr.  Bayard  before  you  made  thif 
applicatioj)  ^  ' 

p1  No.    ■      ' 

D.  To  whomjlid  you  nestt  B{>ply  f 

P.  To.  Mcffrs.  ITicklin  and  Griffith^ 

-  .      * 

J),  And  yofi  did  not  apply  to  Mr^  Bayard  before  either  of 
|thefe  underwriters? 

P.  No ;  I  did  notoU— .1  am  wrong.  After  1  applied  to 
James  Lyle^  1  waited  perfonalty  on  Mr.  Grammond ;  and  on 
the  8th  or  9th  of  Augud  I  net  Mr^  Bayard  on  the  coffee. houfir 
fteps  and  told  him  that  the  referees  had  decided  agaigft  him  ;  he 
told  me  that  Mr.  Berrett  had  informed  him  of  the  award,  but 
faid  he  did  not  know  whether  he  would  comply  with  it  or  sot  ; 
^hat  the  arbitrators  knew  nothing  of  the  print ipleg  of  under- 
writing. I  remember)  "vtry  well,  that  I  told  him,  I  believed 
his  {principle  of  underwriting  was  to  take  the  premium  and  ne- 
ver pay  the  loCs-- as  Mr.  Nicklin  lived  near  me  in  the  coun- 
try I  rode  to  his  houfe  and  prefented  him  with  the  award  of 
the  referees  ;  after  he  had  read  it  over»*  he  told  me  it  was  juft 
fuch  as  he  had  expe^ed-— fome  converfation  then  took  place, 
iA  the  tdnrfe  of  whith  he  faid  the  cafe^bf  the  brig  did  not  ap- 
pear to  be  fuch  as  had  been  reprefented  to^im.  1  was  paid  by 
ail  the  folvent  underwriters* 

D.  I  wi(h  to  know  from. the  witnefs'in  whpfe  hatid  writing 
]the  orijgiaal  ag^eemept  w^^s  dfuwti  up  ? 

p.  Jacob  Shoemaker  drew  the  original  agreement. 

D.  I  wiih  the  wittiefa  to  (late  whether  he  did  not  attend  the 
referees  in  the  abfence  of  Mr.  £iayard  ? 

P.  Mr.  Bayard  attended  the  firft  meeting  of  the  referees  ;  I 
regularly  attended.  Mr.  Bayard  fometimes  did  not  attend  i 
he  ha4  only  500  dollars  at  ftake,  1  had  nearly  $000. 

2).  I  wifh  the  witnefs  to  ftate  whether,  at  fome  of  thefe 
meetings,  hp  did  not  exhibit  <docQiileiits  to  the  «>efereies  in  the 
abfence  of  Mr.  BaywL  which  wc««e  «oc  pr«d«ftced  wiwn  iie  wa^ 
prefent?  / 

Pte  Ko,  inevtr :  I  once  irepeated  lone  inforaiatioin  that  haS 
|ietn  vcrboiliLy  ^vcn  by  the  mate  vnd  cDok  «f  i^fae  brig  ;  it  dre- 
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fated  to  an  accident  which  ihe  «et  with  in  going  down  the  rl« 
ver ;  the  fecond  protefl  having  been  miflaid,  I  related  thefo 
circumdances  in  prefence  of  Mr.  Bayard,  and  afterwards  coQi- 
xnitted  them  to  writing,  ^nd  made  o^th  to  their  having  been 
related  to  me  by  the  mate  and  cook  of  the  brig ;  but  the  re* 
ferees  would  not  receive  them  as  evidence. 

.  2).  I  wifh  the  witnefe  to  recollect  whether  the  affidavit  of 
Mr.  Phillips,  the  ihipcarpenter,  was  not  given  when  Mr.  Bayr 
ard  was  abfent  ?  , 

jP.  Yes  ;  Mr.-  Phillips^  who  repaired  the  veifel,  attended  the 
arbitratoBB  once,  and  I  believe,  left  the  room  before  Mr,  Bay^ 
ard  came  in.  After  Phillips  was  gone,  fome  of  the  referees 
laid  a  particular  (Irefs  on  his  teCkimony,  and  Mr*  Bayard  ob* 
ferve.d  that  Phillips  would  fwear  to  any  thing  and  for  any  one 
<-7*tbat  he  could  get  a  fhipcarpenter  to  fay  whatever  he  wifliedr 

D»  Had  he  not,  iir»  in  his  pofTeillon  two  protcds  and  did  he 
prefent  them  both  to  the  referees  i 

P.  Yes,  there  was  two  protefts. 

2).  Was  not  one  of  them  mifSng  for  fprae  time,  and  ini 
'whofe  polTeffion  was  it  found  ? 

P.  I  found  one  miffing,  and  accufed  Mr.  Bayard  of  having 
it  in  his  pofTeilion.     He  declared  he   had   not.     I  afterwards' 
found  it  arapng  a  fecond  parcel  of  papers  in  m.y  own  poffeflion, 
and  delivered  it  to  the  firbitrators,  as  I  conceived  it  contained 
fome  fadts  which  operate  ilrongly  in  my  favor. 

J9.'  I  wifli,  if  the  wifnefsi  has  the  two  protefls,  he  would  lay 
them  before  the  Senate  ? 

P.  I  have  not  got  them  ;  all  my  papers  were  delivered  up  to 
the  commiflioners  of  .bankruptcy* 

Z).  Then  I  am  to  iinderftand  that  thofe  proteftt  are  in  .the 
bands  of  (he  commiffioners  of  bankruptcy. 

P.  I  am  not  certain.  The  protefts  I  believe  were  fcnt  to 
Bridol  to  fupport  a  claim  of  i^SOO  for  freight,but  Mr.  Clement 
Biddle,  1  fuppofe,  has  authentic  copies. 

D.  I  wifh  the  witnefs  to  ftate  whether  be  ever  gave  Mr.  Bay- 
ard notice  of  the  choice  of  an  umpire  ? 

P.  No. 

2).  What  time  elapfed  between  the  appointment  of  an  um- 
pire and  the  fubfequent  meeting  of  the  referees  ? 

P.  After  the  referees  had  chofeo  Mc.  Ralfton  as  umpire,  they 
adjourned  for  two  or  three  days  ;  and  met  accordingly^    There 
-were  two  perfons  put  in  nomination  for  umpire  ;  Mr.  Pearce.. 
Bominated  Kobert  llalfton,  and  Mr«  Henry  nominated  Wm« 
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fiadett ;  before  this  Mr.  Pearce  appeared  rather  difpofed  t<9 
make  an  award  in  my  favor,  but  he  faid  he  had  feen  a  new 
book)  Marihal  on  infurance*  and  that  he  could  not  confent  to 
Mr.  Henry's  opinion  ;  1  was  requeftcd  to  call  on  Mr.  Ralflon 
and  notify  him  of  his^  appotntmenty  which  I  did,  but  he  de- 
clined, as  he  faid  be  was  goinf^  out  of  town  with  his  family) 
being  apprchenfive  of  the  yellaw-fever  ^  Mr.  Pearce  fawhira 
alfo.  When  the  referees  met  it  was  propofcd  to  take  up  the 
other  per  Ton  nominated,  which  was  agreed  to  ;  I  waited  on 
Mr.  Haflett,  by  their  dcftrc,  and  he  agreed  to  ferve. 

D*  I  dill  wi(h  an  anfwer,  as  to  what  ttme  expired  between  the 
nomination  of  Mr,  Haflett,  and  his  meeting  the  referees  ? 

PL  1  fuppofe  not  more  than  two  hours  ;  the  referees  had  not 
gone  away,  when  he  came  ;  he  attended. before  they  had  ad« 
^ourned. 

JD.  Did  he,  when  he  went  to  notify  Mr.  Hailett.leave  the  re>» 
ferees  fitting  in  their  uCual  place  of  meeting  I 

•  Fm  No  ;  as  the  referees  could  not  agree,  they  had  not  yet 
fat  ;  I  left  them  walking  in  tlie  room  below  ;  they  had  in  one 
«f  the  lower  rooms  agreed  upon  the  umpire  ;  when  I  cani£ 
back)  they  were  fitting  up  (lairsy  in  the  roonv  they  ufually  met  ia» 

D»  I  think  the  witinefs  faid  it  was  three  or  four  days  between 
the  appointment  of  the  umpire,  and  the  meetings  of  the  referees 
with  the  umpire  } 

F.  No,  fir  ;  it  was  between  the  appointment  of  the  two  j 
that  is,  Mr.  Ralfton  and  Mr.  Hafleit. 

D»  What  were  the  ufual  periods  of  adjournment T 

P.  Two  or  three  day».  ^ 

D»  Did  the  witnefs  give  Mr.  Bayard  any  notice  of  the  meet« 
ing  after  the  appointment  of  the  umpire  I 

P.  No  ;  It  was  not  more  my  bu&nefs  than  his  ;  Mr.  Pearec,^ 
I  prefume,  gave  him  notice. 

J).  The  witnefs  baa  faid  that  be  was  paid  by.  all  the  folvent 
underwriters,  except  MeiTrs.  Pettit  and  Bayard ;  I  wi(h  Cio 
know  when  he  received  that  of  Mr*  James  Yard.. 

P.  Mr.  Yard  became  infolvent  and  it  was  never  paid ;  but 
aftec  Mr.    Lyle  and  Mr.  Cramond  had  paid  me,  I  wm  allow-* 
ed  to  prove  the  debt  again  ft  Mr.  Yard's  cQate..  .     . 

i>.  How  long  after  ? 

P.  I  cannot  exadly  fay ;  but  it  was  foon  after  the  others 
had  paid. 

D.  Does  the  witnefs  recoiled^  whether  this  ww  before  or  af« 
t^r  filing  the  exceptions  ? 
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Jr.  1  einpot  far. 
.  J).  I  wi(h  to  know  wbithier  tee  proved  bis  debtor  only  filcA 

P.  The  debt  was  proved  in  form,  and  no  exceptions  taken,. 
^at  i  know  of,  by  Mr.  Yard's  affignccs ;  Mr.  Pearce,  one  of 
the  referees,  was  an  aflignec  of  Mr.  Yard,  and  though  the  debt 
was  proved,  I  believe  he  erafed  it  and  entered  it  as  a  claim. 

D.  t  wi9i  to  know  if  exception  was  hot  taken  to  it  as  a  debt  I 

P»  No,  fir  ;  not  until  after  it  waa  proved  and  filed  ;   it  waa 
Afterwards  erafed  as  a  debt. 

A  Does  the  witneft  recoiled  the  cod  of  the  repatrt  of  the 
vcffel  at  Shelbvmc  ?, 

P.  I  cannot,  the  accounts  were  not  received  untif  after  my 
ib^nkruptcy. 

D.  I  aik  the  witnefs,  if  after  the  accounts  were  received,  bi» 
eommunicated  them  to  the  broker  or  to  the  underwriters  ? 

P.  I  believe  not ;'  it  was  not  my  buGnefs  to  make  any  com*^ 

fnnnication,  had  I  chofen,  as  I  had  abandoned  the  veffel  to  the 

underwriters ;  a  draft  was  drawn  on  me  from  Nova  Scotia  by 

th^  captain  for  1600  dollars,  and  I  handed  that  and  all  other 

accounts  in  my  iiands  to  the  broker.     The  underwriters  got 

Mr.  Shoemaker,  to  draw  up  a  (latement  of  the  cafe,  which  waa 

fubmitted  to  Mr.  William  Kawle,  for  his  opinion  on  their  ]ia-< 

bility  or  not,  and  Mr.  Rawie  gave  them  an  opinion  that  they 

were  liable  ;   they  afterwards  Wifhed  to  know  whether  I  would 

accept  of  a  rertransfer  of  the  veflel,  and  offered  to  make  me 

a  confideration  for  taking  her.     The  expence  of  repairp  I  have 

underftood  would  amount  to  tfiree  thoufand  and  odd  doUai-s. 

Dm  Was  not  a  notice  ferved  op  the  witnefs  appria^ing  hin> 
that  a  commiflion  would  iffue  for  taking  teiliroony  at  Shelburne, 
in  Nov4  Scotia,  to  enquire  whether  the  vfiTel  was  feaworthy 
or  not  I 

Pm  Mr.  Levy  fent  to  riie  to  know  if  I  would  confent  to  join 
in  ^  commiifion  to  Shelbnfne  ;  but  I  declined  having  any  thing 
t_to  do  with  it,  left  it  (hould  be  made  a  pretence^  to  queilion  my 
abandiopmept  and  keep  mt  lopger  out  of  my  money. 

Dm  Was  not  an  application  made  to  the  witnefs,  to  join  in 
a  commiifion  for  taking  tellimony  at  Shelburne,  after  the  ar^ 
gament  for  fettiog  allde  the  execution  ? 

P*  I  uniformly  d^lined  every  application  of  this  kind ;  I 
bad  made  the  abandonment,  and  I  was  apprehenfive  they  were 
peeking  to  hamper  mt^ ,  the  application  to  which  Mr.  Dallaa 
allud^  to>  I  fuppofe  was  made  in  Ma^rch,  XWZf  at  that  tioio 
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f 

i^hdd  no  loiig^er  any  intered'in  the  tranfaf^ion,  as  I  had  foid 
tny  judgment  to  Mr;  John  Travis,  and  referred  them  to  the 
vcffel  lor  information}  as  ibe  had  been  then  fome  time  arrived 
at  Kew-York. 

D.  I  (hall  detain  the  Senate  a  few  minutes  on  that  part  ot 
ihe  article  of  impeachment,  which  contaths  the  paper,  the  wit- 
hefs  polled  up  at  the  cofiee^houfie.^  {Here  Mr.  Uallas  read  a 
par(  of  the  publication  th^t  Mr.  PafTmore  had  put  up  at  tbd 
coffee-haufe.]  I  afk  the  witnefs  Whether  this  charge  of  *«  fwcar- 
ing  to  that  which  was  not  true"  lefers  to  the  fuit  then'  pen<U 
irig  in  the  Supreme  Court  ? 

P.  Noj  fir;  Mr.  Mofes  Levy  had  tolcl  me  that  the  judgment 
1  had  obtained  was  in  itfelf  codcluiive,  and  I  certainly  would 
not  do  a  thing  that  tnight  go  to  hivalidate  it. 

D.  I  afk  the  witnefs  whether  it  was  not  in  Confe^uence  of 
^  the  determination  ojt  Mr.  Bayard  to.tefl  that  judgment  in  Court, 
that  the  witnefs  charged  him  with  keeping  bim  out  of  his  roo« 
ney  thref  months  longer? 

P*  It  was  ctttircly  in  confcquen^e  of  what  Mf.  Levy  had  told   , 
ihej  on  the  conclufivenefs  of  my  judgoient. 

Pi  The  wltncft  does  not  perfeAly  underdand  mc}  I  wifli  t6 
afiift  his  fecolleflion^.  Did  not  that  judgment  form^  fpecial 
part  of  th^  fui^t  before  the  Court? 

P.  My  alludon  was  wholly  to  what  Mr.  Levy  hid  told  me  ; 
one  letter  of  an  attorney  had  already  kept  me  three  months  out 
of  my  moncyt  my  counfel  might  be  corrupted,  and  a  fecond  let- 
ter might  be  written,  which  would  keep  n|^  three  mouths  lon- 
ger out  of  it*       ,  '  ,     .      • 

«  ,'  ■  . 

D.\  aik  the  Wit  fiefs,  if  this  atfertion  of  fwcaring  « to  tha^ 
which  wa^  not  true,"  did  not  refer  to  the  affidavit  of  Mr*  Bay*    , 
ard,  before  Mr.  Inflccep  ?    '  ' 

A  It  did. 

V*  The  witnefs  has  faid  fdmething  abotjt  eorruption,  whick 
I  did  not  perftdlly  undcrfland.  ,  /  .    > 

P.  I  thought  that  Mr.  Bayard  might  poiTibly  corrupt  my 
CQunfcl. 

D.  I  afk  the  witnefs,  if  he  had  atiy  other  controverfy  with* 
Mr.  Bayard,  be£de  tbjs  a6lion  ? 

P.  None,  but  what  arofe  out  of  this,  fuit. 

2).  Did  not  the  difpute  arife  Out  of  tbis  aftion  ? 

P*  I  certainly  alluded  to  the  difpute. 

JD.  I  afk  the  witnefs,  whether  the  publicatioii  he  put  up  at 
the  coffee-houfejL  did  not  allude  to.  thd  proceeding;}  then  before 
the  Court  ? 

K 


p.  I  did  not  fuppofc  the  fubjecl  couid  be  before  Court  ;  cit^ 
ecution  having  been  iffued,  and  a  levy  made  on  Mr.  Bayard's* 
goods, 

D*  I  wi(h  the  witnefs  to  ftatc  explicitly,  what  he  meant  b^ 
the  aCTer^tion)  that  it  was  intended  to  keep  him  out  of  his  no* 
ney  three  months  longer  t  ,  . 

P.  I  meant  fpeckilly,  that  as  Mr.  Lylte  had  faid  repcatedlv 
he  would  pay,  if  Mr.  Blayard  would,  and  Mcffrs.  Lyle,  Gram* 
TOond  and  Nicklin  had. paid  me  ^  and  as  Mr.  Bayard  had  endea- 
vored to  prevent  them  from  paying  me,  that  he  would  refort  to* 
every  artifice,  to  avoid  paying  liimfelt'. 

D;  I  aflc  the  witnefs.  whether  the  publication  had  reference. 
to  the  underwriters,  or  to  the  Court  ? 

P.  J  dated  before,  that  he  might,  if  I  had  iffued  another  ex- 
ecution, and  mvl«  a  levy  on  his  goods,  prevail  upon  my  lalvyer, 
as  he  had  done  before^  of  upon  fome  other  lawyer,  to  write 
another  letter,  and  ftop  the  cxecutitin  affo^ 

D.  I  wilh  the  witnefs  to.  ftafe,  whether  this  was  not.faid  in 
reference  to  the  power  of  the  Court,  or  to  the  foit  pending  ia 
Courti  in  December,  between  him  and  Mr.  Bayard  ? 

p.  I  never  confidcrcd  the  fuLt  as  tlicn  pending  in  Goyn  ;  or 
that  it  could  be.  *  ..  . 

jP.  I  aft  the  witnefs  if  he  was  npt;  prefcnt  at  the  difcu^oit 
of  September  term-,  when^  it  was  dfecided'  that  the  aftion  Wa^ 
then  pending  ?        ., 

F.  I  Was  only  a  few  minutes  ther«. 

2).  I  wifli  the  witnefs  to  (late,  whether  he  was  prefent  m 
Court,  when  the  argument  for  fetting  afide  the Judgment  otthe 
wferees^wa^  held,aod  if  he  waB,,t(^  fay  upon  wh^  grounds  th»t 
judgment  was  fct  afide  r 

P.  I  wa&  iq  Court  at  that  time  ;  I  underAand  tbe  graund 
upon  which  it  was  fct.  afide, was  this.:  that  Mf.  Bayard  wifhed  to 
delay  ihe  award'of  the  referees,  until  the  accounts  cpuld  be  pro- 
cured from  Shelburne  ;  the  referees  thought  this  was  unreafon- 
able,  as  I  had  abandoned/  to  tbe^inderwmers,  and  the  cofts  of 
repairs,  whatever  thty  might  be,  could  dot  operate  on  the  prin- 
ciple of  the  award  ;  the  Court,  however,  (aid -Mt.  Bayard's  re- 
qucft  was  a  reafonable  one,  and  fet  the  award  afide  on  that  ac- 
count alone* 

D.  I  aik,  the  witnefs  if  that  was  the  only  reafbn  for  fetting 
afide  the  judgment  and  report  of  the  referees  ?      .     . 

P.  lUo  npt  recolleft  to  have  heard  of  any  other. 

« 

yir,  Rodney.  I  would  ^  Mr.  P'affmore  one  or  two  qoeflions, 
itnlefs  the  Court  wilh  to  adjourns—Mr.  Paffmore,  you  have  becti 
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iAikei  If  tbere  was  not  a  fecond  agrftcment  under  the  ruVc^  oC 
reference  ;  I  wi^h  you  to  {\ate  the  reafons  for  entering  into  that 
;^greenient  ? 

P.  As  Mr.  Bayard  did  hot  attend  at  the  firft  meeting,  I  went 
in  fearch  of  him  at  the  fecond,  s^d  met  him  in  the  ftreet,  and 
told  hinj  the  referees  were  met  ;  I  then  went  tp  the  referees 
aud  told  them  Mr.  fiayard  was  gone  into  the  infu ranee  office  ; 
and  a  written  notice  was  agreed  to  be  fent  to  each  of  the  par- 
*ties  at  the  next  jtime.  Wl^en  Mr*  James  Yard  was  aiked  to 
fubfcribe  to  the  policy  of  infurance,  he  faid  that  the  brig  was 
a  damned  old  hulk,  or  fomething  of  that  kind,  but  he  wouJd 
fubfcribe  if  I  would  give  a  premium  of  one  half  per  cent,Qiorey 
thanliad  been  at  firft  propofed,  and  he  would  enfurc  notwith* 
(landing  all  the  riik ;  this,  though  I  believed  the  velTel  to  be 
found,  I  agreed  to  do,  and  Mr.  Yard  fubfcribcd  lor  himfclf  and 
all  the  otlier  underwriters,  except  Pettit  8c  Bayard;  and  be- 
caufe  Petcit  &  Bayard  had.  only  500  dollsirs  at  riik  and  I  had 
nearly  5000  dollars  depending,  the  referees  fuggefted,  as  the 
nature  of  the  infurance  was  materially  diffisrent,  the  propriety 
of  taking  out  ^  new  rule^  to  he  fubfcribed  by  all  the  under- 
writers, except  Pettit  &  Bayard  ;  to  which  all  of  the  under- 
writers agreed)  and  Pettit  &  Bayard  flood  upon  the  original 
agree  OTPnt.  *  . 

Rodney*  I  aik  the  witnefs, whether,  when  he  wept  to  the 
prothonocary's  o^ce,  lie  did^not  file,  th«  fixft  reference  in  the 
pffice  ? 

P,  I  did,  iir,  ^  ' 

i?.  Was  there  a  fubfequent  agreement  entered  into  with  Mr. 
Bayard  which  authorized  the  ehdofing  of  an  umpire;  and  if 
there. was,  whetlier  the  umpire  met  the  referees  and  invcftigat- 
ed  the  claim  in  the  prefence  of  Mr.  Bayard  ? 

P«  Yes,  Mr«  Bayard  was  prefent ;  he  calne  to  the  door  of 
the  roam  in  which  the  referees  were  fitting  and  appeared  to  be 
furprized  that  I  w^s  with  the  referees  when  he  was  not  prefent  ; 
be  Taid  I  opght  not  to  be  there  unlefs  he  was  ;  I  replied  that 
it  was  as  much  his  duty  to  be  there  as  mine,  and  if  he  did  not 
attend  to  his  bufinef^^it  was  not  my  fault.      ^ 

R,  Did  Mr.  Bayard  attend  at  any  of  the  previous  or  fubfer 
quent  meetings  I 

P.  Yes,  I  perfcAly  recolleft  his  fitting  at  the  tatle  with 
the  referees  and  the  umpire,  and  defired  to  have  fomc  papers 
l)elonging  to  the  cafe,  which  were  given  to  him,  and  he  then, 
went  into  a  general  difeuffion  of  its  merits  with  the  umpire,  and 
endeavored  to  convince    him  that^^he  ought  to  decide  in  his  favor* 

R*  I  afk  the- witnefs  whp  was  the  firft  to  propofc  the  choice 
of  an,  umpire ;  if  VLx*  Bayard  dhl  n6t|  atter  ^e  fouiid  the  re- 
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lerees  were  of  cUfl>erent  opinions,  fay  it  would  be  better  to  caU 
in  the  third  perfoo  i 

P,  I  reqolledt  that  Mr.  Bayard  was  the  firfl  to  propafie  an 
PR)  pi  re  when  he  found  the  two  referees  were  of  oppofite  opini- 
ons ;  I  objeded  to  the  choice  of  an  umpire  then,  and  eypreifed 
^  hope  that  the  referees  wo pld  agree  ^ithopt  rcforting  to  that 
imeafui'eY 

R.  Had  Mr,  Bayard  regular  notice  of  the  fird  meeting,  and 
4id  he  attend  y  and  had  he  a  full  opportunity  of  fupporting  hi| 
prctenfionsf 

A  He  attended  at  the  time  and  place  ad^gned  and  had  as  ful} 
j^n  opportui^ity  to  maintain  bis  cafe  as  I  had  tayfelf. 

Mr*  Dalias*  The  qqcftioi^s  put  to  the  witncfs  by  the  couit* 
fel  for  the  profequiion,  renders  it  ncccffary  for  me  to  afk  fome 
pther  <|ue(iions«  I  afl^  the  witnefs  whether  one  of  the  refereei^ 
fjid  not  live  in  his  houie  during  the  >Ybolc  of  the  tranfad\|on  ^ 

P%  Yes,  M^  Henry  lived  in  the,  fame  .houfc  with  me, 

D.  Was  be  not  yoar  partner  in  trade  ^ 

^.  No,     He  afterwards  became  my  partner* 

Adjourned  'till  eleven  o'clock  to«morrow  morning* 

WEDNEsipAYjJan.  9,  1805, 
Hugh  HESRZ'^^iVfom, 

.  Owing  to  an  indifpofition,  under  which  1  labor  at  at  prefent, 
pwing  to  a  very  bad  cold,  I  am  apprehenfive  I  fhall  not  be  ablii 
;o  make  niyfelf  heard  by  this  honorable  and  auguft  tribunal. 

Mr,  RoDNET*  Pleafe  to  (late  to  the  Court,  what  you  know 
on  thefubje^  of  the  reference  betweei^  Pet  tit  and  Bayard,  and 
^homas  Paffmore,  and  afterwards  what  you  know,  relative  to 
t)ie  proceedings  of  t^e  Supreme  Court,  in  which  Mr,  Paffmocf 
^as  coi^erned*  V 

Mf,  Hekrt.  I  woi*ld  obfefve,  {w^  that  being  one  of*  the  rc^ 
lerees,  if  I  am  to  give  the  proceedings  in  detail,  I  have  to  re- 
quefl  of  this  honorable  body  to  recur  to  my  notes,  if  tny  memo* 
ry  (hoMld  fait, 

Mr*  RoDVEV,  I  wifli  the  witnefs,  as  to  tbe  principal  points^ 
to  be  as  minute  as  ppQible,  from  memory,  and  not  froih  his 
notes,  unlefs  afterwards  he  ffiall  find  them  ipecelTary, 

Mr.  WaiTEHiHi,  President  of  the  Court.  "  He  may  W^\% 
\|fc  o(  hU  nbte^---the  Court  arc^agrecd. -^  "  ' 


.  Mr*  HsNST.  I  would  dbfenre,  Mr.  Speaker^  itif  note!  \t%, 
lengthy*  I  may  find  them  ueceiTary  to-^ive  the  proper  infor* 
ination  to-  this  honorable  Court*  V 

I  recolledl  after  l^elng  informed  by  Mr.  PafTmore,  of  his  bav* 
jng  taken  the  liberty,  (as  he  ezpreifed  U)  of  having  inferted' 
niy  name  as  an  arbitrator,  iu  an  amicable  fuit  in  the  Supreme 
Court,  wi^erein  he  yf^t  plaintiff,  and  Pettit  and  Bayard  defendt 
ants,  on  a  policy  of  infurance  on  the  brig  Minerva.— On  bis 
informing  me  of  the  circumdance,  I  replied,  I  was  forry  he  baa 
thought  of  me  as  an  arbitrator,  it  having  been  always  difa- 
'  ^reeable  to  me,  to  be  either  a  juror,  or  an  arbhrator,  arlGn^ 
from  my  diflike  to  law  fuits,  or  any  kind  of  litigation,  when  it 
could  be  avoided  ;  after  fome  further  Coiiverfation  with  Mr* 
t'affo^ore,  from  reafons  that  he  afligned  to  me,  I  agreed  to  ferve« 
of  which,  I  believe,  from  my  ^own  knowledge,  that  Mr.  Bayard 
was  informed  of  it,  as  alfo  of  the  time  of  meeting  of  the  re- 
ferees :  I  draw  this  conclufion  from  Mr*  Bayard's  meeting 
vs  ;  at  the  time  appointed*  Mr.  Pearce,  the  other  referee,  with 
Mr.  Bayard,  attended  at  the  coflfeefhoufe.  We  went  up  (laifi 
^nto  one  of  the  rooms,  and  fat  down  ;  the  rule  of  Court,  I  think 
was  produced,  authorizing  us  as  arbitrators  to  proceed  in  th6 
bufinefs  ;  Mr.  PaiTmore  then  produced  his  fetter  of  abandon- 
ment  to  the  underwriters,  with  a  proteft  froni  the  Captain  of 
the  Brig,  the  policy  of  infurance,  and  feveral  other  papers — % 
pan't  particularize  ;  after  which  he  went  intd  a  llatement  oi 
his  claims,  urging  the  payment  of  them,  and  complained  niucf^ 
that  he  had  been  lb  long  kept  out  of  his  money* 

^uestidn  bjf  Mr*  RoDNfi^*    Was  Ml*.  Bayard  prefent  all 
this  time  } 

Hm     Yes*  y  I 

After  which»  Mr.  Bayard  replied^  giving  feveril  reafons  why 
he  had  Q<it  paid,  and  concluded  from  the  exifling  circumftances, 
that  he  ought  not  to  pay  ;  after  which,.Mr*  Pearce,  the  other 
ji^rbitrator,  wenta  confiderable  length  of  an  examination  of  the 
{late  of  the  cafe,  as  it  appeared  to  him  from  the  documents  and 
reafons  that  had  l^cen  made— had  been  offered — to  juflify  hiia 
in  the  opimion,  that  be  then  entertained  of  the  ilate  of  the  bu« 
finefs  ;  after  which,  I  followed  him,  and  e|)deavored  to  ftiew 
from  th^  information  before  us^  what  I  conceived  according  X6 
the  beft  of  my  judgement^  what  the  real  date  of  my  opinioa 
was  in  its  prefent  flage.  I  think  \x  was  at  this  meeting,  that 
yitf  Pafffoore  began  to  relate  what  he  had  been  told  by  the  mate 
'  and  cook  of  the  Brig,  but  we  conceived  the  evidence  to  be  ia« 
admiflible. 

jR.  On  what  day  did  this  happen  }    . 

ff*  About  tbe  }3th  of  July* 


t    y*    3 

Thii,  as  I  rocoilea,  is  all  that  paffcd  at  oar  firft  meeting.  At 
«ttr  next  meeting,  which  Ithicilc  was  in  about  three  days  after^ 
we  generally  met  on  Wcdnei'days,  and  I  think  cm  Satardays,  if 
py  memory  fervcs  me— ^l^ut  will  not  be  pofitive, 

/?.  Was  Mr-  Bayard  prcfent,  Mfhep  yotj  adjourned  to  the  fe^ 
condday?. 

H.  I  do  not  recolleft  that  he  f^ent  away — I  think  he  wai 
prcfent  at  the  adjournment. 

At  pur  fecond  meeting,  as  I  have  obfervec},  Vfe.come  to  un- 
derftand  that  Pettit  and    Bayard  had  figned  the  policy,  under  * 
ibmewhat  different  imprclTions  of  tl^e  brig  Minerva,  though  tftcy  *' 
had  received  the  fame  premium  as  the  other  underwriters  ;  the 
referees,   therefore,  thought   there   Height  be  a  probability  of 
their  finding  in  favor  of  the  plaintiff,   in  one  cafe,  and  no;  in 
the  other  ;  as  we  underftood  Pettit  and  Bayard  \irerc  the  oftenr 
(Iblc  perfons,  and  the  cjecifion  }n  their  cafe  (hould  be  obligato-r 
ry  on  all  the  other  underwriters  ;  hfc  tjipught  it  was  l;oo  great  a 
rilk  for  Mr.  Paffmorc,  he  having  feveral  thoufand  dollars  de- 
pending on  the  award,  and  f  ettip  and   Payard  only  500  ;  we, 
therefore,  told  Mr.  Paffmore,  ii  wpuW  be  better  to  have  ano-  . 
ther  rule  of  Court  made  out,  and  to  get  all  tjje  other  underwrit- 
ers, except  Pettit  and   Bayar^,    to  (i^n  the  rule,  ancj  to  give 
them  notice  to   attend,   and   alfo  to  notify  th6  fhip- carpenter, 
who   had  repaired    the   Brig,   to  attend  at  this  meeting  alfp  j 
mention  had  been  made  alfo,  1}y   Mr.  Paffmore,  I-beHeve,'of 
the  pilot  of  the  (hip  Mai^aret,  being  a  neceffary  witnefs,  whicl> 
we  alfo  gave  him  orders  to  notify,  to  attend  our  next  meeting  ; 
at  this  meeting,  Mr.  PafTmorc  informed  the  referees,  that  Mr, 
Bayard  was  on  the  coflfce-houfe  fteps,  that  he  told  him  the  re» 
ferces  were  up  Aairs^  but  he  did  not  attend. 

i?.  "Was  Mr.  Bayard  prefent  at  the  previous  meeting  f 

H.  Yes  ;  he  was  prefent  at  tlie  firft,  bat  not  at  the  fecond 
xr.eeting.     We  now  clofed  the  meeting  and  adjourned. 

Mr.  Steele.  If  I  underflaind  the  witnefs  rightly,  he  is  povr  - 
fpcaking  of  the  third  meeting  I 

ff.  No,  {ir,  the  fecond  ;  at  our  next  meeting,  which  was  the 
third — (bere  th>e  witness  feeiing  bifnself faiiguedy  requested  ta, 
be  indulged  itfitb  a  seat,  wbicb  was  granted  J --^xXit  fliip-carpen-'  - 
ter,  Mr.  Phillips,  attended  and  confirmed  hij^  written  tenimo-t 
ny,  that  we  had  before  us  ;  in  the  coiirfe  of  the  converfation 
with  Mr.  Phillips,  he  made  feveral  obfervations  in  comparifoti 
•with  her  and  feveral  veffels  that  he  had  repaired.  As  the  fea- 
worthinefs  of  the  veffel  appeared  to  be  the  only  objedlion  made 
by  Mr.  Bayard  and  the  other  referee,  to  the  validity  of  the  po- 
licy, I  v^^as  the  more  particular  to  have  every  information  re- 
fpe^ing  the  fea-wortbinefs  of  the  veffel  \  in  confequence  of 


t  f»  } 

wfiich,  I  pat  this  qttcftiTjn  to  the  (hip-carpchtcf— **  wefe  yW 
^  difpofed  \o  take  a  voyage  to  any  port  in  Europe^  or  would 
yftu  rrik  yourfclf  in  her,  (the  Brig)  ?"  His  anCwer,  to  the  beft 
o^  my  recoUeftiori  was,  "that  he  would  not  have  any  objec-i 
tion  ;  that  be  would  a&  foon  go  in  her,  as  any  vefiel  in  port*'* 
I  think  that  was  the  reply.  After  which,  Mr,  Pearce  obferved^ 
(the  other  referee), that  from  the  teftimony  of  Mr.  PlTiHipSjhii 
opinioa  was  ranch  altered  refpeAing  the  velTel  ;  for  he  had  had 
very  unfavorable  itnprelHons  refpe^ing  her^and  much  prejudice 

^again(l  her,  as  a  bad  vefTel  ;  that  the  policy  of  in fu ranee  had 
beeuioffered  to  him',  and  that  he  had  refufed  to  underwrite  her 
under  thoCe  imprelEons*  After  the  {hip-carpenter  went  away, 
Mr.  Bayard  joined  the  referees,  when  w«  related  to  him  Whao. 
the  fhip-car,penter  jiad  laid — gave  out  in  his  teftimony  ;  wbea 
he  replied,  he  did  not  think  much  of  What  Phillips  faid,  he 
would  fwear  any  thing  ;  that  we  might  get  a  (hip-carpenter  to 
(wear  to  an^  vefiel-^thiif  was  the  expreiHon  ;  after  which)  the 
referees  went  into  a  difcufllon  of  the  matter  :  After  which, 
Mr.  Bayard  obferved,  the  referees  not  agreeing  in  opinion,) 
that  it  would  be  bell  to  choofe  a  third  perfon  \  accompanying' 
it  with  this  obCervation,  <^  that  Mr.  Henry  had  already  made 
up  his' mind  on  the  fubjedl,"    which' I  thought  at  the  time  it 

.  was  made*  it  was  highly  itnproper,  and  1  thought  did  not  com* 
port  with  that  candor>  that;  I  expeded  in  a  gentleman  ;  for  I 
Wdt  not  made  up  my  mind  tinalty  at  the  time,  and  was  detert> 
mined  I  would  ri^t  make  it  up,  uncil  we  had  got  every  informa- 
tion I  conceived  neceffary  for  that  purpofe.  I  therefore  replied 
to.  Mr.  Bayard,  "that  1  had  not  come  there  a?  the  advocate  of 
Thomas  PaiSmore,  I  came  there  aa  a  referee  to  arbitrate  and 
fettle  the  matters  at  variance  betwixt  him  and  Mr.  PaffmorCy 
according  to  the  belt  of  my  judgment,  and  which  I  was  deter- 
mined to  do."  Mr.  Paffmor^  then  obferved,  "  that  he  hoped 
there  would  be  no  occaGon  to  call  in  a^  third  perfon  ;  that  it 
would  appear  much  better,  if  the  referees  could  fettle  the  bull- 
nefs  themfclVes,  which  he  hoped  they  would  do"— I  think  was, 
the.  expreffion.       We  came  to  no  conclufion  at  this  meeting  ;, 

»  but  1  had  reaforito  beleive  Mr.  Pfearce's  opinion  was  fomewhat 
altered  as  to  what,  he  had  faid  refped\ing  the  fca-worthinefs  ot 
the  vcffel.  We  adjourned  the  meeting,  and  met,  I  think,  ii> 
three  or  four  days  after.  '  I  have  no  dates,  I  cannot  be  parti* 
cuUr. 

Mr.  Rodney  J  Was  Mr.  Bayard"  prefent  when  you  adjourned  I 
.  if*  According  to  the  beft  of  my  recolledion,  we  broke  up 
together.  At  our  next  irfceting  the  pilot  of  the  diip  Margaret 
came  forward.. — I  will  obferve — I  was  about  lo  obferve  that  this 
was  not  in  teftimony,  only  hcarfay  ;  whether  it  irproper  or  nor 
that  I  fliould  proceed  to  give— 

1?.  Pleafe  to  confine  yourfelf  as  much  at  poflSJbk  to  the  4i^ 
tt€t  evidence. 


if.  i  dtail,  fir, 

/?•  Did  you  choofe  an  umpire  on  tKis  fuggeruon  of  Mi.  Ba^ 
ard,  either  no^  or  at  zof  fubXequeut  period  ?  '  , 

If.  Yes,  fiw 
•^.  Who  was  tiiat  umpire  ? 

Hi  Wjd  thoofe  two,  to  explain  ivhichi  if  proper,  I  will  g6 
into  particulars.  Finding  we  could  come  to  no  conduBon  eur-^ 
{elves^  agreeably  to  the  powers  we  wcrecntrufted  with,  we  pro- 
ceeded to  the  thoice  of  aii  umpire  ;,  whether  the  propofition  wa* 
q;iade  by  Mr,  Pearce  or  rhyfelf,  I  do  not  recollect  which,  bat 
h  was  agreed  to;  Mr.  Pearce  ndminased  Mn  Ralfton. 

M.  Was  this  at  the  fourth  mceting^? 

H*  At  th«  fourth  meetmg  I  think— canhot  be  Certain  iiovr^^ 
%  nomitt^ted  William  Haflctt,  both  of  which  gentlcmcji  wfc 
a(£^ed  were  unexceptionable  ^  but  that  we  might  be  upon  a 
pe(fe£i  equality,  ire  drew  lots  for  choice.  The  choice  fell  on 
Mr.  Halflon.  After  which,  I  think,  we  adjourned,  and  told 
Mr*  Paffmore  to  inform^the  gentleman  of  what  we  had  done  ^^ 
t  tbipk  Mr.  Bayard  was  not  there  when  we  adjourned— 

Jfi»  To  what  time  ? 

H^  I  think  to  the  ne«t  Wcdnefday-wl  think  that  mettiiigf 
Wias  oa  a  Satarday-^but  I  caiinot  be  podtive. 

R.  Did  Mr.  RaKtoh  attend  ? 

H.  No,,  fir  ;  whcrt  Wo  found  that  Mr.  Ralfton  would  not  ac- 
cept of  .  the  appointment  and  would  not  attetid^  I  propofeol 
Mr*  Haflctt,  to  which  Mr-  Peiirce,  the  other  referee,  acceded 
-^agreed.  .       ^  .  '■ 

,  R^  Did  he  accept  of  the  appointinent  ? 

H*  Yes,  fir  ;  when  we  bad  agreed  on  Mr.  Haiiictt,  wred^- 
fired  Mr.  PafTmore  to  go  and  inform  him,  who  retuped  and  ini- 
fortned  the  i^eferees  that.be  would  attehd  to,  the  bulipefs. 

R*  Did^Mr.  Bayard  attend  at,  the  fame  meeting  the  umpire 
attended  ?. 

H*  Yes,  fir. 

Ri  Relate  whgt  paffed? 

I  '  .  • 

Hm  After  the  umpire  met  the  referees^  we  requefted  Mr. 
Paffraore  to  read  fome  papers  relating  to  the  butAhefs,.  for  the 
information  ^ of  the  umpire;  during  which  time  Mr.  Bayard 
came  ta  the  door  of  the  chaihbcr  where  we  were  fitting,  appa- 
rently as  if  be  was  looking  for  fproebody.    , 

.   R%  Was  it  the  room  you  ufualFy  fat  in  ? 


[  tt  ] 

It.  *tht  fame  room^  fir*  When  he  accofled  Mr.  PaffmM-ei 
^t)d  faid  be  thought  it  was  very  improper  to  be  with  the  refereei 
and  reading  papers  in  hts  abfencc.  We  obfervcd,  that  the  pa-« 
pers  Mr.  Paffmore  was  readings  was  by  order  of  the  *refcrecsf 
and  I  think  I  obferved  to  him  myfelf,  we  had  ni^t  by  adjourn •• 
ment,  and  he  ought  to  have  been  there,  that  ]  believed  the  re-* 
ferees  wilhed  to  do  nothing  but  what  was  corredt,  and  Mr« 
PafTtnore  was  reading  the  papers  for  the  information  of  Mr* 
Hafiett ;  that  was,  I  think,  the  obfervation  I  madob  After 
which  Mr.  Bayard  fat  down  at  the  table  and  joined  in  the  in«« 
veftigatian  pf  the  papers* 

R,  Did  Mr.  Bayard  at  any  time  particalarly  addrefs  himfcl/ 
to  Mr.  Pafirmore?' 

■ 

H*  The  principal  patt  of  the  converfation  was  between  Mr« 
Bayard  and  Mr.  Hafletty  on  the  nature  of  underwriting. 

R.  Did  Mr.  Bayard  Conttnue  with  the  referees  until  the  ad« 
journment  at  this  time  ? 

H*  Yes,  fir. 

R;,  Did  he^  addref&ng  himfelf  to  the  referees  wifh  tfaem  ta 
poftpone  this  bufinefs  ? 

H*  Yes,  fir,  but  not  till  we  were  jiTft  aboiit  to  adjourn^ 

R,  Did  he  (late  any  grounds  for  podpoiiiog  \ 

H*  Yes,  iir ;  be  hoped  the  referees  would  not  come  to  a  de^^ 
cifion,  until  Mr«  PafTmore  furnifhed  them  with  accounts  of  the 
diiburfements  in  repairing  the  brig  Minerva,  or  until  they  could 
be  obtained  from  Nova  Scotia* 

R.  Did  Mr.  PafTmore  produce  thefe  aecounts  ? 

H.  They  were  furni^ed,  by  Mr.  PafTmore)  from  Kova  Sco<« 
tia,  where  they  were  incurred. 

jR.  Had  Mr.  Bayard  at  any  time  previous  to  this,  called  fof 
thofe  papers? 

H.  Not  that  I  recollea*  fir* 

R.  How  Jong  after  this  was  it  before  you  made  your  award  ? 

H*  I  think  that  was  on  Wednefday^  and  the  next  Saturday 
we  made  up  the  award. 

/?.  Were  there  any  obje^ions  on  the  part  of  the  reftrecs  ta 
the  poilponement  ? 

Hb  I  think  it  was  obfervcd,  if  my  memory  ferves  me,  that 
w«  thought  it  was  not  Mr.  PaflTraore's  place  to  furnifh  the  pa- 
pers ;  or  fomething  to  that  effedt. 

R.  Have  you  any  knowledge  of  your  own,  of  notice  of  this  a* 
ward  being  given  to  Pettit  and  Bayard  ? 

L 


[   rs    ] , 

H.  No,  fir. 

■ 

i?.  Were  yoti  pre  fen  t  in  Court  when  Mr.  Paffaiore  was  cited 
to  appear  before  the  Court  oa  the  rule  to  ihcw  caufe  why  an  at- 
tachment  fllould  not  iffufc  for  a  fuppofcd  contempt? 

H.  Yeg,  fir,  in  confeq^QeDce  of  the  rule  having  been  granted 
to  Oiew  caufe* 

R.  Do  you  recoiled^  what  paS^d  in  Court  ? 

H*  I  can'tfay  that  I  recollea  the  whole — 1  recollcft  a  part,  fir* 

R.  Do  you  recollect  whether  any  of  the  Judges  made  obfcr- 
vations  to  Mr.  Paffmore  wttcn  he  was  called  forward? 

H,  I  recoiled  when  Mfi  PafTmore  was  called  forward  that 
the  Chief  Juftice  accofted  Mr.  Paffmore  in  thefe  words,  I  think, 
or  words  (loiilar,  **  You  have  been  guilty  of  an  enormous  an4 
grofs  libel,"  I  think  was  the  exprcffion^  "  agamft  the  charac- 
ters of  two  gentlemen,  that  requires  very  great  atonement  ;'• 
I  think^  was  ihe  expreflion  if  my  memory  fcrves  me.  The  Chief 
Juflice  continued  to  fay  fomethiog  further,  but  in  fo  low  a  tone, 
of  voice,  that  I  could  not  hear  "it. 

R,  Were  Judges  Yeates  and  Smith  on  the  bench  ? 

H*  Yes*  (ir;  1  recollect  them  both. 

R.  Were  you  prefent  in  Court  when  fentence  was  paffed  on 
Mr.  Paffmore? 

*  •     «  • 

H,  No^  iir  ;  I  w^s  prefent  when  he  was  called  up  to  anfwer 
the  interrogatories. 

R,  Did  any  thing  fall  from  the  Court  at  that  time  ? 

H.  Yes,  (ir*  from  fome.of  the  members  of  the  Court  there 
was*' 

R.  From  whom  ?  . 

H*  After  the  Interrogatories  were  read  and  Mr.  Paffinore's 
anfwers,  Mr.  Dallas  rofe^  I  think,  and  endeavored  to  ihew 
that  they  were  not  fuiHcient  or  competent  to  exculpate  him 
from  the  contempt  ;  and  I  thiok  quoted  feverat  authorities  in 
fupport  of  that  doctrine  ;  to  which  Mr.  Mofes  Lev)'  replied! 
and  quoted  feveral  authorities  alfb  in  fupport,  I  think)  of  the 
anfwers  to  the  interrogatories  being  fuficient,  and  I  think  par- 
ticularly Judge  filack(lone*s  Commentaries  in  fuppoft  of  it.  Ix^ 
the  courfe  of  the  argument  he  vas  interrupted  by  judge  Yeater 
and  Judge  Smith  ;  I  think  the  gentlemen  fpoke  at  nearly  one 
and  the  fame  time  ;  Mr.  Levy  was  (landing  nearly  behind  me 
at  tiiis  time  and  appeared  extremely  hurt  and  irritated  ;  he  ob- 
ferved,  that  if  he  was  interrupted  in  this  manner^  and  had  no** 
an  opportunity  of  fpeaking  for  his  client^  lie  would  fit  down 
and  fay  no  more.     .    , 
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Mr.  Steei.,^:  As  I  think,  Hr,  it  would  tend  vnucli  to  tbeex- 
pediting  of  budnefs)  that  the  Court  (hould  (it  in  the  afternooHy 
I  therefore  move  that  the  Court  adjourn  'till  3  o'clock  in  the 
afternoon*'    Which  was  agreed  to*- 

SAME  DAY,  P.  M. 

R.  Do  you  know  .of  any  thing  that  paffcd  fabfeqoent  to  ivhat 
you  faid  this  morning  I 

II.  There  was  fomethiog  took  place  \n  the  intermediate  time, 
and  atfo  fubfequent  to  what  I  tpJated  this  morning*   / 

R.  Did  it  relate  to  Mr.  Paffmorc's  cafe  ? 

H,  1  don't  know  that  \t  particularly  does ;  the  firft  thing  in 
order,  not  mentioned  this  morning,  was  my  being  in  the  Su- 
.  preme  Court  at  a  time  when  a  motion  was  made  by  J.  B.  M*- 
Kean,  Efq.^  this  I  think  wns  at  September  term  1802,  to  have 
the  execution  fet  alide,  that  had  been  ifTiied  againft  Pcttit  Sc 
Bayard,  and  had  been  levied  on  the  ^oods,  a»  I  underftood,  of 
Andrew  Bayard,  to  which  motion  for  felting  a(ide  faid  execu- 
tion, Mr.  M.Levy,  counfel/for  Mr.  Paffmore,  I  underftoody 
agreed  to  Without  ah^  opposition. 

R,  I  Willi  you  io  inform  lis,  whether  any  thing  fell  £rom  the 
Court  at  that  tirii^  ? 

H,  No,  fir  i  I  don^t  think  there  w^s: 

R.  Can  you  recollc£l  wither  any  thing  fell  from  the  Court, 
re:latiye  to  Mr.  PalTmor^,  at  any  fobfequent  period  ? 

H.  No,  fir  )  but  relative  to  fett^iOg  a&de  the  award,  and  the 
reaCons  for  that— my  knowledge  goes  no  further. 

Mr.  BoiLEAU.  I  ififh  to  aflc  the  witnefs  one  queQion  :  Mr. 
Henry  has  dated  in  his  evidcjjce,  that  when  Mr.  Paffmore  en- 
tered the  Court,  the  Chief  Judice  accoAed  him  and  faid,  he 
had  been  guilty  of  an  enormous  and  grofs  libel  on  two  gentle*^ 
men^  The  quedton  I  wifh  to  aik  him  is,  whether  any  conver- 
sation happened  fubfequently  ?  '  '      . 

H,  I  do  not  recoiled  any  convcrfation  that  took  place  after- 
wards. I  only  recolfeft,  that  Mr.  Paffmore  turned  to  his  coun- 
fcl— «bu.c  what  he  faid^  I  do  not  know*. 

B.  I  wifli  the  wiijefs  to  ftate,  whefher  he  can  recoiled  that 
Mr.  Levy  made  any  obfervations  on  the  manner  of  proceeding  ? 

H^  I  rtfcolli?a^  he  did,  fir.  I  recollea,  that  Mr.  Levy  ob- 
ferved  that  he  hoped  the  Court  would  proceed  in  the  ordinary 
mode  of  proceeding  in  like  cafes— I  think  was  the  expreflion^ 
that  the  Court  would  permit  Mr.  Paffmore  to  anfwer  by  in- 
terrogatories. 
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Mr*  RoDVET*  Did  any  iobfcniation9  fiiiU  from  the  Court  in 
reply  to  Mr.  Levy  ? 

if.  I  do  oot  rcco\\t€t  that  there  was— there  vere  feme  obfer- 
vatioDfi  made  by  Mr,  I^allas— I  do  not  tecoltedl  any  reply  by 
(he  Court* 

eXOSS  EXJMItfSD, 

»  «  • 

I 

Mr.  Dallas.  I  undfrflaod  the  witnefji  was  one  of  the  re* 
feree9.     I  would  wilh   Mr.  Henry  to  (late,  .whether  hr.  ever  • 
faw  the  original  agreement  iigned  by.Ptttit  and  Bayard  ? 

If.  I  never  faw  the  original  agreement  (igned  by  Pettit  and 
Bayard^^that  I  recoiled^.  I  faw  the  rule  ot*  Court  authorizing 
the  referees  to  meet|  which  I  u-uderllood  was  a  tranfcript  o£ 
the  agreement. 

£)•  I  wifli  the  witnefs  to  ftate,  w|icther  any  of  thofc  rcafons 
affignca  by  him  in  his  teftimony,  for  altering  the  mode  of 
proceeding,  were  comnfunicated  by  him,  or  any  other  perfon, 
to  MelTrs.  Pettit  and  Bayard  ? 

JI,  Whether  the  alteration  in  the  mode  of  proceeding  origi-* 
rated  with  Mr.  Pearce  or  myfelf,  I  cannot  fay  ;  but,  'we  mu<* 
tually  agreed  in  the  neceffity  of  the  thing  s  and,  I  have  reafon 
to  believe,  Mr.  Bayard  was  made  acquainted  with  the  altera- 
tion, tho^igh  I  cannot  poGtlvely  fay,  that  it  was  made  formally 
to  him — he  met  the  refevees  once  or  twice  afterwards. 

D.  I  wifh  the  witnefs  to  (late  fpecifically,  his  reafons  why  be 
thinks  MeiOfrs.  Pettit  and  Bayard  had  information  of  the  alte« 
ration  ?  /  "^ 

H.  My  reafon  is,  that  when  it;. was  firfti  propofcd,  Mr.  Bay«i 
ard,  I  think,  faid  he  had  nb^  u,nderwrote  ou  the  fame  impref* 
fions  that  Mr.  Yard  ha4of  the  faipe  policy. 

X 

Z).  I  would  wi(h  the  witnefs  to  fay,  whether  Mr*  Bayard  wft^ 
prefent  when  the  converfation  took  place  between  the  referees  f 

H.  I  cannot  7)o{itive1y  recollei^ — but  I  think  not.  If  my 
memory  ferves  me,  it  appeared  to  be  rather  a  Vifh,  or  propor- 
tion from  Mr.  Baj^ard. 

D.  Then  I  underfland  the  witnefs  to  fay,  that  Mn  Bayard 
was  not  prefent  all  the  time,  I  wifh  to  know  from  the  wit- 
nefs, whether  the  rule  of  Court,  for  entering  into  a  new  agree- 
ment, wa$  ever  ibewh  to  Mr.  Bayard,  or  to  Pettit  and  Bayard  I 

if.  I  do  not  knaw  that  it  was,  I  did  not  conceivey  if  my 
memory  ferves  me,  that  that  >as  neccffary,'  he  having  a.  rule 
taken  out  for  himfelf  or^for  the  houfe  of  Pettit  and  Bayard. 

Z).  I  wi(h  the  witnefs  to  (late,  as'hehas  mentioned  the  poli- 
cy of  infurance  produced  at  the  meeting,  whether  James  Yard 
fubfcribed  for  any  others  than  himfcflf  \ 
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L.  Yc5,  fir,  I  think  he  did  ;  but  for  "bow  many  befide  him- 
felC,  I  cannot  recollefl ;  but  it  was  not  lefs  than  Xmo^  if  mf 
nemory-  Cerves  me. 

J).  I  afk  the  witncfa  -whether  Mr,  Yard  fubfcribed  for  either 
of  the  ai^derwriteiiB)  Meffrs.  Philli{>s>  Crammond  and  Co.  James 
I^le,  or  Nicklin  and  Griffith  ? 

H.  I  cannot  defignate  particularly  what  gentleman  he  fub- 
fcribed for  \.  but  it  is  clear  to  me  that  he  did  fubfcribe. 

I ' 

'  w  ■  <  ' 

J9,  Did  Mr.  Yard  fubrcribc  the  policy  for  any  more  than 
himfelf  ;  and,  if  he  did,  for  whom  did  he  fufofcrtbe  ? 

H,  I  cannot  recollect  particularly— my  memory  don't  ferve. 
J  prefume,  the  policy  might  be  produced|  which  wodld  be.bed. 

jO.  That  is  in  the  poflVilion  of  the  counfel  on  the  other  Gde  ? 

JS«  The  geatleman  is  .miftakenr— it   is  not  in  our  pofleiHon  ? 

D.  I  wilh  the  witnefs  to  ftate^  what  documents  were  pro- 
duced to  the  referees  ;  I  wifh  him  to  ftate,  whether  any  protdl 
orproteftsi  whether  anyfurvey  or  furveys,  were  produced. ; 

H.  The  principal  papers  that  were  exhibited  to  the  refereesi 
were  the  letter  of  aoandonmeiit,  the  policy,  the.protcft  of  the 
captain,  and  I  believe  a  f^rvey  ;  that  I  ;think  was  all  the  prin* 
cipal  papers,  which  were  produced. 

D*  Tlic  witnefs  will  ftate,  whether  at  ainy  time  two  protefU 
were  produced^  and  was  n6t  the  lad  proted  mi&ng  durihg  part 
of  the  time  I 

ff*  Yes,  iir  ;  in  the'  ihveftigation  of  the  bufinefs,  the  laft 
proteft  that  was  forwarded,  was  milling.  I  recollect,  that  in 
the  courfe  of  the  bulinefs,'  Mr.  PaHmore  thought  Mr.  bayard 
was  in  poCCeffion.  of  the  paprr^  as  lie  had  been  looking  at  it. 
He  mentioned  it  to  Mr.  Bayard^  in  the  room.,,  that  be  mufl  have 
the  paper  ;  Mr.  Bayard  declared  he  had  it  not  ;  but,  at  the 
lad  meeting  of  the  referees,  Mr.  Paffmore,  in  looking  over  bis 
papers,  faund  it. 

Do  I  wifli  the  witnefs  to  Rate,  whether  he  was  prefent  in 
the  Supreme  Court,  during  the  time  of  the  argument  for  fetting 
the  award  afide  ?  v 

ff,-.  Yes,  (ir,  a  part,  I  cannot  fay  all  the  time.  - 

D,  I  aik  the  witnefs,  whether  the  counfel  of  Mr.  Bayard  did. 
not  move  for  having  the  award  (et  aiide,  in  confequehce  of  the 
fecond  proteft  %ot  being  produced,  which  would  have  proved 
the  veffel  not  to  be  fea*worthy. 

,  ^.  I  do  not  recolledt  that  that  was  an  argument  made  ufe 
of.  Withrefped\  to  the  particular  argument,  I  cannot  change 
iny  memory  with  it.     I  recoUedt.  that  I  w^s  in  Court  when  the 
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JaAge  gare  the  opinion  of  the  Goart,  and  if  my  memory  fcrves, 
that  the  reafon  for  felting  afide  the  award  was,  that  Pet'tit  and 
Bayard  had  not  been  furmfhed  with  notice  bf  the  hifi  meeting 
bf  the  referees* 

D.  I  wifli  the  wrtnefs  to  fay,  whether  any  notice  w;k«^iven 
to  Mr.  Bayard  pcrfonally  or  in  wrttingi  fubfeqnently  to  th« 
^rH  ibeeting  ?  .  . 

ff,  i  do  not  rccoI]e£^,  it  i*  imprrflibtc  I  fhouldy  nn1cfs  I  fer- 
ved  the  notice  myfelfi  which  I  did  sot. 

D^  I  wi(h  to  know  whether  on  the  breaking  up  of  the^rft 
meeting,  the  day,  houf  and-placc  of  thi  next  meetlngvwere  fix- 
ed on  ?  .  '     -  • 

-HI  Yes,  Gr ;  our  adjoarnmcnts  were  to  a  certain  day,  with 
rcfpeA  to  the  hour  it  was  gdncraliy  before  what  is  called  cof- 
iee-houfe  hours  ;  the  place  was  always  "tht  cofiee-hpufe. ,  I 
liere  beg  leave  to  anfwer  to  a  previous  quefti'>n^  as  to/rthe.rea- 
fons  given  for  fetting  ^Gde  the  award  ;  I  was  prefent-»-tio( 
preieiit  the  whole  time  j  but  I  V):as,  when  the  Judge  gave  the 
decidon  ;  the  reafon  affigned  by  the  Court  was,  that  the  reqtteft 
made  by^  Mcffrs.  Pcttit  and  Bayard^  for  the  poflponement  of  a 
decifioD,  nntil  they  could  procure  the  accounts  from  ^Nova 
Scotia,  was  a  reafonable  rtque{(.  - 

D.  The  witnefs  will  ftate,  whethej  Mr.  Bayard  had,  from 
bim,  or  any  prher  perfon,  notice  of  the  a^pbintroent  of  Mr» 
Haflett  as  an  umi^irej  before  he  Taw  him  in  the  room  I 

Mn  He  had  it  not  from  me. 

jD.  What  time  el apfed  between  Mr*  Hailett's  s^pointment, 
and  hls^attendance  to  the  bufmefs  ? 

H^  Perhaps,  fir,  about  one  hour  from  the  time  of  the  ap- 
pointment, until  Mr.'  Haflett  come. 

D.  Whether  after  they  had  agreed  oti  the  nomination,  of 
Mr.  Haflett,. the  referees  did  no^  leave  the  room  in  which  they 
were  previoufly  fitting,  to  go  into  the  coffee-room  ? 

H*  If  my  memory  ferves  nie,  fir,  we  had  not  gone  up  to  the 
room  ;  we  were  below,  aiid  were.»»formed  that  Mr.  Ralflon 
would  not  attend.  ' 

D.  I  aflc  the  witnefs,.  whether  frqm  what  he  has  lad  faid,  he 
means  the  room  on  the  right  hand  ? 

H.  Yes,  fir  ;  in   tb^  room  ort  the  right  hand^if  my  memory 

ferves  me. 

•  ■  •       •■       ' 

2>.  Whether  this  nomination  in  the  coffee-room  was  previous 
to  going  up  into  the  room  where  they  ufually  fat  ?. 

Hm  Yes,  fir,  it  was  previous  to  our  going  up. 


I    83     ] 

I 

JD.  I  wifli  the  wjtBtffs  to  ftatc,  whether  they  went  up  into 
the  rqofni  in  whichithey  ufually  fat,  before  w  after  Mr,  Haflett 
joined  thCin  I  ( 

.ff.-If  my  memory  ferves  me,  vre  did  not  go  up  to  the  foom 
Where  We  commo^nly  met,  until  Mr.  Paffmore  returned,  and 
told  us  that  Mr.  Haflett  had  agreed  to  fervc  ;  we  then  went  up 
before  Mr.  Haflett  arrived.  -    * 

D.  I  wi(h  the  witnefs  to  ftate,  whether  the  meeting  of  that 
evening  did,  or  did  not)  depend  i|pon  Mr.  Hailettt's  accepting 
his  appointment  a^  an  umpire  ?  ' 

H,  In  the  firft  place^  I  would  obferve,  it  was  not  in- the  even- 
ing ;  U  was  about. CO ffee-houfe  hpurs  ;  about  13  o'clock.     Be- 
fore I  went^td  the  colTee-houre,  I  did  not  know  but  Mr.  ilafflon  ' 
would  ferve.     We  knew  of  no  other  way  than  if  Mr.  Haflett 
had  not  accepted,  we  piuft  have  adjourned. 

jD.  I  a^  the  witnefs,  whether  .Me fl'r^.  Pettit  and  Bayard,  or 
tlcher  of  them,'had  noti<fe'of  Mr.  Haflett's  appolntmeat  aa  an 
umpite  ?     . 

///.'  I  tTiought,  fir,  I  anfw&red  that  queflion  before.  I  have 
no  knowledge,  except  what  Mr.  PafTniore  faid.  But  With  rc- 
fpe6i  tp.MelTrs.  Pettit  and  Baya^rd,  I  do  not  know  that  tlicjr 
wene  made  acquainted  with  it.  ^ 

D*  I  vifti  to  know  from  the  witneft,  whether  Mr.  Bay:ird 
was  prefent  atany  part  of  thq.  examination  of  Phillips,  the  (hip- 
tarpenter,  ai^d  whether  any  opporjupity  was  given  him' to  exa- 
mine him  I  ' 

H.  I  obferved  in  the  former  part  of  my  tcftimony,  I  think, 
^hjTt  Mr.  Baiyard  did  not  come,  until  Mr.  Phillips,  w^wit  away« 
1  believe  he  was  only  :onGe-ther<. 

■    -  '  * 

'     jD.  I  wiCh  the   ij^itnefs  to  fay  whether  Mr.  Bayard  ever  had 
an  opportunity  to  exai;nine  ther^ilot  l^  \ 

^.  Withn-efpei^  to  the  pilot  is. not  in  tcftimony  before  you. 

D,  I  otg  to  be  underdood*— ,all  X  mean  is,  Lad  Mr«  Bayard 
any  opportunity  to  examine  the  pilot  ? 

H.  IlJelieve  I  obferved  in  wh^t  I  faijd-upon  thatfnbjc<£\,  that 
Mr.  Pcarce  diJ   not  cora^  till  after  the  pilot  had  gone  away. 

■  i}.  I  a(k  the^witn^fs  whether  Mr.  Bayard  did,  or  did  not  ap- 
pear much  furpriied  after  he  had  entered  the  roon?  to  find  the 
umpire  there  and  Mr.  Paffmore  reading  papers  to  them  ? 

A^I  have  mervtioijied  in.  l.he  former  part  of  my-teftimony 
that  Mr.  Bayard  came  to  tlie  door  apparently  as  looking  for 
Ibmebody ;  whether  he.  was  furprized  or  not  I  cannot  fay. 
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t),  I  wifh  the  witncfs  to  ftate  /whether  he  did  not  ebfcrve 
hiixi«If  to  Mr.  Bayard,  when  be  wasabo\n  to  retreat  from  the 
room,  and  called  to.  him  telling  him,  <'  come  in  Mr^  Bayard 
ve  are  on  your  tu&nefs  I  . 

H*  I  recoiled  Mh  Bayard's  coming  to  the  ddor,  tirhc;ther  ft 
-was  {hut  or  not  I  cannot  fay  ;  but  I  tbiitk  it  was  upon  a  jaj:/ 
Ifmy  n^emopy  fervca  roe.  If  uiy  mtm^ry  fcrvesjme^  I  waa 
fitting  with  my  fide  to  the  door,  looked  round  andfaw  it, was 
Mr.  Bayard  ;  as  I  obfefved  before  he.fcemed  to  be  looking  for 
fom^body  ;  1  think  1  fpoke  to  him  and  aiked  bim  to  come  in. 
I  do  not  recoiled,  that  he  appealed  to  vrifh  to  retread,  if  my' 
memory  ferves  ipe.        ,      j^.  -  ,    ^    , 

Dm  I  aik  the  -witnefs  whether  he  h^d  been  examined  before 
on  this  queftion  in  the  Supreme  Ccfurt  ?.         . 

H,  I  might  have,  ifir* 

i).  I  ^uc  the  wittiefiiwbetkerhe  can  recoUeft  that  itw^s  ever 
fgggeiled  that  .Mr«  Bayard  agrdjed  to.  the  choice  of  the  umpii-^  \ 

H,  I  do  notr«colle4^,fir,  that  1  did,  in  any  other  way  than  by 
iofenence,  in  his  dtting  down  on  the  bufmefs  ;  for,  as  Ifaiid  be« 
fore,  i  did  not  know^th'at  be  had  ever  been  confultedj  as  to  that 
bufiBcfs..  .  '  ' 

Z>.  Whether,  at  anytime,  and  at  what  time,  he  heard  of  the 
di&retice  between  the  agreement  and  the  niie  of  Co^irt,  for  the 
Arbitration  ?  '  ,  ■   i.  ' 

ff.  I  don'trccollca,  fir.    ''■""' 

D.  It  appears,  Mr.  Speaker,  that  the  agreement  was  to  fub- 
mit  the  matter  iri^difpute  to  Mr.  Pearce  and  Mr..  Henry,  and 
they  wfere  to' decide  ;  upon  carry in|g  the  agreement  to  the  prbtho- 
notary**  office,  vhe  riile.^as  ilTued  giving  a  power  to  chocxfe  an 
umpire,  and  the  rul^  w^i*  iffue3  with  this  error  ;  I  wifh  to  know 
at  what  time  the  withefs  w*s  informed  of.  the  variance  between 
the  agreemient  entered  into  and  the.  rule  thit  ifTqed  to  the  re- 
ferees ? 

■^ '  .        ■        .  '  ■        ■'     .       ' 

II.  r  think,  fir,  I  never  heard  of  the  rule  of  Court  being 
taken  put  'till  Mr.  Palfmore  informed  me  he  had  taken'  the  li- 
berty to  make  o£e  oi^  my  name  as  an  arbitrator. 

Z>.  I  alk  the  witnefs,  whether  Jie  ever  heard  of  the  differ- 
epce  between  the  agreement  land  the.  raU  of  Court  ?  •  , , 

If.  I  never/  fir,  at  any  time,  ivhSle  I  was  a£^ing  as  a  referee 
under  the  rule  of  Courcaffued  for  that  purpofe,  \!nderfk)odjt 
ia  any  other  way- — (that  rule  under  which  we  aftcd)— than  that 
if  we  did  nbt  agree,  we  were  authorized  to  choofe  an  umprre  ; 
I  never  heard  that  there  y^as  none  [^r6  authority  J  tintil  aitcr 
the  execution  was  fet  afide ;  bu^t  xerta^nly  not  'till  aft<r  the 
award  waa  entered  in  the  office. 


t  it  i 

i).  I  wifh  the  whncfs  to  (late,  whether  Thonat  Paffmor^  ifr^* 
iorraed  him  he  had  ever  applied  at  the  protho notary '9  ofi'ce  io4 
ah  execution,  and  was  refuCed  \  if  fo,  at  What  time  was  xM 
Application  made  ? 

ff.  If  my  memory  fertes  me,  I  think  Mr*.  PalTmore  men'ilc^n^^ 
ed  to  me,  that  ait  estecution  had  hieen  granted,  but  I  neVer  dt<f 
^^Qfever  heard  him  fay  that  any  objedEions  bad  been  made  hf 
the  prothonotary,  to  granting  the  eyeciYtion* 

Z).  I  will  now  transfer  the  attention  of  the  Court  to  ii^4 
triminat  pvirt  of  the  profecutiqn.  I  wifh  tl|e  witnefs  to  ftate^ 
1?hether  he  is  po(itive  or  corrcft,  that  the  faA  of  the  dontempt 
Was  proved  or  acknowledged  before  the  Court,  before  he  hear4 
the  Chief  /uftice  call  for  Paffmore,  ai^d  dj6rcribe  the  enor- 
taity  of  the  libel,  and  fa]^  that  h  rehired  great  atonement  ? 

Si  I  i{i  wt  i*f  cotle^kf,  fir,'  that  any  t(iing  bad  come  to  m^ 
ktloWijedge,  that  could  make  mre  hare  ao  i^ea  that  the  con<f 
leillpt  coi^hi  be  proved.  With  ^efpeft  to  tl^e  order  of  time,  I 
think  the  firH  time  t  was  in  the  Supreme  Court,  was  the  d»y  otL 
Which  the  role  was  apj^lttd  ^r  to  (h'ei^  ca'ufe  ;,|  i^as  not  in 
the  Court  agaip^  nntil  the  day  on  if l^ich  Mr.  Pa^more  ifas  caU 
led  up*' 

_  p.  I  aik  the  wltpcB,  \n  i^h^t  part  of  the  C^TMrt  he  w^  wheit 
t'aS'more  was  caUe^  vp  i  whethjer  withjn  the  bar,  or  without  ^ 

H.  I  cannot  fay,  (ir,  particularly  what  ptert  of  the  Court  I 
Itad  been  jn  ;  biit  I  fecolle^  well  another  time  attending  the 
^oiirt,  a9  th^  fecurity  of  Mr*  Paitmorc  ;  I  was  theff  within  the 
hat. 

D.  t  wi(b  the  Witrfefs  to  ftatc,  whether  his  memory^  wiUena-^ 
ble  him  to  recoiled  what  fell  fronr  me  ^bile  I  was  addreffing 
the  Court,'  in  behalf  of  the  attachmCRt  ;  if  I  did  not  fay,  wheit 
Mr*  Mpfes  Levy  wiQied  interrogotories  to  be  file^,  that  having- 
proved  the  contempt,  it  was  a  matter  of  prfviiege^^  sClnd  not  wxjt 
duty  to  exhibit  them  ? 

H^  I  recoiled  after  Mr*  Paflmor^  had  been  Called  ojp,  laA 
received  his  reprimand,  Mi**  Mofes  Levy,  his  counfel,  bopecf 
Mr.  Paffmofe  would  find  an  opportunity  of  exculpating  him felf 
in  the  ufijral  way,  and  made  fomt  other  obfervations,  to  wbicli 
Mr.  Dallas  faid.  that  that  was  not  neceffarv,  all' that  Mr.  Paff^' 
more  had  to  do,  was  to  own  the  hand  wilting,  and  if  foj'  the 
Conrt  might  proceed  to  pafr  fentence. 

D.  The  mitnefs  is  perfeflly  correft  ?  I  aifc  him  whether  he' 
can  recoiled  drill  fu^rther,  that  I  ftated  that  PalTmortf  had  ac^ 
knowlcdgrd  the  fad  charged  \ 

H.  I  do  not  recoiled  that  it  appeared  in  Court,  that  Mi^^ 
PaiTmore  ever  acknowledged  haVing  freen  guilty  of  a  Conteibpt  1 
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.  D.  I  ^ifli  the  witncfs  to  ftatc,  ivhefher  Mr,  PafTmore,  by 
himrdf,  or  by  his  counfel,  had  noc  acknowledged  the  polling 
lip  and  figning  the  paper  ? 

H,  It  18  very  pofiible  ;  I  really  cannot  charge  my  memory 
whether  he  didy  or  did  not.  He  might  have  acknowledged  that 
he  Hgned  it. 

D*  I  aik  the  witnef*,  whether  he  heard  Mr.  Mofes  Levy 
fay,  <*  if  he  was  not  permitted  to  be  heard  in  favor  of  his  cli- 
ent, he  would  (it  dowd  and  fay  no  more  ? 

H*  The  rpeaker  will  obferve,  that  the  anfwer  to  this  queftion 
will  apply  to  another  time,  not  to  the  time  that  I  was  in  Courty 
when  Mr.  PafTmore  was  called  up  to  anfwer  to  the  interroga-  . 
tories.  After  the  interrogatories  had  brten  gone  through  with, 
and  the  anfwers  of  Mr*  PaiTmorei  Mr.  Mofes  Levy  rofe  and 
tddrcfTed  the  Court,  as  I  think  I  have  obfrrved  in  a  formerpart 
of  my  teftiroony  ;  Mr.  Levy  was  interrupted,  and  appeared 
hurt  and  chagrined,  and  faid  that  if  he  bad  not  liberty  to  fpeak 
for  his  client)  he  would  fit  down* 

D.  I  aik  the  witnefs  whether,  in.  the  courfe  of  the  argument, 
Mr.  Levy  had  not  fuffered  frequent  interruptions  from  the  op« 
pofing  counfel  ? 

]!•  Yes,  fir,  he  did  ;  and  I  think  the  oppofite  counfel  quoted 
fevf  ral  authorities,  to  (hew  that  his  arguments  did  not  apply  to 
the  queftion  ;  after  which,  Mr.  Pa(rmorc'8  counfel  quoted  fe« 
veral  authorities,  to  (hew  that  the  anfwers  were  fufiicient  to 
purge  the  contempt— and,  1  think,  in  particular.  Judge  Black* 
(lone. 

Z).  I  now  put  it  to  the  candor  of  the  witnefs  to  fay  whether 
the  manner  of*  the  Court,  in  interrupting  Mr*  Levy  was  rudey 
angry  or  improper  ? 

H>  This  is  a  queftion,  Mr.  Speaker,  of  mere  matter  of  opi- 
nion,  which  1  am  forry  I  have  to  anfwer  ;  but  as  truth  is  ne- 
cefFary  in  all  things  I  muft  fay,  that  the  interruptions  appeared 
very  rude*  The  gentlemen  feemcd  to  fpeak  at  one  and  the 
fame  time,  and  feemed  agitated  and  difpleafed* 

Mr*  BoiLiAU.  Mr.  Henry  has  ftated  that  Mr.  Levy  was 
frequently  interrupted  in  the  courfe  of  his  argument ;  I  uifh 
him  to  ftate  whether  thofc  interruptions  proceeded  from  all  or 
only  one  of  the  gentlemen  ot  the  bench  ;  or  whether  they  pro<% 
cecded  from  the  bar  ? 

JI,  I  only  allude  to  Judge  Ycates  and  Judge  Smith  ;  I  do 
not  recoiled  of  Judge  Shippen,  ,^ 

j9. 1  a(k  the  witnefs  whether  Qnce  that  time  he  has  ever  heard 
,  Mr*  Moffi  Levy  complain  of  the  rudenefs  of  the  interruption  ? 


JiT.  No,  fir,  I  ncTcr  have ;  I  never  had  an  opportunitjr  of 
talking  with  Mr.  Levy  on  the  fubje^. 

D.  I  wifti  to  aik  the  witnefs  whether  he  does  not  recoiled 
the  Court  afligned  a  variety  of  rcarons  bcfide  that  one  of  Mr. 
Bayard's  not  having  been  furniihed  with  account*  of  the  re- 
pairs, as  the  rcafon  for  fctting  the  award  afide  ? 

H.  To  the  firft  part  of  the  queftjon  I  anfwer,  the  Judges  ' 
did  not  complain  that  Mr.  Bayard  had  not  time  to  procure  the 
accounts,  but  he  ai&gned  it  as  a  reafon  that  he  bad  not  been 
furniihed  with  the  papers.  With  refpedt  to  the  obfcrvations 
made  by  the  Court,  the  judge  made  fcveral  and  was  pleafrd  to 
fay  that  the  gentlemen  to  whom  the  bufinefs  had  been  referred, 
-were  gentlemen  of  underftanding  and  information. 

jD.  I  aik  the  witnefs  whether  the  teftimony  of  Phillips,  the 
fcipcarpenter,  did  not  prove  that  all  the  repairs  were  made  on 
the  upper  works  of  the  veffel  I 

ff.-No,'  iir,  I  do  not  recoUedt  that  to  have  been  the  cafe, 
but  I  re<:oUe£l  the  Chief  Judice  addreffing  himfelf  to  me,  and 
aiked  me  the  reafons  for  paifing  my  judgment,  for  I  told  him 
the  teftimony  of  the  (hipcaipenter  proved  that  the  vefTel  was 
iea-worthy.  After  th^t  the  Judges  exprefled  their  fentimenti 
in  favor  of  my  jadgment. 

B»  I  wifh  the  witnefs  to  ftate  whether  PhtlUps  did  not  make 
an  affidavit  of  the  fafls  ? 

/T.  Yes,  ftr,  it  was  fworn  to  before  Clement  Biddle,  I  think. 

Mr.  RoBNKY*  I  will  aflc  the  witnefs  one  or  two  queftiont 
more.  Whether  the  referees  proceededon  the  grounds  of  Phil« 
Ups'«  affidavit  or  on  his  teftimony  ? 

^H.  I  did  not  look  upon  the  examination  taken  before  the  re* 
ferees  to  be  any  thing  more  than  a  corroboration  of  what  ht 
had  previoufty  given  on  oath. 

'    /?•  Was  his  examination  the  fame  with  his  affidavit  i 

H.  Much  the  fame. 

R*  I  think  the  witnefs  faid  before,  that  when  examining 
Mr.  Phillipfty  he  had  mentioned  fomething  to  him  about  a  voy* 
age  to  Europe ;  I  would  wi(h  him  to  repeat  that  part  ? 

H.  As  to  the  queftion  I  aiked  Mr.  Phillips,  as  to  whether 
if  he  was  inclined  to  go  to  any  diftant  port  in  Europe,  whether 
Le  would  have  gone  in  that  veiTel ;  he  anfwered  that  he  would 
as  foon  as  in  any  other  vefTel  in  port. 

Rn  I  think  the  witnefs  has  ftated  that  Mr.  Bayard  was  not 
fnrefent  at  the  examination  of  Phillips  ;  I  aik  the  witnefs  whe- 
jtlier  Mr.  Bayarii  if;  he  bad  thought  proper  to  attend,  mighi: 


I   M    3 

^va  Itt4  •  {*tt  tad  fair  oppsrtunitf  of  enminihg  ftrto  HimMf  ( 
j^ffd.  whether  l>e  might  have  atteadel},  if  b«  had  thought  proper  \ 

J3,  ¥ea. 

JR.  tiitf  Henry;  yoii  have  bee6  aJced  t>y  the  b^poiite  icbiinfels 
what  yoQ  would  have  done  if  Mr.  Haflett  bad  not  attended: 
)[  z%  you  \7hether9  if  Mr.  Haflett  had  not  come,  the  rieferees^ 
If oiiid  hate  a^jo^rne^  to  tneet  again  ? 

ji.  Certainly;  ^r* 

i?«  I  aft  the  witnefs  i^hether  Mr.  Bayar^  was  pre (Itot  Ht  tbt 
fiitte  of  adjovrnment  of  the  previous  meeting  I 

£t.  I  66  not  rpcoUed^,  fir ;  t  thipk  he  walk  not. 

/?.  Was  be  prefent  at  the  meeting  previous  to  thift? 

H^  Jf  my  memory  rerve$  njc,  J  believe  be  was  j  we  bad  j^vi 
|p«^e tings,  three  of  which  1  am  ^confident  be  was  at* 

E.  The  wittiefs  has  fatd  tl^at  the  pilot  gave  a  ftatemeat  in 
l^rtting  {  I  a^t  hjm^  di4  not  the  referees  r eje4  the  pilot's  itatf « 
lueht? 

H.  I  really  do  hOjt  1cno#.    • 

i?f  Did  they  receiye  it  as  teftiinony  I 

H*  Ko,  fir  I  ibot  as  teAi^ony ;  it  was  confidered  as  a  mptf 
j^pcount  of  what  had  taken  place  in  the  river. 

JS*  Mr.  RobN^T«  Wie  fk%\\  next  proceed  to  the  e^ataripation 
pf  William  Haflett* 

Mr.  RopMEY.  f  wifh  the  Witiieft  to  rcUte  tp  the  fidiirt  all 
^t  f^^  be  know^  that  relate  to  the  fubjedt  qow  before  them* 

Mr.  HasletT.  My  fitft  tweeting,  Jir^  with  Mr.  Henry  ^tA 
Mrl  ^earce  was  at  t^e  ccffee-hoijire,  aboat  the  Htter  end  ct 
|uly  I  dps;*  i  found  them  together  with  Mr*  PalTmore  fitting 
)n  a  room  of' the  cofl^e-houfe,  up  ftaifs  ;  I  fat  down  with  themy 
iind  they  proceeded  to  give  me  a  llatement  of  the  cafe  fubnri'^ed 
ito  them  I  Mu  Bayard  was  not  jprefent,  nor  did  I  know  at  wbat 
jiour  (he  parti<e6  i^teiefted  were'  to  mret  the  teferees  ^  pot  loa^ 
^ftcr  I  had  taken  my  feat  tit  th«  table  Mn  Bayard  came  to  th« 
oom  door  and  e?cpre4ed  a  degree  of  fiirprize'at  fin4ing  Mr. 
a^tpore  with  the  referees  without  his  knowledge.  Mr.  Bay- 
ard then  came  into  the  room  and  fat  down  y/hh  us,  kt  WHt 
table,  and  we  entered  upon  the  bufinefs  immediately  :  all  th<e 
iefiiniony,  I  believe,  tli^t  had  been  exhibited  to  the  aroitratorl 
was  lalcl  before  me,  I  fbund  Mr.  Heni'y  and  Mr.  Fearce  t^re 
pf  di^erent  dpinvoirs,  and  that  the  ^ueftidHS;  at  ieafk  the  prhi^ 
ppal  ^oeftiotisi  in  difpbte^cfrfc)  wheibcr  %hk  veflU  was  le^* 
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worl^X  ai  tbt  tine  sf  Mr  iailiag  aad  whether  Mr*  .PaXToioft 
)iad  eachibited  all  tb«  d^cumentt  tbAt  wera  saccffMy  aod  pro|pcr  i 
after  hearing  ^hat  Mr.  ?^iimcf^  aii4  Mr«  Bayard  had  to  faf^ 
and  Mr.  Henry  and  Mr.  Pearce  having  each  exprefled  their 
.bpihibns  relative  to  the  bufinefs,  I  reduefted  timfe  to  delibef ate 
upon  the  fubjeA,  finding  it  depended  altogether  on  my  opinibn; 
and  we  agreed  to  adjotim  to  a  futmrt  day;  before  the  liext 
xnceting  I  was  enabled  to  make  up  my  mind  with  refpe^  to  the 
opiniqpttbat  I  was  to  give  ;  I  communicated  this  to  Mr.  Hen* 
ry  and  Mr.  Pearce,  informing  them  at  the  fame  time,  th»t  I 
was  ready  to  fign  an  award  in  faver  of  the  plaintiff^  Mr. 
I^earce  declined  Co  fign  the  award  with  us  (  at  the  next  meet* 
ing  Mr.  Pearce  was  Dot  prefent,  then  Mr.  Henry  and  my  felt 
drew  u^  an  award  atid  figned  it ;  I  do  pot  recollect  an)r  tiling 
further,  lir,  relative  to  the  bufinefs  before  the  Court  |  if  quefr 
tions  are  propofed  X  will  eiidcavor  to  anfwer  them. 

/?•  I  aft  the  withefs  whether  Mr.  Bayard,  by  hit  «^  ai4 
5:ondud\  before  the  referees  did  sot  iuaaifeft  a  knowledge  tbat 
Mr.  Haflett  was  aAing  as  umpire  } 

if.  Mr..  Bayard,  to  tbe  bed  of  my  recolledion,  when  he  en- 
tered the  room,  aneAed  not  to  have  any  previous  knowledge 
of  the  meeting  ;  he  fat  down  with  us  however  at  the  table  and 
entered  into  a  dlfcuflion  of  the  merits  of  the  cafe  generally. 

jim  I  wi'fh  the  witnefs  to  flate  whether  at  any  time  previouf 
to  the  difculTion  Mr.  Bayard  dated  any  tafes  as  applicable  to 
the  tate  before  you  ? 

B.  Yes,  fir;  Mr.  Pearce  quoted  from  Park  on  infurancei 
iwo  or  three  cafes,  which  he  thought  were  fimilar  to  the  cafe 
we  had  before  us,  and  Mr.  Bayard  joined  with  Mr.  Pearce  in 
opinion  that  they  were  fimilir. 

i?.  I  aik  the  witneis)  whether  he  did  not  fiace  fome  e^fes  to 
Mr.  Bayard  alfo  I 

]J>  I  do  not  recoiled  whether  it  was  dire^ed  to  Mr.  Bayard 
pr  Mr.  Pearce  ;^  and  to  file  l^ft  ^f  my  »ecolle&ion,  I  fpoke  to 
them  in  turn. 

if?«  The  witnefs  ivill  ftate  to  the  Goutt^  whether  Mr.  Biyard 
nent  into  %^  lirgument  of  ^be  tte^its  of  the  cafe  ? 

H*  Yes,  fir ;  to  the  beft  of  my  recolleflion,  Mr.  Bayard 
broiigbt  forward  bis  obje£lionk  to  Mr*  PalTmore'f  claim^  and 
|;aVe  th^  reafona  upoli  Krhith  they  were  founded. 

1^.  1  aik  the  wicfiefs  whetber  Mr.  Bayard  was  prefei^t  him- 
felf  and  the  two  referees  during  the  whole  time  of  this  meetingi 
and  whether  he  was  not  notified  of  the  fubfequent meeting  \ 

Bf  As  far  as  my  itcotlcaibn  terves  nJc  at  thfJi  dilhfnt  peri- 
od, Mr.  Bayard  did  npt  (lay  with  lis  all  the  time,  and  wan  ntit 
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]||l(refeiit  at  the  adjournaicnt.  He  rcqucftcd  when  he  left  the 
room,  that  the  referees  Would  not  decide  until  all  the  papcri 
from  Shelburne  were  brought  forward. 

JR.  Did  the  referees  give  anfy  anfwcr  to  that  requcft  at  that 
time  ? 

M.  Not  to  the  beft  of  my  recolledion. 

B.  Did  Mr.  Bayard  leave  the  room  of  his  own  accord ' 

ffm  Yesy  fir, 

R.  The  witilcfs  will  ftate  to  the  Court  whether  M/.  Paif- 
inore  attended  the  lad  meeting  when  they  made  out  the  award  ? 

Jf.  I  think  he  was  prefcnt,  as  far  as  my  recolleaion  ferves 
mcf  he  was. 

X.  Had  Mr.  Bayard  complained  to  the  referees,  that  he  had 
BQt  as  fair  a  chance  as  Mr.  PafTmore,  of  knowing  the  meeting  ? 

JjT.  Mr.'  Pearce,  who  was  chofen  by  Mr.  Bayard^  was  pre?- 
fent  ;  and,  I  think  it  probable,  he  would  give  notice. 

i?.  If  Mr.  Bayard  had  remained  in  the  room,  would  he  not 
liave  had  as  fair  an  opportunity  of  knowing  the  next  meeting, 
as  Mr.  Pa  (Tin  ore  I 

JI.  Yes,  fir,  any  perfon  in  the  room  would  have  known  when 
and  where  the  meeting  was  to  be. 

i?.  I  wlfti  the  witnefs  to  ftate,  whether  he  was  prefent  in 
the  Supreme  Court,  when  Mr.  Paffmore  was  cited  to  appear 
before  the  Court,  on  an  attachment  for  a  contempt  ;  if  he  was. 
I  wiftihim  to  relate  was  pafTed  there  ? 

H.  I  was  not  in  Court,  nor  do  I  know  any  thing  of  wha( 
happened  in  Court.  I  was  examined  in  Court,  relative  to  the 
exceptions  ;  but  have  no  knowledge  relative  to  the  other  part 
of  the  bufinefs  of  Mr.  Pafi'more  with  the  Court* 

CItOSS  EXJMJJfMD* 

Mr.  Dallas.  The  witnefs  will  ftate,  who  apprized  him  of 
kis  being  nominated  an  umpire,  where  he  was,  when  he  re« 
ceived  the  notice,  and  how  Toon  after  he  attended  the  meeting 
of  the  arbitrators  ?  ' 

ff*  Mr.  Paffmore  called  upon  me  at  my  coutiting-houre,  and 
info)rmed  me  that  I  had  been  nominated  umpire,  and  requefted 
me  to  meet  the  arbitratorb  fome  time  about  12  o'clock — in  a 
very  fhort  time  from  the  time,  when  Mr.  PalTmore  left  me,  I 
met  the  arbitrators. 

2).  Can  the  witnefs  afcertain  the  time  ;  was  it  half  an  hQurj 
or  more. 
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H.  I  cannot  recoiled,  Gr,  precifc If  the  tine  ;  I  ntlier  am 
inclined  to  belicTe  that  it  was  not  more  than  an  hour  at  fartheft* 

D.  I  aik  the  wltnefs,  whether  upon  his  jtiining  the  refereesy 
any  rule  or  rules  of  Court  were  (hewn  to  him  ? 

H.  I  am  not  able  to  rccoIleA,    fir,  particularly  whether  I 
read  the  rule  of  Court  ;  but  the  impreifion  on  my  mind  iS| 
that  it  was  among  the  papers* 

D.  Whether  there  was  one  or  two  rales  ? 

E*  I  really  cannot  recolledl,  Gr^  whether  there  was  one  w 
more* 

jD«  Was  there  any  documents,  and  what  were  the  documentf 
read  by  Mr.  PaiTmorei  or  perufed  by  himfelf  at  that,  or  any 
other  meeting  ? 

H*  Yes,  (ir  ;  I  recoiled  there  was  the  policy  of  infurance^ 
the  captain's  protefl,  the  furvey  held  on  the  veffel  at  Shel- 
burne,  the  tefttmony  of  Mr.  Phillips,  with  his  qualification,  a 
paper  on  which  was  written  a  (latement  of  the  pilot  on  board 
the  vefTel  which  run  foul  of  the  brig,  and  which  was  fuppofed 
to  have  been  loft,  the  letter  of  abandonment,  and  Mr*  PaiT- 
xnore*s  relinquifhrnent  to  the  underwriters* 

JD.  I  wi(h  Mr.  Haflett  to  ftate,  whether  he  ever  had  an  op* 
portunity  to  examine  Mr.  Phillips  himfelf  ? 

H.  Mr.  Phillips,  I  think,  to  the  beft  of  my  recolledion,  was 
in  the  room  when  I  firft  entered  it. 

i).  I  wifh  the  wiiriefs  to  fay,  whether  he  examined  Phillips  ? 

H.  1  heard  Mr.  Phillips  fay  all  that  he  had  to  fay—which  I 
recoiled^  was,  that  he  bad  given  her  all  the  repairs  nccelTary  to 
proceed  on  her  intended  voyage. 

i).  Does  the  witnefs  recollect,  whether  the  referees  told  him 
they  had  examined  Phillips  before  ? 

H.  I  really  cannot  recolle^^,  fir,  whether  they  informed  me 
or  not* 

D.  May  it  pleafe  the  Court,  Mr.  Henry  has  dated  that  Phil- 
lips was  examined  before  the  appointment  of  the  umpire  ;  per- 
haps Mr.  Haflett  will  be  able  to  fay«  whether  Mr.  Phillips 
was  in  the  room  or  not,  when  he  came  in  ? 

if.  I  think,  fir,  I  am  clear  in  my  recollection,  that  Mr* 
Phillips  was  in  the  room  when  I  entered  ;  and^  altho'  I  be- 
lieve Mr.  Phillip's  tefiimony  was  iA  writing,  I  do  not  recollect 
that  he  added  any  thing  to  it. 

D.  Mr*  Haflett,  you  have  mentioned  that  the  (latement  of 
the  pilot  was  communicated  to  you  by  the  referees  ;  did  you 
ever  examine  the  pilot  yourfelf  \ 


S.  ^o,  6r  ;  I  never  faw  the  pilot  ;  J  ne-rer  confiilerea  it  a^' 
tefHmony  ;  a  (fateracnt  tn  writing,  not  given  on  oath,  was  not* 
e;9tnM  t9  <5onli4pr^ti^9« 

2?v  Di<l  you  iec  an  affidavit  ma<Jc  by  Thomas  Parfmore,  z-f 
lyofig  the  papera  linndefl  (o  yQH  for  your  infpe^ion  } 

H.  1  think  thef«  was  apapter  of  that  dcfcfiptiorii  but  IreaF-* 
^  have  not  a  clear  recolledlion  of  w&at  fubilance  tt  was. 

D.  Did  Mr.  Bayird  ever  fee  it  ?  ^ 

H.  It  was  oh  the  taWe  amongfl  the  otl*er  papers^  when  Mr* 
Bayard  was  in  the  room  ;  bat  I  do  not  know  wh«thtr  he  faW 

1$  fif  not. 

It,  Was  it  awoffg  thfe  papers  Mr.Pkffmore  ^as  reading  to^ 
the  referees,  when  Mr.  Bayard  came  into  the  room  f 

•  Jf.  I  believe  h  was,  fir. 

J)t  I  vi(h  Mft  Haflfltt  la  Rate,  ivhctWf  bisforft  Mr.  BtywJ 
Q^xac  into  the  roona,  and  while  Mr.  Pafijfuor^  wan  there,  bedkl^ 
9ot  receive  »  {^atcmeqit  of  tbo  cafe  ^        - 

ff.  1  cannot  recollect,  fir,  perfe2!!ily  what'  happened  bctwcerf 
the  time  I  etftered  the  room,  and  the  time  that  Mr.  BayardS 
e«me  in«  I  rccollaA  when  Mr.  Bayard  came,  they  had  prro- 
cceded,  but  whether  upon  the  pierits  of  the  cafe,  I  cannot  fay, 

B.  I  wi(h  the  witnefs  to  flate^  whether  h«  bas  been  examin-f 
ed  on  this  qucftion  before  ? 

J?.  I  was  examined  before  the  Court  itt  Philadelphia,  and 
ftuft  confef'J,  that  ^ny  recoHeiiion,wvth  rcfpc4^  to  f»a«y  thingsv 
fijiy  be  iocorrcd.  I  hai4  iwt  tht  leaft  thowgfet  of  being  calledf 
as  a  witnefs  in  this  cafe. 

Z?.  I  aflc  Mr.  Haflirtt,  whether  he  did  not.,  in  maWng  upi 
his  mind  on  the  fads,  reft  upon  i^  aatcmcnt  of  the  ^tlw^r  re- 
ferees ? 

H.  1^0,  fir;  I  think  I  am  perfed\ly  clear  in  dating  that  | 
was  fo  impreffed  with  the  importance  of  my  (Ituation  ;  aiid  that 
as  the  whole  refted  on  me,  I  was  more  particular  ifn  reading 
books  on  infurancc;  1  had  Parke,  and  called  upon  Mr.  Biddle, 
and  alfo  called  on  Mr.  Shoemaker  for  their  opinions ;  and  k' 
was  fome  days  before  our  next  meeting  that  I  was  determined 
In  my  aptoion. 

p.  I  wifh  the  witnefs  to  Aate  whether  each  of  the  partiea 
went  into  a  difcaffion  of  their  refpeAive  claims? 

^.  Yet,  fir ;  I  believe  that  was  the  cafe. 

I),  Whether  or  not  be  was  examined  oa  tlie  ftfbjei^  finee  biff 
examination  before  the  Supre^ne  Qpan  I 
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H.  My  lall  examination  was  laft  winter  before  the  hdnora* 
ole  the  Houfc  of  Reprefentativcs. 

-  A  ?  ^'^^^  ^^^^  ^®"  ^^^  examined  in  a  Court  upon  the  fufe- 

H.  I  really  cannot  recolle£t  the  time. 

TJi^'u,^^  Ae  witnefs  whether  between  his  examination  !n 
^aarch  1803  and  the  prefent  time,  he  had  any  conference  with 
the  other  referees  ? 

3.  I  do  not  recolleft  any  thing  on  the  fubjea. 
bn'^heTubjIa  ?  **'  """^  '"''  converfation  with  any  other  perfoa 

id'  ^  ""°"  ''"°"*^  """  ^  ''*^  '"y  conference  on  the  tub. 
Adjourned  'till  10  o'clock  to-morrow,  A.  M. 


>n»t> 


THtJRSDAY,  January  lOih,   1805. 

wa^ek^l^eYlVft^'-  ^r*.^"'  ^  underftood  the  witnefs  wh<» 
W  a  refeTnce  t  „°"/'"i:^'/l  having  refrelhed  his  memorv. 

^i^n  iiSt^bfcat^  ?;r/:" "  ^-'^^^ 

^'^h^rS^L'""  «a«me„t/S  tft^;  mtlerof^  dlc^ot 
S  frfm  th.'  n.      "  "/"  "■"?''*'  ^  '''^  "«  ™»k«  "P  ™y 

«:;"  t/rafo  ""TrTfir:  Lf t:l:::r'  "t' "/  •'•r  4*^^^ 

more  fpecifically      If  Mr   n!,,        •„",    !J°'"'  ^  '""'  *°  '*«« 
tion.  /will  end^Uor  t^a^fwer ir     '      ''  *"  '"^"  '""  '^''^'- 

n.a5I'';p°hi"mbd'f:;'!'  'h"  "  ""*;  r'^'*'*"'  "  »"  "-"Pi^^  "« 
ftatements  of  The  rew!''  ''^"*  '"'""""'^  *°  '"■"'  «'  ^^« 

refereesf   Fo^X-   fon,,r"  tT^^'  P«rtie.,  or  from  the 
ivrote  a  letter  to  the-  ^       '^.'*^"'  ^"'^  ""d  Pearce,  I 

If  the  CourVwIll  ^n^T Jw^utrdleTfrr'""'-  ' 

Meffrs.  Henry  &  Pearee,    ^'*'''"'''^^'«'  ^«^««  3tA,   1802. 
Gentlkmew, 

tbe^VffeeTour:;  '/ ukHhrnblrt*"  T'^  T  *"""'"°"'  "* 
"AC,  1  taKc  the  liberty  of  handing  you  the  only 
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Opinion  I  can  form,  after  the  mod  mature  deliberationi  in  tfie 
cafe  between  Thomas  PafTroore  and  the  underwriters,  on  the 
brig  Minerva. 

From  the  teftimony  of  the  fhip-carpenter  who  repaired  the  Mu 
nerva  previous  to  her  failing,  and  there  being  no  intimation 
given  in  the  report  of  the  furveyors,  of  any  latent  defcdl  in 
the  veiTel  to  which  the  leak  and  other  misfortune3  might,  or 
ought  to-be  attributed  ;  I  am  of  opinion,  that  (he  was  fea« 
worthy  at  the  time  of  her  failing. 

In  looking  over  Park,  on  infuratice,  1  find  the  following  re- 
mark, page  551 — "  Every  (hip  infured,  muft  be  tight,  (launch, 
&c.  but,  it  is  fufHcient,  if  (he  be  fo  at  the  time  of  her  failing, 
fhe  may  ceafe  to  be  fo  twenty-four  hovrs  after  her  departure, 
and  yet  the  underwriters  will  continue  liable."  • 

From  the  captain's  proteft,  and  other  teflimonj',  it  appears 
rcafonable  to  concIude,that  the  accident  the  Minerva  met  with 
in  the  DeUware,  was  the  principal  caufe  of  the  leak  and  other 
circumftances  which  broke  up  the  voyage.  1  am,  therefore,  of 
opinion,  that  the  cafe  is  widely  different  from  that  (alledged 
to  be  in  point  by  Mr.  Pearce)  of  the  Mill's  frigate.  I  have 
carefully  examined  this  cafe,  and  find  the  following  circumftan- 
ces fet  forth.  Park  on  infurance,  page  25ft—"  The  Mill's  fri- 
gate failed  from  Nevis,  6th  July,  at  8  P.  M.  and  the  next 
day  at  4  P.  M.  without  any  bad  weather^  or  extraordinary 
fwell  of  the  fea,  fhe  fprang  a  leak  ;  the  furveyors  report,  that 
fome  of  the  iron  bolts  and  fpikes  with  which  the  timbers  were 
faftened,  were  broken.  That  was  owing  to  faid  bolts  and  fpike« 
being  decayed,  that  the  plank  ftarted." 

Upon  the  whole,  gentlemen,  I  am  of  opinion,  that  the  ve(rel 
was  fea-worthy  at  the  time  of  her  failing,  and  that  the  under- 
writers ought  to  pay  the  lofs. 

I  am, 

»  < 

Gentlemen, 
Rcfpeafully, 
Your  obedient  ierrant, 
WILLIAM  HASLETT. 

This  communication,  (ir,  was  made  in  confequence  of  my 
being  under  the  nece(rity  of  leaving  the  city  the  day  before  the 
meeting  of  the  referees.  On  the  next  day,  Mr.  Henry  called 
on  me  in  the  country,  and  faid  he  had  delivered  my  letter  to 
Mr.  Pearce,  and  Mr.  Pearce  declined  ferving,  for  reafons  which 
he  ftated.  Mr.  Henry  and  myfelf  then  drew  up  the  award 
and  figned  it. 

Z).  I  wifh  Mr.  Haflett  to  (late,  whether  he  can  recolle^l 
from  any  of  ihc  means  he  had  of  rcfrclhing  his  memory,  that 
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he  bad  dated  to  the  Court,  that  Mr,  Bayard  had  not  gone  into 
a  full  (latcment  of  his  cafe  ? 

H.  I  think,  fir,  I  dated  lad  night  that  Mr.  Bayard  and  Mr. 
Paffmore  had  entered  into  a  converfation  generally, 

Rm  I  alk  Mr.  Haflett  whether  he  did  not  inform  the  Su- 
preme Court  that  Mr.  Bayard  was  not  prefent  when  the  two 
referees  gave  him  their  datements  of  the  cafe^  though  Mr* 
Paffmore  was  ? 

H.  I  really  cannot  now  recoiled^,  fir  ;  but  we  took  our  feati 
at  thfi  table,  and  we  entered  into  a  converfation  generally  on 
the  budnefs ;  but  how  far  we  had  proceeded  when  Mr.  Bayard 
entered,  I  cannot  recollect. 

D,  Was  there  any  datement  made  before  the  referees  after 
Mr»  Bayard  left  the  room  ? 

H*  I  can  only  now  recolle A  that  the  referees  appeared  dif- 
pofed  to  give  me  every  information  in  their  power* 

D.  I  afk  the  witnefs  whether  there  was  any  thing  faid  to  the 
umpire  after  Mr.  Bayard  had  left  the  room  ? 

H*  I  cannot  recoiled^  particularly  any  tljlng. 

2).  I  am  fatisfied  of  the  candor  of  the  witnefs.  I  wifh  htm  to 
be  particular  as  to  what  pafFed  in  Court.  Whether  it  was  not 
obferved  by  Mr.  Bayard's  counfel  that  fuch  datements  had  been 
made  to  the  umpire  after  Mr.  Bayard  had^eft  the  room  in  which 
the  referees  wefe  fitting  ;  and  what  was  the  reply  made  ? 

iT.  I  have  no  recollcdiion,  Gr,  of  any  reply  having  been  made* 

Mr.  BoiLEAu.  The  witnefs, 'when  he  was  quedioned  yedcr- 
day,  obferved  that  Mr.  Bayard  requeded  the  referees  not  tp 
come  to  a  decilion  until  certain  papers  were  procured  ;  I  wifh 
to  know  whether  Mr.  FalTmore,  or  any  of  the  referees  replied 
to  Mr.  Bayard  when  he  requeded  the  podpctnement)  and  faid 
that  the  requed  was  unreafonable  ? 

H*  Yes,  fir,  that  undoubtedly  was  my  opinion* 

^Mr.  RoDNRT*  Whether  he  did  not  confider  the  requed  of 
Mr.  Bayard  as  coming  too  late  ? 

H.  Yes,  fir. 

• 

Mr.  Dallas.  The  witnefs  has  faid',  that  finding  the  differ* 
ence  between  the  ^  referees,  he  had  requeded  time  to  make  up 
his  mind  ;  I  wifh  him  to  date,  whether  the  referees  had  come 
to  a  conclufion,  with  refpeft  to  the  podponeraent  requeded  by 
Mr.  Bayard,  or  on  the  merits  of  the- cafe,  before  the  adjourn* 
liient  ? 

fj,  I  beg  leave  tg  date,  that  I  had  come  to  no  conclufion  at 
^he  meeting. 
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/).  I  aik  the  witncfs,  ivhcthcr  the  umpire  ever  met  the  par* 
ties  at  any  fubfequent  period  ? 

H.  No,  fir  ;  finding  I  was  uijder  the  neceffity  of  leaving  the 
city,  on  accbgntof  the  Yellow. Fever,  I  made  the  communicatiox| 
1  have  read,  to  Mr.  Henry  and  Mr.  Pearce« 

JD.  Did  the  fubfequent  meeting  ever  take  place  ? 

H.  I  never  met  with  Mr,  Henry  and  Mr.  Pearce  afterwards^ 

2).  Was  the  adjournment  made  to  the  ufual  place,  and 
till  the  ufual  time  of  meeting  ;  and,  did  the  referees  ever  meet 
at  the  ufual  place  and  time  ? 

H,  I  can  only  fpeak  for  myfelf  ;  my  letter  to  MefTrs.  Henry 
;aid  Pearce,  was  dated  on  the  5ch,  and  the  meeting  was  to  be 
on  the  6th  of  Auguft  ;  my  family  being  out  of  town,  rendered 
it  impofnble  for  mp  to  attend. 

jD.  I  afic  Mr.  Haflett,  whethfsr  Mr.  Bayard  ever  had  notice 
pf  this  meeting  ? 

J7.  He  had  no  notice  from  rne. 

J)»  J  aflf  the  witnefs,  whether  Mr.  Paifmore  did  not  call  on 
\iim  s^t  hi$  feat  iQ  the  country  f 

If^  Yes,  fir  ;  but  fubfequent  to  thj?  time  of  the  meeting. 

D»  Did  not  Mr.  Paffmore,  accompanied  by  Mr.  Henry,  call 
^t  Mr.  ^a^ett's  houfe  in  the  country  ? 

H.  Yes^  fir  ;  in  the  afternooon  of  the  day  aftef  the  meeting 
was  to  have  been  held,  Mr.  Henry  and  Mr.  Paffmore  called  to 
fee  me  in  the  country. 

2).  Was  not  Mr.  FafTmore  apprized  of  the  letter  being  writ- 
ten by  tjie  witnefs  to  Mr,  Pearce  and  Mr.  Henry  ? 

Hf  ye§,  fir ;  a  copy  of  it  wa?  delivered  to  him  alfp. 

D.  The  witnefs  has  (lated  that  he  requefied  time  to  makeup 
his  mind,  and  that  thereupon  the  referees  agreed  to  adjourn  ; 
I  wiih  Mr.  Haflett  to  (late  the  particular  obje£ls  of  that  ad- 
journment ;  whether  it  was  to  hear  further  ftatcments  of  the 
cafe  or  to  give  the  umpire  time  to  make  up  his  mind? 

'  H*  There  was  no  particular  objedl  fpecified,  to  the  heft  of 
my  recoUciSlion,  at  the  time  we  adjourned,  but  a^  the  gentle- 
men had,  tp  the  beftofipy  recolleiftion,  made  up  their  minds, 
and  as  I  had  the  liberty  of  taking  the  documents. with  me,  I 
thought  that  at  the  i>ext  meeting  I  would  be  able  to  give  my 
opinion. 

Jambs  MilnoMj  Esq.^^^ffirmed* 

I  haye  a  yery  faint  recollcflion  frqm  being  for  ^  very  (hort 
time  in  Court  on  the  day  on  which  the  anfwcrs  to  tfie  interro- 
gatories were  s^rgued  by  the  f:ounfel  of  Mr.  PafTmore,  and  thof<s 
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of  Pettit  and  Bayard  ;  it  appeared  to  me  from  the  manner  of  Mr* 
Mofes  Levy,  the  counfel  of  Mr.  PafTmore,  that  he  was  difpteaCi- 
ed  at  fomething  that  had  occurred,  but  I  cannot  fay  that  I  re- 
collect any  expreOlons  that  dropped  from  the  Court,  or  either 
of  the  counfel  wliile  I  was  prefent*  I  was  prefent,  fir,  on  the 
morntng  that  Mr.  PafTmore  was  called  forward  to  receive  the 
fentence  of  the  Court.  My  fitting  in  Court  was  infide  of  the 
bar  appropriated  to  the  profeflion  ;  my  attention  was  firft 
drawn  to  the  buunefs  by  a  queflion  from  the  Chief  Juftice,  en- 
quiring whether  any  thing  had  been  done  ;  the  queflion  receiv- 
ed an  anfwer  in  the  negative,  but  from  whom,  I  do  not  recol- 
lect ;  Mr.  PafTmore  was  then  called  forward  ;  the  Chief  Juf- 
tice  addrefTed  himfelf  to  him,  to  this  cifedt,  that  the  Court  had' 
waited  fome  time  under  a  hope,  that  fuch  concefiions  would 
have  been  made  to  the  party  injured,  as  would  have  mitigated, 
if  not  done  away  the  neceffity  of  the  fentence, ^which  the  Court 
were  about  to  give  — or  repented  of  the  expreflions  ;  I  am  noi 
fure  as  to  the  words,  but  to  the  import,  I  am  very  poficive  ; 
Mr*  PafTmore  made  fome  allufions  to  the  anfwcrs  he  had  giv- 
en to  the  interrogatories  as  to  their  being  fatisfadlory  and  to 
his  being  willing  to  make  any  acknowledgement  to  the  Court  ; 
but  I  am  not  certain  that  this  was  before  or  after  fentence  ; 
on  which  one  of  the  members  of  the  Court  o1>rerved,  that  his 
anfwers  were  an  aggravation  of  the  offence  ;  to  the  bed  of  my 
recolledlion,  this  obfervation  came  from  Judge  Yeates.  I  think 
the  Chief  Judice  prefaced  the  fentence  of  the  Court,  with  fome 
obfervations  on  the  danger  of  libels,  and  on  the  enormity  of 
that  one  Mr.  PalTmore  had  been  guilty  of  on  Mr.  Bayard  ;  and 
the  fentence  of  the  Court  was  pronounced,  with  which  I  pre- 
fume  this  honorable  Court  are  acquainted.  I  obferved,  firy 
that  I  was  not  certain  whether  Mr.  PafTmore  alluded  to  his  an-^ 
fwers  to  the  interrogatories,  befgre  or  after  fentence, but  I  am 
certain  fome  fuch  allufion  was  made.  After  fentence,  in  the 
courfe  of  which,  PafTmore  obferved,  that  the  reafon  of  his  not 
making  an  apology  to  Mr.  Bayard,  was,  that  he  confidered  Mr. 
Bayard  as  the  aggrefTor  ;  I  think  it  was  on  this  obfervation 
of  PafTmore,  that  Judge  Smith  faid  that  this  was  adding  in^ 
fult  to  injury.  I  do  not  know  that  I  heard  any  other  obferva- 
tions. Mr.  PafTmore  appeared  much  Aiocked  by  the  fentence 
of  the  Court,  and  afked  for  leave  to  go  home  to  fee  his  family ; 
which  the  Court  without  hefitation  granted. 

Mr.  Dallas.  I  have  ho  quedions  to  aik  the  wttnefs. 

Sampson  Levt^  Esq^^^sworn* 

Mr.  RoDNET.  I  wifh  Mr.  Levy  to  flate  what  fell  from  the 
Court  when  Mr.  PafTmore  was  before  them  at  the  time  when 
the  rule  to  fhew  caufe  why  an  attachment  fhould  not  ifTue,  was 
moved  for,  and  at  the  fubfeq'ucnt  time  when  fentence  was  paf- 
fed  on  him  by  the  Court  ? 
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Mr.  Levy.  I  was  originally  concerned  in  this  amicable  ac- 
tion from  which  all  thefe  proceedings  have  taken  their  rife.  In 
September  term)  1803,  the  motion  was  made  for  a  rule  to  (hew 
caufe  why  an  attachment  (hould  not  ifTue  for  a  contempt  on  ait 
affidavit  of  one  of  the  parties  ;  that  rule  to  fhew  caufe  was  re- 
turned at  the  next  Supreme  Courti  which  I  think  was  on  the 
8th  of  December  of  the  fame  year ;  Mr.  PafTmore  appeared 
tgreeably  to  the  rule  in  Court,  I  believe  at  that  time,  to  the 
beft  of  my  recolledkion,  the  Court  were  applied  to,  to  proceed 
againft  Mr.  PaiTmore  immediately  ;  adifcufiion  took  place,  how- 
ever, before  that ;  the  Court  upon  the  application  of  one  of 
the  counfel  of  Mr.  Bayard  dated  to  Mr.  PafTmore  the  nature 
of  the  offence  he  had  committed  in  libelling  gentleman  of  the 
chara«5\er  and  refped\ability  of  MeiTrs.  Pettitand  Bayard  as  be, 
PafTmore,  had  done ;  the  Chief  Juftice  made  feveral  obferva- 
tions  on  the  impropriety  of  his  condu6^,  which  roufed  the  at- 
tention of  Mr.  PafTmore,  and  he  applied  to  his  counfel,  fup- 
pofing  the  Court  had  taken  it  for  granted  that  he  was  guilty, 
and  wiflied  the  affiflance  of  his  counfel,  or  his  interference  in 
his  behalf.  My  brother,  I  think,  faid  that  that  was  not  the 
ufual  mode  of  purging  offences  of  this  kind,  that  the  ufual 
mode  was  by  filing  interrogatories  and  anfwers.  This  intro- 
duced a  (hort  difcuilion  between  Mr.  PalTmore's  counfel  and 
the  counfel  of  MeiTrs.  Pettit  and  Bayard.  The  Court  however 
decided,  notwithflatiding  the  oppodtion  that  was  made  to  it  by 
MeiTrs.  Pettit  and  Bayard's  counfel,  that  interrogatories  (hould 
be  filed.  After  ordering  that  interrogatories  (hould  be  filed,' 
the  Court  obferved  it  was  a  very  ferious  offence  and  would  re* 
quire  fome  atonement  on  the  part  of  Mr.  PaiTmore.  A  recog- 
nizance was  ordered  to  be  entered  into  by  Mr.  PaiTmore  to  at- 
tend from  day  to  day  during  the  fitting  of  the  Court.  Mr. 
PafTmore,  I  think,  then  went  from  the  Court ;  the  bufinefs 
then  paiTed  by.  On  the  13th  of  December,  in  the  fame  year, 
interrogatories  were  filed  by  the  counfel  of  Pettit  and  Bayard. 
On  the  16th  of  December,  a  motion  was  made  by  Mr.  Dallas, 
or  fome  of  the  counfel  of  MeiTrs.  Pettit  and  Bayard,  that  Mr. 
PafTmore  file  his  anfwers  with  the  interrogatories  ;  and  a  few 
days  after,  I  think  the  27th,  Mr.  PafTmore's  counfel  filed  the 
anfwers.  On  the  next  day,  which  was  the  28th,  according  to 
my  recoIlefVion,  the  argument  took  place  on  the  interrogatories 
and  anfwers.  On  the  argument  the  counfel  of  Mr.  PafTmore 
were  heard  ;  but  I  ought  to  have  mentioned,  that  before  the 
argument  had  happened  ;  the  Chief  Jufticc  wifhed  to  know 
whether  any  thing  had  been  done,  on  the  part  of  Mr.  PafTmore, 
which  would  have  rendered  unnecefTary,  in  a  degree,  any  fen- 
tence  of  the  Court ;  I  think,  to  the  beft  of  my  recolle£tion, 
that  Mr.  Dallas  faid  that  nothing  had  been  done«  fave  the  an- 
fwcrs  to  the  interrogatories.  The  argument  then  commenced 
upon  the  interrogatories  and  the  anfwers*     Nothing  further 
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-was  done  oo  the  day  of  the  argUDient  upon  the  interrogatoriel 
and  anfwers.  The  next  day,  I  think,  it  was  the  39th,  Pa(r« 
more  appeared  again  in  Courtt  Paffmore  was  called  before  the 
Court,  when  the  Chief  Judlce  explained  the  evil  tendency  of 
libels  and  their  danger  to  fqciety  and  their  obftruf^ion  to  the 
adminiftration  of  judice,  and  confidered  the  anfwera  to  the  in- 
terrogatories rather  an  aggravation  than  a  mitigation  of  the  of« 
fence  ;  the  fentence  of  the  court  was  then  given,  agreeably  to 
the  records  that  have  been  exhibited  here  in  evidence.  After 
the  fentence  had  been  given,  Mr.  PalTmore  flepped  forward  and 
obferved  to  the  Court,  that  be  never  had  the  lead  intention  to 
offer  any  indignity  to  the  Court,  or  to  the  proceedings  of  the 
Court ;  indeed  he  made  fever al  obfervations  to  the  Court,  ex« 
preffing  his  regret  that  the  €ourt  fhould  conceive  that  he  had 
done  any  thing  to  warrant  the  proceedings  againft  him.  I  think 
judg^  Yeates  obferved  that  the  fentence  of  the  Court  had  been 
given,  and  it  was  now  too  late  to  fay  any  thing  further.  Smiths 
I  think,  concluded  with  the  obfervation  made  by  Mr.  Milnor^ 
«  that  it  was  adding  infqlt  to  injury."  The  counfel  of  Mr, 
PaiTmore  a&ed  whether  ^herc  would  be  any  difference  as  to  the 
jail  he  went  tp  ;  the  Court  faid  they  certainly  had  no  objedlions 
to  the  debtor's  apartment*  which  was  what  the  counfel  wiihed. 
It  was  then  wi(bed  by  Mr.  PalTmore^s  counfel  that  he  (liould 
have  liberty  to  go  and  fee  his  family,  which  was  aflented  to  by 
the  Court.  I  think  this  is  the  principal  part  or  all  I  know  with 
refpetSt  to  the  attacKment :  if  the  counfel  wifh  to  aik  quedions 
I  will  anfwer  them ;  or  if  the  gentlemen  have  no  objedlion,  I 
will  ilate  what  I  know  from  the  commencement  of  this  bulinefs  f 

Mr.  Rodney.  I  would  aflc  Mr.  Levy  to  ftate,  whether  when 
the  Court,  fpcaking  of  the  libel,  and  faid  it  required  a  feriout 
atonement — they  particularly  faid  to  whom  that  atonement  was 
to  be  made  ? 

L.  The  iinprefllon  upon  my  mind  was,  that  certainly  it  wats 
intended  to  MelTrs  Pettit  and  Bayard  ;  1  may  be  midaken. 

i?.  Pleafe  to  relate  generally  what  you  know  of  the  com- 
mencement of  this  buftnefs* 

L.  On  the  12th  of  July,  1802,  there  was  an  agreement  took 
place  between  Mr.  Paffmore  and  the  underwriters,  to  l?ave  in 
amicable  fuit  of  the  difpute  of  the  lofs  alleged  to  be  fuflained 
by  Mr.  Paffmore,  on  the  policy  of  infurance.  In  that  agree- 
ment, all  matters  relating  to  the  lofs  on  the  brig  Minerva,  were 
to  be  left  to  Mr.  Henry  and  Mr.  Pearce,  and  that  by  an  ac- 
tion to  l^e  brought  by  Mr.  Paffmore,  againft  Meffrs  Pettit  and 
Bayard,  who  acknowledged  themfelves  defendants,  in  order  to 
end  the  controverfy  ;  and  that  the  other  underwriters,  wbofe 
names  were  in  the  body  of  the  agreement,  were  to  be  bound  by 
the  dccifion.     When  this  agreement  was  brought  to  me  by  Mr. 
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PaiTmorr,  ti  his  counfel  I  confidered  it  defe^llve  ;  I  conddered 
it  fo,  beeaufe  if  there  was  a  difference  between  the  two  re- 
ferees, there  was  no  controulling  power  to  bring  the  matter  to 
a  decifion  ;  I  confidered  it  defed^ive,  becaufe  there  was  no  ac- 
tion then  pending  againfl  MelTrs.  Pettit  and  Bayard,  and  that 
that  agreement  contained  no  adtion,  nor  authorized  one.  I 
confidered  it  defective  alfo,  becaufc  it  would  not  give  that  fum- 
mary  relief  to  Mr.  PaflTmore,  which  another  one  that  I  advifcd 
would  afford.  I  therefore,  on  the  ISth,  which  was  the  day  af-r 
ter,  drew  up  a  fpecific  amicable  fuit  againd  Meffrs.  Pettit  and 
Bayard,  different  in  its  fpecific  objedls  and  legal  operation^ 
from  the  one  he  had  brought  to  me*  In  that  agreement  to  en- 
ter an  ad\ion,  I  figned  my  name  as  the  attorney  for  Mr.  Paff- 
inore  ;  confidering  it  neceffary^  that  in  entering  a  new  ad^ion^ 
that  Meffrs.  Pettit  and  Bayard,  would  fign  their  names  to  it^ 
as  efTential  to  make  it  become  an  adtion,  and  I  am  confidenti 
from  my  attention  to  proceedings  in  fuch  cafes«  that  I  requeu- 
ed Mr.  PafTmore  to  get  the  (ignature  of  MefTrs.  Pettit  and 
Bayard's  attorney,  or  their  names  to  it,  in  order  to  make  it  va- 
lid. As  I  obferved  already,  I  think  I  muft  have  told  him  fo, 
or  that  Paitmore  had  given  me  affurances  that  fomething  of  the 
kind  would  be  done  ;  as  an  adlion  never  can  be  entered  in  a 
court  of  law,  without  adverfary  procefs,  or  the  agreement  of 
the  parties  therafclves.  The  impref&ons  on  ray  mind  were, 
that  Mr.  Pdffmorc  was  very  fenfible  of  ^he  propriety  of  this 
mode  of  proceeding  ;  and  in  a  very  few  days  after,  I  drew  a- 
nother  agreement  ;  I  think  it  was  on  the  17tb,  I  drew  one 
(imilar  to  that  on  the  13th,  in  which  Phillips,  Crammond  &:  Co* 
James  Lyle,  and  Nicklin  and  Gri£E[{h,  were  defendants  ;  fub- 
mitting  the  principles  in  difpute  to  the  fame  men,  and  on  the 
fame  terms  as  that  of  Pettit  and  Bayard.  This  latter  agree- 
ment was  figned  by  the  feveral  defendants  on  the  17th,  and 
entered  on  the  records  of  the  Supreme  Court  on  the  19th  of 
July.  I  do  not  recollcd\  that  I  faw  Mr.  Pailmore  for  fome 
time  after  this  ;  I  went  into* the  country,  and  was  gone  for 
fome  time  ;  during  my  abfence,  a  young  gentleman,  who  was 
then  in  my  office,  Mr.  Brown,  went  to  Mr.  Burd's,  and  con- 
fefTcd  a  judgment  on  the  report.  When  I  drew  thefe  two  a- 
greements,  I  confidered  the  agreement  of  the  12th  of  July, 
drawn  and  figned  in  Berrett  and  Shoemaker's  office,  as  no 
more  than  a  piece  of  blank  paper  ;  it  was  like  a  common  cafe 
which  occurs  every  day.  If  I  had  been  at  home  when  the 
young  man  entered  the  judgment,  1  fliould  not,  according  to 
my  practice,  have  entered  them  up,  as  the  young  man  did — I 
fliould  have  entered  them  on  the  back  of  the  reports  them- 
felves,  according  to  the  terms,  as  enfuring  fecurity.  The  ex- 
ecution was  taken  out  alfo  in  my  abfence,  by  this  young  gen- 
tleman, Mr.  Brown.  I  did  not  return  home,  to  the  beft  of  my 
Tcmcmbrunce,  until  after  the  execution  was  given  up,  as  untc- 


nabfe  on  the  part  of  Mr.  PaiTmore.  Mr.  ^affmore  caired  oh 
me  a  day  or  two  after  I  returndd,he  told  me  that  my  brother  had 
given  up  the  execution,  and  meant  to  rely  upon  the  award.  1 
think  I  mentioned  that  if  the  a^ard  could  be,  confirmed,  the 
debt  would  be  perfcdlly  {afe»  from  n\y  opinion  of  the  gentlemen. 
He  then  expreUed  no  diflatisfadion  at  the  execution  being  fet 
a(:de,  and  (lill  relied  upon  my  brother  to  fupport  that  award, 
and  had  various  conve^fations  with  him,  on  thefdbjf£t«  The 
awafd,  hbweter,  was  fet  afide,  aftef  a  full  argument  on  both 
(ides.  I  think  I  took  a  part  in  the  argument  myfelf  ;  I  do  not 
know  any  thing  of  any  importance  after  that.  Any  queftions^ 
the  gentlemen  may  wifh  to  alky  I  will  endeavor  to  ani'wer. 

Mr<  BoitEAU*  I  wifh  the  witnefi^  to  (late,  whether,  during 
the  time  he  was  in  Court,  Mi*.  Paffmore  did  not  endeavor  tor 
imprefs  on  the  minds  of  the  Court,  that  he  meant  no  indignity 
to  them,  or  to  their  proceedings  ? 

L.  1  dated  that  (I  thbitght)  explicitly  beforej;  but  I  will  an- 
fwer  the  gentleman  with  great  pleafure,  that  he  did,  and  did 
not  difcover  the  leaft  wVIh'  to  throw  any  indigirlty  on  them,  or 
their  proceedings. 

B.  At  what  time  was  the  ju'dgif^ent  fet  aOde  by  the  Court  I 

L.  If  I  fpeak  fron*  rccolleft'ion,  (although  the  record  will 
corre^  my  (latement,  if  it  is  erroneous)  I  (hould  fay,  on  the 
26th  of  March,  1803^.  However^  the  record  is  better  evidence 
of  that,  than  my  parole  teftimony. 

CRdSS   SXAMISSDd 

Mr.  DALtAsr.  At  the  time  when  interrogatories  were  firft 
fpoken  of,  and  ordered  to  be  filed  by  the  Chief  Juftice,  I  with 
Mr.  Levy  to  recoiled^,  whether  PafTmore,  or  his  eounfel,  ac- 
knowledged the  fa£l  of  having  fubfcribed  and  polled  up  the 
publication?^ 

Lm  To  anfwer  ttat  queftion  to  the  teft  of  my  recolIedUonV 
I  can  only  fay,  that  I  do  not  recolledl  .that  it  was  acknowledg- 
ed ;  he  may  have  acknowledged  it,  but  I  do  not  ttcoUcdi,  that 
he  did. 

jD.  What  did  the  coOnfel  of  Petth  aftd  Bayard  fay  ;  dilJ  they 
not  fay  that  it  was  acknowledged  generally,  and  it  was  denied  f 

L.  From  the  impreifion  I  now  have,  I  think  they  were  con*' 
fidered  as  admitted. 

D.  I  aik  the  witiiefs,  whether  ^t  the  time  the  Court  made 
ufe  of  the  v/ord' alonement^  it  was  confidered  in  Court  that 
Mefirs.  Pettit  and  Bayard  were  the  perfons  to  whom  the  atone- 
ment was  to  be  made  ? 

o 


i.  It  w%s  ;  a^nd  I  oflly  .d/.a.w  x»y  caoflttfion  fwwn  the  ihj^. 

nicnuoii^cd  altjeryviards^ 

i>.  I  wiih  Mr.  Levy  to  fVate,  yrhctbcr  he  means  to.fay  th^t, 
the  names  of  i^ttit  artd?  B^y^rU'werc  mcntior^ccl  at  the  iVa\6  Icri^ 
tencawas  pronoutifced  oh  l^affinorcv  .     -   ' 


i>»  Yes  I  iir« 

X)*  I  ailc  the  \«itnefs,  whether  be  fat  near  hk^  brother,  dur" 
ing  the  dii>:ufllb.nof-Uie>(ttftcltiiieRtd  ''  '^ 

JL.  I  fat  in  the  bar,  but  not  alonff  fide,  of  him  ;  I  fi.t  in  the. 
centre  of  the  table,'  niy  brotlier*  Cat' about  ITx  rcet  from  "me. 

J9.  I  wiiJwMr.  Levy  to  ftnte,  whether4  at  tliert4ibe  hc-wa^ 
in  Court,  or  at  any  tin^e  (Wice,  he' beard ^hib  brothel*  coinpla^ 
of  his  interruptions  ?>         '       •         -•  '  '• 

L.  Never — the  interroptions  trhat  X  underOand^  as  having 
t^jken  pl^cf,  ■proficfcd'^d:-  tVofti.a.conyijftiftn^  th^t  ^be.  grpu;uU 
tfken^y  the.counfcKo/ilVly,  £?aQ:p9fe,  lyere'npt  tj^nj^bic;;  I  n^r 
yft  heard,  bim  cqmpfeijl  o{,tl»^,(;Qpdi|ifc.of  t^if?  C«$ixv 

D,  Did  you,  or  did  you  not,  obferve  any  irritation  in.yoar 
•  btotberj  ojr.was  h^.cpji^p&lted,.to  ^i;^dftwn.^ 

£.  I.ain.feafible  h^^vv^;  i]ftt»co?r.cP.d»'  «9r  di4.If^if^50Tj«/  ^37 
itfitatipn.. 

D:  What  Umdof  interruptions  vwre  oflfered'  to  the  counfeF- 
of  Mr.  PaiTmore  I 

L.  I  obferved  beforc^not.  having  ta|:en  a  part  in^the  difcuffion' 
of  the  attachment,  I  cannot  fVate  preeifcly  what  the  interrup- 
.  lions  were  ;'  but  I  believe  tHey.  Were  the  prdtn.ary  interruptions 
of  a  Gourt  df  Law,  when   counfc!  offer  matter  not  altogether" 
coniiflent  with  its  ruk-'s  or  its  practice.  ■      '     . 

Dn  I  aik  Mr.  Levy  whether  during  that  difcuffioB  J).e;oJ?rcry. 
cd  any  conduct  on  jthe  na^t  of  the  C^urt  thap  was.overbc.aripg 
or  r6dt ?  '  ,  .  ^   ,        .  ^ 

L.  I  certaj^ilydi<i..np^,  .fir^^eithitrpy.erl^ew  rude;  .a|^ 

lead  I  do  not  rccoHecl  it  at  this  tVme. 

D;  I  wifl^  AJr.  Levy;  to  fUte  whether. he  can,  recoHeift  th»t 
a;  the  time. he  .drew  up  the,  fecond  agreement  he.totd  Paffinorc 
that  unleTs  that  paper,  was  fubfcribcd  by  Petiit  and  Bayard Jt 
would  not  be  rffic?ent  ?•'•*•''• 

L.  Certain  I  am,  that  in  the  firft  agreement  I  drew  up,  that 
I  toidr  Uim«>  or  tbat  he  told' me  be  would  hate  them  to  lign  it. 

7).  I  beg  the  witoefs  to  read  .the  phr?i.feplo^y  of.  the.  inQru- 
men't  drawn  by' lilm,'  and  fiy  whether  he  did  not  cpnUder  thi«j 
as  a  Tub Ui line  for  the  firll  agreement  ? 


X;  'Cirffeiftly,  ITr  ;  tWe  H^f  ii>gb  ja  r<*'plihn  tTj'a't  tVcir  can  'bts  " 
ltfk6  gr6taAd  lot  aihlHake^  I  AloU^ld<bi6  arfhaAie^tddr^w^n  iaVti^!^ 
and  iign  the  fame  as  aitdh-ne)*,  that  was  To  defe^ive  ai  thefirfh 

iO;  Whtth'trv  t)ti  the  txktm nation  «fth>!Jag^Tvemcftt,  drawn 
lip  in  the  hSi€e  <olf  Berrctt  'and  fthec maker,  he  ihdtight^t  con- 
tained authority  to  enter  an  axnici^ble  a&ioii|  or  choofe'anlim- 
pire  in  the  bafinefs.^? 

L\  Certainly  not  ;  and*  to  explain  ^hich,  >permi^  inet^  rea4 
that  amicable  agreement,  fubfcribed  by  Pettit  and  Bayard,  out 
of  doors  : 

**''Wc,''tlie^iiUertJrhfrrson  thfe  W^V>  tacWJ*  2fc'c.  of  bHg  Iw;^. 
nerva,  Jonathan  Lambert,  maQer,  infured 'by  l^iomisPaffrabfe, 
in'^he  office ^o( 'ShQetii a ke'F  and  Berieitvby.'a  policy  dated  Sep- 
tember ^Qch^  l^Oiy  hereby  agree  to  abide. by  the  award  to  be 
given  by  Matthew  Pearce  and  Hogh  Henry,  in  an  taflion 
wherein  the  £aid  Thomas  P,affmocc  is,  plaintiff,  and  Andrew 
Pettit  and  Aridrfcw  Bayard  are  defen<Jants,  and  authorize  Jand 
tnicpoiJ^r  Janal  Ingtrfoll,  or  any  oifter  Uttdrtiey  e»f  the'Siipremc 
Court,  to  confefs  judgment  a^inf)  us  for  sitiy  fntfl  lii  pro))6rl 
ti«n  tp  our  feveraj  Aibfcriptiotis,  that  aiay  be.  awarded  ag«in(l 
the  faid  Pettit  and  Bayard  ;'  and  I,  ThQ.roas  Paffraorc^  do  a]f«  • 
agree,  that  the  award  of  the  faid  referees,  fiiall  be  yalidJSgainf^ 
we,  itfd   tfuthttrfei*  Jal*^  ihgfc^l^ll;  bJ"  Ifty   ttthtr  attbriieyV  to 

tofifeA  judgment  a^ai^iQ  m^;  iii  aii  a^flibhlvr^^^tonsthatl  hia]^ 
bring  QfainlV  «fty,  ot  all  the  lindertvriteY^  wib^all  €igh  this  a: 
greement.  In  witness  whereof^  the  faid  partiea  have  bercoltt^ 
^et  thek  handti  this  12tb  day  of  July,  l^02s 

THOMAS  PASSMDRjEy 

PETTit  ufi  Bayard;^ 

WILLIAM  ^RAMMONB, 

FOB  PBltlfPS,  cAaUMOHO  <9'  CO, 

JAMES  LirUE,    .    ,        , 

mcjtcm  «•  aniFFiTH." 

No  a£lion  b^ing  theppcnding,!,  confidered  this  as  an  agreement, 
that  in  a£li6b  fhoiild  be  ent^rtd,  and  that,  this  was  for  the  cx-s 
pfefs  jnirpbTd  of  chtfcritrg  aii  a£iiort  th^-ri  not  brought,  6f  pending, 

D.  I  aik  ,Mr.  Levy  if  that  ^gre.emcnt  fubfcribed  on  the  13th 
01  J  my  had.  been  fcnt  to  the  protbonot^ry  with  aftiere' C^p* 
t^bn  dti  th^  backj  whether  Pa^more  would  have  been  .alfowed 
to  enter  judgment  until  Mr.  IngerfoU  had  Coftfitfcd  jiidgment? 

£;  eYeariy  hot, 

Dn  1  wifh  the.  witncft  to  flat^  whttli^r.bc^aad  bh  brpthef^ 
confulted  together  as  the  counfel  of  PaiTmorc  at  the  time  of 
the  argument  when  t1ft  jtldgfittfnf  ^a«  f^t  ^fide  ? 

L\'  Yes^l-  edftfider^dinfCblfiRr  the  aftor^ey  irr  ^c  W5Ti»'efs, 
il^eicasifc  tQy.  fiafm«  was  aQ:ted  to  the  agreement  that  itathorizcd  -* 
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^e  rule  of  Court  for.  holding  the  arbitration  ;  I  conridered  my 
^rother  as  the  coaofel  of  Mr.  PaiTmore  because  he  waf  employ- 
ed fubfequently. 

JP,  I  aik  Mr.  Levy  whether  it  is  not  the  duty  of  counfel  to 
mark  the  caufes  of  their  immediate  clients  for  trial  i 

'     L.  It  certainly  is  a  profcffional  duty. 

jD.  Whether  it  was  not  regularly  marked  for  trial  by  the 
counfel  for  the  plaintiff? 

L.  Yes,  fir. 

Z).  I  wifli  the  witnefs  to  ft^te  yhetber  both  f}dcs  were  fully 
and  fairly  heard  by  the  Court  t 

L.  It  would  be  doing  injuftice  to  the  Court  if  I  did  not  fay 
th.1t  it  was  as  fair  and  impartial  a  hearing  of  counfel  as  ever  was 
given. 

D.  I  aik  the  witnefs  how  long  the  argument  laded  i 

jL.  I  believe  the  arguqnent  took  up  the  bed  part  pf  the  day 
pf  what  is  called  the  diiy  pf  argument. 

Dm  What  >yere  the  grounds  of  the  deciHon  of  the  Court  fqr 
fctting  afide  the  report  ?  ' 

L.  I  believe  one  of  the  grpqndf  wasi  that  jufliee  had  not 
been  done,  inafmuch  as  certain  papers  tiz^  not  been  produced 
};hat  were  necefifary^  and  time  had  npt  Veen  allowed  to  procure 

D.  I  aik  the  witnefs  whether  in  delivering  the  declGon  of 

the  Court,  reference  >ras  made  to  Parke  oh  Infurance,  in  the 

(Cafe  of  the  Mills  frlgat^  ? 

'»■•••  ", 

L,  1  certainly  recolI^6t  that  the  Court  gave  authoritiesi  l^ut 

the  cafes  I  cannot  fecdlledi. 

D.  I  wifli  Mr.  Levy  to  (late  yrhether  this  atSlion  is  not  now 
fSepending  in  the  Supreme  Court  for  trial  by  jury? 

L*  }  cannot  fpeak  pofitive,  becaufe  I  have  taken  no  notes. 
In  O^ober  1802,  Mr.  Paffmore  transfercd  hia  interdl  to  Mr. 
Iravis. 

i).  I  a/k  the  witnpfs  wjietjjer  he  was  prcfcnt  in  Court  at  the 
time  when  the  execution  was  Vet  aGde.  and  whether  PafTmore 
Vas  prefent  during  the  difcufHon  ? 

L.  In  the  former  part  of  my  teflimony,  I  have  dated  that  I 
was  not  in  Court  during  the  whole  time  of  thedifcufRon  ;  while 
ii  was  in  Court  I  recoiled^  feeing  Mr.  FafTmore  there. 

r  .  .        {        •  *  • 

SAME  DAY,  P.  M. 

Mr.  RoDNET.  Mr.  Levy  has  obferved,  in  his  examination 
of  tjiis  fprenoon,  that  thj;  Court  had  made  ufe  of  Mr^  Bayard's 
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name,  as  the  perfon  to  'whom  the  atonement  was  to  be  made  ; 
I  wifli  him  to  ftate  whether  it  was  before  or  after  fen tence  Wjas"" 
-  paffed  on  Mr.  PalTmore  ? 

Mr.  Levy.  In  anfwer  to  that,  on  my  examination  I  endea- 
vored to  difcriminate.  In  the  Utter  part  of  the  difcuflion  and 
after  the  fentence  of  the  Court,  then  it  was  that  the  Court 
mentioned  the  names  of  MefTrs.  Pettit  and  Bayard. 

/?.  I  aik  Mr.  Levy,  whether  at  that  time  the  Chief  Juftioe 
fpoke  to  Mr.  PaiTmore  of  any  atonement  to  Meffrs  Pettit  and 
Bayard,  or  to  either  of  them  ? 

• 

If  I  conHderedf  from  my  recolle^ion,  the  imprcflion  to  be 
general,  that  the  conceflion  or  atonement  was  to  be  made  to 
'MefTrs  Petcit  and  Bayard. 

R»  If  I  underftood  Mr.  Levy,  I  think  he  ilated  that  the  ori* 
ginal  agreement,  figned  by  Thomas  PalTmore,  Pettit  and  Bay« 
'ard,  William  Crammond,  for  Phillips,  Cramroond  and  Co.  James 
Lyle,  and  Nicklin  and  Griffith,  did  not  refer  to  any  amicable 
fuit  then  pending,  or  authorize  the  inAitution  of  one  ? 

L.  The  gentleman  did  not  underlland  me  fully  ;  I  either 
inCant  that  an  a^ion  was  not  pending,  or  that  I  knew  of  none» 
bat  what  the  amicable  mode  I  then  drew  up  authorized. 

i?.  I  wifh  Mr.  Levy  to  (late,  as  he  is  in  the  habit  of  praflift- 
ing  in  Pennfylvania,  whether,  according  to  their  pradlice,  that 
agreement  would  have  apthorized  him  to  inilitute  an  adlion,  and 
to  have  it  referred  to  two  referees  ? 

JL.  If  I  am  to  be  allowed  as  a  witnefs  to  give  my  opinion)  I 
fhall  fay  in  anfwer,  that  I  did  not  think  thai  there  was  any 
thing  in  the  original  paper,  figned  by  Nicklin  and  Griffith, 
Phillips,  Crammond  and  Co.  and  the  others,  that  would  autho* 
rize  entering  an  amicable  a£lioh.  I  may,  however,  have  been 
Diiilaken  in  my  opinion,  as  a  lawyer. 

R.  Could  the  agrieement  drawn  up  by  the  witnefs,  have  had 
any  effecSt,  unlefs  figned  by  MefTrs.  Pettit  and  Bayard  ? 

L.  Certainly  not ;  as  it  was  different  in  its  form  and  legal 
operation,  it  was  cfTentially  requifite  and  neceffary  to  have  the 
&gnature  of  MefTrs.  Pettit  and  Bayard  to  it. 

R.  I  aik  the  witnefs  whether  the  firfl  agreement  would  have 
been  binding. if  the  parties  had  met  and  decided  on  it  ? 

X.  It  could  not  have  been  obligatory  without. 

R.  Then  I  underfland  that  the  fecond  agreement  was  adopt- 
ed by  Mr.  Levy  Isecaufe  he  thought  it  a  readier  way  of  obtain* 
|ng  juflice  for  his  client  \ 

« 

L.  Yes,  fir. 
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.i^«  I  mtti  tlK  ir ttnefv  ta  Akte,  in*,  wtietfier  the'  ^Mk  •agree*' 
.antnt  waft  tu>npbteot  ltd  at^vft  all  the  liwtt^rs  in  var iknte  Utid 
to  giTC  judgment  ? 

L.  I£  the  refierert  bfltdoKfamd  decnbdy  the  amkcnr&y  lAilght 
CBcteiid  t^  a  judgment  inr  gcnerii  tJernu* 

R.  1  a'(k  Ihe  \^llnefe,  %hl?th«r  tiic're  Were  afiy  objeftioftt  rtirfc 
by  the  defendants  Ih  Wfititig^  or  afguroeDt  t6  tK'<^  aVitkdrity  of 
the  umpire  ta  decide  od  tbe  roattcrs  ia  contfovdrfy  i 

£.«  None,  that  t  rccotlc'^l,  bnt  whal  appeared  upon  the  ex- 
ceptions filed  by  Mr.  Bayard. 

i?.  i  afc  Mr.  LeVy  whether  iie.  recolle^s  tliat  ttic  courte  of 
the  argument  went  to  (hew  that  the  umpira  was  appointed  with 
Mr*  Bayard's  confent  ? 

Z#*  I  could  not  rpeak  with  certainty  from  xfiy  recoTleSlion. 
As  far  as  j-f  fpedls  myfeif  I  bent  ihy  argument  upon  Mr*  Ba/r 
ard*s  meeting  ihe  referees  afver'the  appoihtmeiit  of  the  um|>lre. 

JOSEPH  BqPkinsov^  ^sq.'^^s^rn* 

1  was  In  the- Supreme  Couirt  of  Pcnnfytvahia,  in  the  .term  of 
December^  1802^  at  the  time  when  Mr.  Pajtmore  was  brought 
before  the  Court,  to  anfwer  to  a  rule  obtained  againft  him  at 
the  preceding  terni,  to  (hew  caafe-  why  an  attachment  fhould 
ftot  tlTue  Againf!  bin)  fdr  a  cdi^leApt.  Th«  eoMteHtptall^dg^d* 
xonCOed  in  a  c^ttatri  pUblicatie^il  (^  Mf.  V^Smoft^  tiigaifnft  Pectin 
and  Bayard,  refpeiting  a  fuit-tTl<^li  dfep^ndtftg  IH  G<»lirt.  Wheli 
pAf*  PaiTnmre  appeared  before  the  Court  to  anifwer  thia  rule,  I 
do  Aot  reco41e^  aoyexpreis  confe££on  pf  the'fajEt  of  pubttiation, 
but  I  aip  fure  it  was  not  denied^  and  I  a.fD,.eertaiii  that  i.t  wa? 
taken  for  grated  on  both  fides.  1  bcfli^velh^  cbuniel  who  hi4 
pbtained  this  rule,  urged  that  as  the  la^t^whid)  could  form  the 
only  ground  of  defence,  had  not  been  debied^  tbe'CoAirt  might 
proceed  to  punifh  immediately,  or  move  foV  the  attachment* 
TIrere  was  foitoe  altercation  oh  thta  Ttibjtlft^  by'the  t^Minfel  am,, 
ployed  on  the  drffer^ht  fides  of  «he  ^tt«fltoti  }  at  longtb^  Wtf 
Mofes  Levy,  who  was  coirnCel  for  Mr.  PalTmorei  addrefling 
himfelf  to  tb«  cauntel  on  th«  oppofite  iidey  ufed  thefe  exprei- 
fions  a  *«  Gentlemen,"  fa  id  he,  "wis  bad  tetter  proceed  regu* 
larly  in  this  bufmefs  ;  file  your  interrogatories."  It  was  a- 
greed  to  be  done  To.  The  iiitei-rogafdriei  wiert  fifed  ;  i  do  not 
recoiled' exa^ljr  irptJti  what  day.  Mf.  FalTmorel'i  arifweVa 
were  alfo  £led«  I'be  ^iMdicni  tb«n'tan>e'proptfrly  before  the 
Court,  whether  this  rule  (bould  be  made  abfolute-*that  is/ 
whether  the  atfachilient  (houldj  or  fhould  hot  iffuc.  1  think 
Mr,  Mofes  Levy  con  tended  priric1pa1ty  that  hey  ctfntem'pt  haJ 
been  committedybecaufeno  caufehad  been  dcpetfdirig  in  Court  j" 
and  he  contended  further,  that  even  if  he  were  wroi^  in  that 
yofition,  that  Mr.  Pafifmore's  anfwers  had  purged  thecontrmptf 
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tfmrc  was'  kimo}  H&atioe  w^r^ntlibfetwrerthd  cotti>{iI-af  tfite^ 
different  fides,  during  this  argument*     Mr*  Lc^  w-a»  fii«quent<4 
Jy  interrupted  by   the   QppM&Dg^CPUaCd  >  fometimes,    I  think 
once,  they  put  a  cale  into  his  Hands  which  they  would  rely  onj 
which  isv  by;  noi  nieaiu  aJn  uliafoal  thing  sttha  bar  ;  thetc  was^, 
I\owfiLV^rr,  cJonfidtrabte  heat'  ;•  Mr4-  Levy  w^&  interrupted. by  the 
Gourt«.I;thibl|  nuxre  than   ottce'^  bat  I  am  well  fatis&ed,  that 
this  interruption  was  not  rude  towards  Mr«  Levy,  nor  did  he^ 
from  his  roanncrt  OQofidcr.  it  fo»      I  remember  well  Qi>f  of.  the 
ekpremons   of   the  Courti  on   one  of  ihe  interruptions,  ly&ich, 
I  think,  defi^natcs  the  character  of  the  vhojc.     "  Mr.  Levy, 
tKat.would^do,  if  your* client  had'  not  confefPed  the  f&£l«  but  it 
is  not  relevant  as  be  has  done  fo."     From  this,  as  vwHas  from 
the  general  tenpr  t>f  my  iifiei^or^.i.  \}^  inrtArritprtions  of  the  Couxt 
were  merely  to   confine   y^x.   Levy   to  the   proper   arg^iment* 
Mr.  Levy^,  after  finrfhihg  TyKat  hi^  had'cbofe  to  fay,  fat  down* 
After  this  argument  had'  clofcd'i  f 'th^ntc  the  Gotirt  confuited  to- 
g<tb^.r^  Ul^tl.Q  wbi^U^^-^Ms*.-  PaCEnnore^wiaB  then  called  forward  ; 
ttx^jChieft  Juftic^ft^ted.:  tQ.>  M^«   Pvailiil ore,,  in.  becoming  lan« 
guage^.whiqUy^fQ^itbcinii^rO:  q£  liil  efieuce,.  its  :obftru<^ian  ta 
the  adminidrapo^  of  juflice^  and  th<?  nec^flity  the  Court  D^ere 
u'n^e/to  punifh  it,     ivery  well  rem  enajber  Judge  Ycates  ufing 
tie  exprcfllbii,  that  the  an'fwers  to  tbc  interrogatories  were  cal- 
culated to  aggk-avsaxei'tliei  offence^  ;>  fabt  J 'caiMibt  recolledl  whe- 
ther at  rthis,  particular  tiniCt— *biitl  recoIJedb  it;,was.  faidr.     At 
this  time,  the' Chief  Juftice  obferved  to  Mr.  Paffmore,  that  if^ 
he  would 'majcje  axi  apolojgy  to  the  p^rty.  he  had  injured,  it  would- 
influence  tHc  Couft   in  rait'iaatton.  of  his  feiuence.       The  fen- 
tence  was  podponed,.  as-.I  underltand,  to  giv?  Mr.  Fatluiore  an 
oppprtupity  of  making  this.applogy..     Op jfo npe f ubfcque«)t  day, . 
at  the  time  appointed  J*  Mi".   Paffmore   was   again    before   the 
Oomctv.  t^'^ekxiW^th%ii#  filiai-)Adg;menc«>    In  the  firil  place,  the 
Obi^f'4ift^Me..ei»qH«feJvi»heih^r'  atiy^thtn^  h^d  been  dpne,   in 
compliance ''With:  the  wifhcorthe  Go«lrt  ;  ailudi-ng,  I  fuppofe,  to 
the;  apoiogy  .tb>A)t  -  madew    MY.-  De^y* -replitd-  there*  had  not.  The 
Oonrt  then  procsedod  to^pafs  ^fe'nte-nce^"    After  this  fcntcnte  h'ad.' 
palTed,  Mr.  Paffmore  came  forward  and  attempted  to  fay  fom e- 
iliip^jtp  the  CJourjj^  ai>d  I  reix^^fl]^rj.hi?.,i^rii^g    the  term,  ^itut 
Bayard  had  been  the  aggreffor;  Judge  S rui t U.f aid >i t  wai  adding-* 
infult  to  injury.  Judge  Yeatesfaid,  that  "  fcntence  had  gaffed, 
and  they  could  hfear  no  more."     Some  converfation  then  paffell, 
as  to  the  jail  he  was  to  be  confined  in,  and  fome  inftances  quot- 
ed, where  the  debtor's  apartment  had  been  ufcd  on  fimilar  occa- 
fions.       Upon    application^  they   granted  the  indulgence  that 
lA.r*  Paffmore  (hould  be  confined    in    the  debtor's   apartment. 
He  then  requefled  fome  other  indulgencies, which  were  granted 
to  him — fuch  as  feeing  his  family,    before  he  went  to  prifon. 
Mr.   Paffmore  conduced    himfelf  with    propriety    before  the 
Court  ;  I  faw  nothing  arrogant  in  bis  conduct,  except  his  fay- 
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ing  that  Mfm  Bayard  was  the  aggreffor^  after  the'  Court  hai 
pronounced  the  fentence. 

Mr.  Dallas*  I  wi(h  the  witnefs  to  (late  whether  Mr.  Mo* 
fes  Levy  appeared  to  be  irritated  by  the  conduct  of  the  Courtv 
or  that  he  fat  down  in  confequence  of  the  interruptions  he  tiad 
met  with  from  the  Court  ? 

If.  I  am  perfedlly  fatisfied  he  did  not  fit  down  from  any  fuch 
reafon. 

D.  I  afk  Mr.  Hopkinfon  how  near  he  f^t  to  Mr.  Levy  iir 
the  bar  ? 

H.  I  fat  not  more  than  two  feet  from  Mr.  Levy. 

D.  Did  he  hear  Mr.  Levy  at  the  time  he  fat  down  e^Kprefs 
any  difiatisfadlion  at  the  condudl  of  the  Court  ^ 

IT.  Certainly  not ;  on  the  contrary  he  fatd  he  had  done  all  he 
cpuld  for  his  client.  1  know  Mr.  M.  Levy  to  be  a  man  that 
is  not  eafily  fet  down  when  he  fuppofes  he  is  in  the  right. 

X).  I  a(k  the  witnefs,  whether  during  the  whole  time  of  the 
argumentythere  was  any  thing  rude  or  overbearing  in  the  Court  ? 

jy.  I  obferved  nothing  of  the  fort,  mod  affurcdly. 

D.  I  beg,  Mr.  Speaker,  that  I  may  not  be  uoderftood  as  re- 
ffedting  on  the  honorable  Houfe  of  Peprefentatives,  or  the  com- 
mittee of  grievances,  by  afking  the  queillon  I  (hall  i\ow.put  to 
the  witnefs.  1  afk  Mr.  Hopkinfon,  whether  he  was  not  fervcd 
with  a  fobpcena  from  tl^  committee  of  grievances,  during  the 
laft  winter,  and  if  fo,  in  what  manner  was  it  ferved  on  him  ? 

/T.  During  lad  winter,  there  was  a  paper  left  at  my  houfe  ; 
I  did  not  know  by  whom,  as  it  %vas  without  a  tignature  ;  it 
was  marked  below,  as  if  it  was  a  copy,  but  there  was  neither 
the  (ignature  of  the  chairman  of  the  committee  of  grievances, 
or  that  of  the  perfon  who  left  it,  affixed  to  it.  Lnever  was 
fervcd  with  a  fubpoena. 

D.  Was  he  ever  compelled  by  attachment  to  attend  the 
committee  of  grievances  ? 

jy.  Yes,  fir  ;  but  I  never  was  ferved  with  a  regular  fubpce^ 
na  perfonally  ;  nor  was  the  writing  left  at  my  houfe,  in  my  ab* 
fence,  to  be  coniidered  as  fudh,  for  it  did  not  bear  any  mark  of 
having  been  ilTued  by  the  committee  of  grievances  ;  when  I 
came  before  the  committee,  1  explained  the  buiinefs,  and  they 
thought  the  juftification  fuiEcient. 

i).  And  they  did  not  commit  you  ? 
/f.  Ko,  fir. 

Adjourn^  till  10  o'clock  to-morrow,  A*  31. 
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FRIDAY,  January   llth,   1805. 

Mr.  BoxLF.AU.  I  wifli  the  Court  to  indulge  me  in  aikin^ 
Mr,  Hopkinfon  a  que(lion|  which  naturally  arifcs  out  of 
the  anfwcr  Mr.  Hopkinfon  gave  to  the  qucftion  put  to  hiraf 
hy  the  learned  counfel  for  the  refpondentt,  who  has  informed 
us  that  his  queAion  was  not  intended  in  the  fmallrft  degree  tiv 
r<-fled  on  the  Houfe  of  Reprefentatives,  or  the  coraroit'tee  of 
grievances.  Relying  on  .the  candor  and  urbanity  of  that  gen-^ 
tleman,  I  (hall  merely  aik  the  witnefs  ofte  queftion,  in  order 
to  enable  the  Court  finally  to  decide  with  that  vh-tue  and  re£ti«* 
tude  which  I  truft  they  will.  He  has  faid  that  a  paper  was  left 
at  his  houfe  without  being  fubfcribed  by  any  perfon  ;  I  aik  him 
whether  he  did  not  know  from  whom  it  was,  and  for  what^ur«* 
pofe  it  had  been  left  ? 

Mr.  HopKiKSON.  I  did  tirot  know  for  what  ^urpofe,  nor  by 
whom  it  was  left  at  my  houfe.  That  paper,  I  believe,  is  in 
poffcflion  of  the  committee  of  grievances.  The  paper  was  (ign* 
ed  *'  copy,"  but  not  authenticated  by  the  «hairman  of  the  com-* 
mittec  of  grievances,  nor  of  any  officer  or  perfon  whatever^ 
It  was  neither  an  original,  nor  an  authentic  copy.  I  have  un- 
derwood (ince,  that  Mr.  LudUm  left  that  paper  at  my  houfej 
that  he  wa»  appointed  to  do  fo  by  the  committee  ofgfievanceS| 
but  that  I  did  not  know  at  the  time  it  was  left. 

B.  Did  he  not  on  the  fame  day  have  fome  converfation  with 
Mr.  Ludlani  on  the  fubje£t,  and  what  was  that  converfation  \ 

S.  That  converfation  Was  before  I  faw  the  paper.  I  think 
it  was  at  the  (late-houfe,  a  perfon  afkcd  me  in  what  manner  I 
was  going  to  Lancafler.  He  told  me  that  a  number  of  perfons: 
had  propofed  taking  a  private  carriage.  As  he  did  not  fay  who 
he  was,  or  what  he  was,  (and  as  I  did  not  then  know  Mr.  lyud- 
lam)  I  did  not,  I  believe,  make  any  diredi  anfwer. 

B*  Did  he  not  go  to  the  ftage-office  to  make  fome  enquiries 
about  a  palTage  ? 

H.  Yes,  becaufe  although  I  was  not  regularly  ferved  with 
notice,  I  did  not  know  but  that  I  might  be,  and  I  thought  it 
proper  to  be  prepared. 

B,  I  wifh  Mr.  Hopkinfon  to  (late  the  rcafons,  why  he  al- 
tered his  opinion  and  did  not  to  go  tb  Lancafter  at  that  time  ? 

H.  I  did  not  alter  my  opinion,  •  I  had  not  determined  to 
come  to  Lancafter,  but  made  the  enquiries  at  the  ftage-officcj 
left  I  ftiould  be  ferved  with  a  fubpcena. 

Mr.  Dallas.  When  I  put  the  qucftion  yeftcrday    to   Mr, 

Hopkinfon,  whether  he  was   not  ferved  with   an  nttachment 

from  the  committee  of  grievances,  my  intention   was  to  difco- 

^%x  what  was  their  opinion  refpcfting  attachments,  for  the  pur- 

P 
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pofe  of  bringing  It  into  the  view  of  the  Senate.  I  wi(h  Mr. 
Hopkinfon  to  ftatey  whether,  when  he  was  examined  before 
the  committee  of  grievances,  there  was  any  proof,  by  oath  or 
affirmation,  of  the  fervice  of  the  fubpana  ? 

H»  I  never  was  ferved  perfonally  with  the  fubp<e.na,  nor  didr 
Mr*  Ladlam^  when  he  faw  mei  inform  me  of  an  auy  authority. 
hy  which  it  was  ferved. 

Mib  RoDKET.  I  wifh  the   witnefs  to  (late   to  the   Court,  ^ 
whether  he  was  pirefent  in  the  Supreme  Court  when  the  argu* 
roent  on  the  attachment  came  on»  and  if  he  was,  to  relate  what 
fell  from  the  Court  at  that  time  ? 

Mr.  Keble*  Owing  to  bad  healthy  I  am  apprehenlive  that 
I  ihall  not  be  able  to  make  myfelf  heard  by  this  honorable 
Court ;  and  further  requeft  them  to  allow  me  to  refrefh  my  me- 
mory by  a  reference  to  notes  I  have  taken  on  the  iobjed.  In 
^the  forenoon  of  the  28th  of  Dec.  1802,  I  accidentally  went 
into  the  Court-houfe,  at  which  time  his  honor  the  Chief  Judge^ 
'Squire  Yeates  and  'Squire  Smith  were  fitting  on  the  bench. 
Within  the  time  of  my  being  in  Court,  Mr.  Thomas  Paffmorc 
was  called  upon  by  the  Chief  Judge  to  make  bis  appearance  ; 
when  the  Chief  Judge  addrcffcd  Mr.  Paffmore  on  the  feriou« 
confequences  which  might  have  arifcn,  even,  I  think  the  Judge 
obferved  the  (bedding  of  blood,  by  reafon  of  a  libel  which  be, 
Paffmore,  had  (luck  up  in  the  city  coffee-'houfe,  at  Philadel- 
phia, againft  Mr.  Andrew  Bayard  of  that  city.  The  judge  ex-. 
preiTed  his  hopes  that  the  above  conduct  of  Mr.  Paffmore  to- 
wards Mr.  Bayard,  proceeded  only  from  a  momentary  heat  of 
paiHon,  and  was  concerned  at  the  ftubbornefs  of  Mr.  Paffmore^ 
in  not  availing  himfelf  in  the  long  indulgence  of  an  opportu- 
nity given  him  by  the  Court  of  making  an  atonement  to  Mr. 
B9yard  on  account  of  the  libel.  I  am  ^  Jittle  in  doubt  whether 
the  judge  did  not  add  "  and  contempt  of  Court ;"  which  the. 
Judge  obferved,  would  not  only  have  mitigated,  but  done  away 
the  punifhment  he  had  incurred.  I  do  not  recolle<^  any  thing 
further  in  this  matter,  except  that  Mr.  P a fTm ore  declared  that 
he  did  not  mean  to  pay  the  Court  any  difrefped^.  The  Chief 
Judge  then  f4^pte,nced  him»  I  think  it  was,,  tq  S(^  dollars  fine, 
and  30  days  imprifonmei>t.  Mr.  Mpfea  .Levy,  in  behalf  of 
Mr,  Paffmore,  a  iked  the  Chief  Judge  if  Mr.  PaiTmpre  fhould 
have  leave  to  return  home  tb  refrefh  himfelf,  and  that  he  might 
he  accommodated  with  the  fame  apartment  that  Mr.  Duane.had 
been  accommodated  with.  In  all  which  requefls  the  Court  im- 
mediately acquiefced.  I  wpuld  jufl  obferve  that  I  was  only  a 
dillant  fpedator. 

R*  1  aik  the  witnefs  whether  he  was  not  near  enough  to  hear 
^diiliQt^ly  what  fell  from  the  Court  ? 
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K.  I  was  not  near  enough  to  hear  diftinftly ;  nor  did  I'pay 
'particular  attention,  as  I  had  no  idea  of  being  invited  here. 

R.  Did  you  hear  what  you  have  dated  to  fall  from  the 
Court  ? 

K.  To  the  bcft  of  my  rccolledlion. 

Mr.  Leacock,  (one  of  the  managers.)  The  evidence  has 
ftated,  that  Mr,  Paffmore  had  obferved,  that  he  did  not  mean 
to  pay  any  difrefpedt  to  the  Court ;  I  wifh  him  to  ftatc  whether 
the  Court  made  atiy  reply  to  Mr.  Paffmore  ? 

K*  I  do  not  recolle£i,  fir. 

Jacob  SnoEMAKRH-^affirmed. 

I  was  called  as  an  evidence,  when  Thomas  Paffmore  was 
ihewing  caufe  on  the  rule  to  (hew  caufe  why  the  judgment 
(hould  not  be  fet  afide.  I  was  examined  then  as  to  the  infu* 
ranee  made  at  the  office  of  Shoemaker  Sc  Berrctt.  I  was  not 
in  the  Court  when  tlie  motion  for  an  attachment  was  made, 
but  at  the  time  that  fentence  was  paffed  upon  him.  1  came 
into  Court  about  five  minutes  before  Paffmore  was  called  to 
receive  his  fentence.  I  recolledl,  the  Chief  juftice,  prior  to 
pafling  fentence,  took  occafion  to  remark  ^on  the  conduiSl  of 
Thomas  Paffmore,  in  pofting  up  at  the  coffee  houfe,  a  libel  on 
the  charad^er  of  Pettit  and  Bayard  ,  which  daring  breach  of 
the  peace  might  occafi3n  the  (bedding  of  blood.  He  obferved, 
that  this  being  done  while  an  aciion  was  depending  in  Court, 
It  was  a  contempt  of  the  Court  ;  that  he  had  been  indulged 
with  confiderable  time,  and  been  allowed  to  purge  himfelf  ty 
anfwers  to  iifterrbg'atories  ;  that  the  Court  had  hoped  he  would 
by  fome  Conceffions,  have  prevented  the  neceflity  of  paffing 
judgment  upon  him  ;  indead  of  which,  he  had  aggravted  the 
offence  by  his  anfwers.  He  then  proceeded  to  pafs  the  fen- 
tence of  the  Court.  I  do  not  give  this  as  the  exa6t  words  of 
the  Chief  Juftice  ;  they  arc  merely  given  according  to  the  re- 
collection I  now  have.  After  fentence  was  paffed,  Thomas 
Pa^more  addreffed  the  Court  again,  it  appeared  to  me,  with  the 
intention  of  juOifying  his  condudi,  but  was  interrupted  by 
Judge  Yeates,  who  obferved  to  him,  that  he  had  heard  the 
fentenee  of  the  Court,  and  therefore  could  notbe  fu'ffered  co  go 
on  further.     I  then  left  the  Court. 

Mr.  RobNEt.  I  aik  the  witnefs,  when  the  Court  obferved 
that  it  was  a  dangerous  libel,  whether  the  Chief  Judice,  or 
fome  of  the  Judges,  faid,  that  fo  far  as  refpe^ed  the  Court, 
Mr.  Paffmore's  anfwers  had  fatisSed  them  ? 

S.  I  believe  Judge  Shippen  did  fay,  that  his  anfwers  with 
refpe^  to  the  Court,  had  been  full. 

i?.  Did  he  not  exprefs  himfelf,  as  fatisfied  with  the  anfwera 
of  Mr.  Paffmore  ? 
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fip  I  dp  not  recoiled  the  words  at  this  time  ;  bi^t  the  ins» 
sreiiion  on  my  mind  is,  that  the  Court  confidered  the  anfwers, 
as  i'«ir  as  refpe  Aed  themfclves,  as  full  ;  and  were  folly  fatisfied 
with  the  anfwers,  as  to  the  intention  of  infulting  the  Court. 

i?.  I  do  not  expe6l  the  witnefs  to  (late  the  exa^  language, 
only  the  impcvrt  ;  did  not  the  Court  enprefs  themfelves  fatis- 
fied by  the  anfwers  ? 

S,  It  occurs  to  my  recollection,  that  the  Judge  made  a  re- 
inark  on  jthat  part  of  the  fubjed,  ^<  that  there  were  contempts, 
which,  (hhough  they  were  not  immediately  direAed  to  the 
Court,  yet  that  they  had  fuch  an  operation  as  reqj^ired  them  to 
Jje  corrcAed  by  law;" 

R.  Did  you  underftand  at  the  time  conceffions  were  men- 
)tioncd,  that  the  Court  faid  the  conceifiops  were  to  be  made  to 

Pettit  and  Bayard  ? 

♦  ^  • 

S,  I  ^o  not  rccollf6^,that  the  Chief  Juftice  mentioned  that 
.they  were  to  bs  made  to  Pettit  and  Bayard  ;  but  that  was  the 
jimpreilion  on  my  mind  at  the  time. 

Rm  Did  you  underfland  the  Court  as  faying,  that  if  the  con- 
^eflion  had  been  made,  it  woiild  have  excpfed  them  frooi  pro* 
pouncing  judgm^i>t  f 

S.  I  did. 

Mr.  Dallas.  I  afk  the  witnefs,  whether  in  that  part  of  the 
pbfervations  of  the  Chief  Jullicq,  on  the  nature  of  libels,  wbic)i 
he  has  dated  in  his  teftimony«  whether  he  did  not^i(lingui(h  b^-* 
tween  thofeu  contempts  committed  againft  the  Court,  ^nd  thpfe 
^hat  were  an  obdruc^ion  to  the  adminiftration  of  jufkice  ? 

S.  That  was  the  idea  I  meant  to  exprefs«  The  judge  drew 
9L  didin^^ion  between-  tbofe  kind  of  contempts*  which  were 
pnly  an  infult  to  the  Court,  and  thofe  that  were  an  ob(lru£bion 
to  the  adminiAration  of  juftfce. 

D.  Did  he  not  obfcrve,  that  the  contempt  falFmore^had 
})een  guilty  of,  was  of  the  latter  defcription  ? 

S.  That  was  the  impreflion  on  my  mind* 

D*  Did  the  Judges  on  this  occafion,  ufe  any  rude  or  intern- 
perate  language  towar/ds  PafTmore,  or  his  counfcl  ? 

S.  They  did  not  while  I  was  prefcnt.  Oi^  the  contrary^ 
jny  ioiprefficn  was,  that  Judge  Ycatcs  wifiied  to  ftopbimfron^ 
committing  a  further  offence.     I  thought  fo  by  the  manner. 

D,  I  aflc  the  witnefs,  wliether,  at  the  *:3ne  the  word  atone** 
I  inent  was  ufed,the  Judge  conneded  it  with  the  names  of  Pf  t- 
tit  and  Bayard  ? 
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<^.  No  ;  I  do  not  recolleA.his  mentioning  the  names  of  Pet«> 
tit  and  Bayard  at  that  time  ;  but  the  impreiliou  on  my  mind 
was,  that  they  were  the  perfont  to  whom  the  atonement  was 
to  be  made. 

D*  I  wifli  to  know,  whether,  at  what  time  previous  to  the 
publication  being  made,  it  was  that  PafTmore  called  on  the  wit« 
nefs,  and  told  him  he  would  publifh  MefTrs.  Pettit  aid  Bayard  I 

S*  I  cannot  be  certain  as  to  the  day  when  Thomas  PaiTmore 
called  upon  me  and  mentioned  it,  but  I  believe  it  was  the  very 
day,  on  which  he  put  up  the  paper  at  the  cofiTee-houfe.  He 
jold  me  that  he  was  determined  to  port  Bayard  at  the  cofiee« 
houfe  ;  I  endeavored  to  perfuade  him  not  to  do  it,  and  repre- 
fented  to  him  that  its  probable  confrquenccs  might  be  a  duel, 
and  that  it  might  be  conddered  a  contempt  of  Court  ;  and  I 
reminded  him  of  Ofwald's  cafe. 

D»  I  underhand  the  witnefs  to  ftate  this  cotiverfation  to 
have  pafTed  before  the  paper  was  put  up  ? 

Sn  I  think  on  the  forenoon  of  the  day  on  which  he  put  up 
the  paper. 

D*  I  afk  the  witnefs,  whether  PaiTmore  had  ftated  the  adlas 
4one,  or  that  he  would  do  it  ? 

'    S.  He  fpoke  in  words  of  the  future—'*  I  will  do  it." 

JD*  I  wifli  the  witnefs  would  (late  the  whole  converfation  ? 

S»  I  mentioned  Ofwald's  cafe,  who,  I  underftood,  had  in- 
curred the  penalty  for  publifhing,  refpe£ling  a  caufe  depending 
in  Court  ;  he  replied,  he  had  confulted  counfel,  and  they  had 
replied  that  it  was  no  contempt. 

D.  I  will  now  call  the  attention  of  the  witnefs,  to  what  a-. 
Tofe  from  the  abandonment  of  the  brig  Minerva.  Mr.  Shoe- 
niaker  will  (late,  what  he  knows  of  the  infurance  of  the  velTcI, 
what  documents  and  papers  were  produced  to  him,  on  4- 
bapdoning  the  vefSel  to  the  under.writers,  and  all  the  fubfequent 
proceedings  thereon  ?- 

S,  Not  fuppofingf  that  queftion  would  have  been  afked,  I 
i>egle£\ed  to  furnifli  myCelf  with  with  the  dates,  from  the 
books.  The  infurance  on  the  brig  Minerva,  was  made  in  June 
1801.  Not  long  after  whii:h,  a  few  weeks  perhaps,  PaiTmore 
brought  a  proteft.to  our  office,  llating  the  veffel  having  put 
into  NeW'Brunfwick  in  diftrefs,  Iraving  fprung  a  leak*  After 
looking  at  the  proteft,  I  mentioned  the  underwriters  were  not 
difpofed  to  ]f>ay  any  lofs,  as  they  knew  of  no  accident  to  occa- 
iion  any.  He  mentioned  the  velTels  having  drove  foul  of  ano* 
ther  in  the  river,  as  having  been  fufficient  to  caufe  aleak.  I 
obfervfd,  that  (he  had  anchored  dtf^ing  a  calm,  and  the  leak 
.was  occaiioned  by  the   anchor's  fouling*     The  leak   did  aot 
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irommeifce  till  two  days  after  ibe  got  to  Tea.  Ht  perfiftedi  knd 
],  agreeably  to  nfage,  gave  notice  to  the  underwriters  of  his 
lodgtiTg  the  proted.  A  few  days  after  that,  he  lodged  a  fecond 
proteft,  which  ftated,  to  the  bed  of  my  recolledion,  that  the 
people  had  refufed  to  go  in  her,  after  fome  repairs  had  been 
made  on  her  at  St*  Johns.  At  the  ufual  period,  after  thirty 
days  from  the  lodging  of  the  proted,  Thomas  PafToi ore,  having 
offered  an  abandonment  to  the  underwriters,  we  c<illed  on  him 
to  know  the  lofs,  which  they  refufed  to  pay,  alledging,  frbm 
circuoiftances  in  theprored,  the  vefTel  could  not  have  been  fea* 
worthy  at  the  time  (he  failed.  Thomas  PalTmore  infided  upon 
bis  claim,  and  I  had  fotne  converfation  with  the  underwriters} 
who  refufed  to  comply  with  the  demand.  After  fome  time, 
PafTmore  called  on  me,  and  mentioned  they  were  difpofed  to 
fettle  rhe  matter  by  reference,  and  afked  me  to  draw  up  an  a» 
greement  to  fettle  the  matter  by  rule  of  Clourt  and  a  reference  ; 
I  endeavored  to  decline  it,  considering  it  bufmefs  rather  for  a 
lawyer  ;  but  as  he  told  me  it  was  the  wifht)f  the  underwriters 
and  bimfelf,  I  drew  up  the  agreement,  but  left  a  blank  for  the 
names  of  the  parties  and  the  referees.  I  do  not  recolIe£l  any 
thing  further,  till  he  brought  the  award  of  the  two  gentlemen 
to  roe,  and  requeued  that  1  Would  draw  an  order  on  the  back  of 
the  policy.  PafTmore  faid  that  the  others  would  fign  it  ;  he 
objed^ed  to  fending  it  fird  to  Petti t  and  Bayard,  and  requedcd 
ne  to  fend  it  to  James  Lyle,  who,  he  faid  had  obiferved,  '<  that 
no  honed  man  would  now  refufc  to  pay."  I  fent  ic  up  to  Lyle, 
by  a  young  Frenchman,  that  we  had  at  that  time,  but  imcc 
dead,  and  he  brought  it  back*  (igned  by  James  Lyle.  PafT* 
more  defiring  that  Pettit  and  Bayard  might  be  the  lad  the  or- 
der was  fent  to  for  fignature^  I  fent  it  to  Phillips,  Crammond, 
and  Co.  but  they  not  being  at  horoC)  the  young  man  left  it 
there. 

D»  How  near  did  the  witnefs  live  to  MelTrs.  Pettit  and  Bay* 
ard,  at  that  time  I 

S»  Our  office  was  in  South  Front  drcet,  Nd.  9 — Pettit  ind 
Bayard's  office  was  within  a  hundred  yards  North-ead  of  us. 
FaiTmore  procured  the  paper^  and  procured  the  fignatures  of 
Phillips,  Crammond  and  Co.  and  Nicklin  and  Griffith.  Seve- 
^ral  days  elapfed,  how  many,  L  cannot  tell,  before  the  demand 
was  made  on  Pettit  and  Bayard.  I  did  not  prefent  the  paper  to 
Pettit  and  Bayard,  till  fome  time  after,  when  the  difpute  had 
taken  another  turn.  Soon  after  this,  I  was  much  ceniured  by 
Lyle,  Phillips,  Crammond  and  Co.  and  Nicklin  and  Griffith  ; 
Lyle  faid  that  when  he  faw  the  order  in  my  hand  writing,  he 
had  (igoed  it  without  helitation,  and  thought  all  was  right.  We 
paid  the  different  fums  of  the'order  to  PaiTmore.  I  called  on 
Bayard,  and  told  him  the  (>ur  days  had  elapfed,  and  I  fuppofed 
ft  was  now  a  judgment,  and  he  told  me  had  entered  exceptions^ 
and  would  notpay^unlefs  compelled  to  it  by  a  legal  procefs. 
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D..  I  aik,  the  witnefs„  whicthar  it  was  not  at  the  inftatice  of 
Paffmore  bimfelfy  that  the>  order  wa«  prefented  laft  to  Pcttitaad 
Bayard  ? 

S»  Exprefsly  fo« 

D.  When  the  papers  were  returned  to  you  by  Palfinore,  wai 
the  fecond  proteft  among  theni)  and  how  long  did  it  resuta  ia 
your  hands  ? 

S,  The  fecond  proteft  was  returned  to  hint  &  few  days  af&er 
he,  left  it. 

D.  What  motlyes  did  PalTiBore  affign,  for  keeping  back  die 
proteft  ? 

S.  I  do  not  recolIeA  what  reafon« 

D»  If  his  memory  enables  him,   I  wifli  the  witnelj  to  ftate». 
what  were  the  contents  of  the  fecond  protell  ? 

S.  I  cannot  (late  with  exaftnefs  ;  but  to  the  beft  of  my  re« 
colled^ion,  it  was  a  progteft  oi  the  captain,  that  the  feamea  woiill 
not  go  in  the  vefTel. 

D.  How  long  did  the  other  papers  lie  in  your  hands  1 

Sh  They  remained. a  conGderable  time  i  Thooiai  Paffnore 
took  them  away. 

D*  Did  not  Pafl*more  date  the  fecond  protell  at  being  loft  I  • 

Sm  A  fuggeftioa  was  juade,  that  it  was  Ioft« 

D.  I  afk  the  witnefs,  if  the  letter  of  abandonment  fpecificd 
the  amount  of  the  expence  of  repairs  ? 

5,  I  believe  that,  at  that  time  the  report  of  the  furrcyor 
was  produced,  ftating,  that  the  veffel  would  require  repair*  t« 
the  amount  of  about  thircy-two  hundred  dollars. 

i>.  Was  there  any  account  of  the  expence  of  repatn  rco* 
dered  at  the.  time  the  abandonment  was  made  ? 

S.  I  don't  recoiled  that  he^ produced  any  account  at  that  tim<. 

D.  lafk'the  witnefs,  whether  an  accbunt  was  not  exhibited- 
of  the  timber  ufed  in  repairing  the  veffcl  I 

S.  That  was  long  after— it  was  not  until  the  next  fall.     I 

dpn^t  recoUea  the  aijiount,     I  remcn^ber  feparating  the  article 

of  timber,  in   order  to  afcertain   whether  (he  had  much  rotted* 

in  her  timbers.     To  the  beft  of  my.  reeolleaion,  it  was  abo«ic 

27  pounds   Halifax  currency,— which   is   four,  dollars  .to  the. 
pound. 

D-  Mr.  FoDWEY.  I  wi(h  the  witnefs  to  (la^^,  whether, 
wtien  he  was  fwarn  before  the  Supreme  Gour\,  he  wv^s  examin- 
ed .on  the  fubjc<a  of  his  converfatioa  with  Mr.  PaQ\ijore,  i^ia. 
tiire  to  the  pofling  of  the  libeU 
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S,  I  &0  not  recollect,  that  ever  I  g«vc  that  tcdimbny  aiiy 
other  where  than  her*,  and  before  the  committee  of  grievances. 
To  the  beft  of  my  recollection,  when  I  was  examined  before 
the  Supreme  Gouk,  it  was  only  with  refpe^  to  the  infurance. 

Mr.  Dallas.  I  aflc  the  witnefs,  whether  he  gave  this  in- 
forn^ation  tathc  committee  of  grievances  ? 

S.  Idi<L 

Mr.  Rodney.  The  witnefs  has  ftated  that  he  had  caution- 
ed Mr.  PaiTmore,  and  had  cited  Ofwald's  cafe  ;  I  wifh  him  to 
ftate,  how  long  it  was  after  this  caution  whs  given,  that  you 
heard  of  Mr»  Paffmore'^  having  pofted  up  the  paper  ? 

S»  I  believe  I  did  not  hear  it,  until  the  day  following,  when 
the  caution  was  given.  I  believe  it  to  be  on  the  very  day 
when  it  was  put  up. 

i?.  When  this  caution  was  given,  did  Paffmore  inform  you 
that  he  had  obtained  judgment  ? 

S.  My  recollcdlion  is  not  very  (Irong  upon  the  fubjcdk  ;  but 
to  the  bed  of  ray  recollection,  he  faid  that  judgment  had  heen 
obtained. 

i?.  Did  you  know  of  any  rule  to  fhew  catife  why  the  judg- 
ment (hould  not  be  fet  afide,  being  depending  in  Court  at  that 
time  ? 

&•  I  have  obferved,  that  the  rule  to  ihew  caufe  had  been  in- 
timated to  me,  by  Bayard's  information,  that  exceptions  to  the 
award  had  been  filed.  ^ 

/?•  Did  you  underdand,  that  if  the  conce£[ioD  h^6,  been 
Blade,  it  would  have  precluded  the  necelHty  of  pailingfentence  ? 

S.  Yes,  I  did. 

R,  Did  you  conceive  that  the  atonement  to  be  made,  relat- 
ed to  a  contempt  offered  to  tbe^ourt,  or  to  the  perfonal  con* 
tempt  ? 

S,  To  the  perfonal  contempt. — If  I  recolleft  right,  the  Chief 
Juftice  faid  *'  the  Court  hoped  you  would  have  made  thofecon- 
crflions."  I  underdood  the  judge,  that  if  the  proper  concef-^ 
ilons  were  made,  it  would  mitigate,  or  do  away  the  contempt-— 
and  as  to  whom  they  were  to  be  made-t—my  own  mind  was 
l>ent  on  Pettit  and  Bayard. 

/?.  I  afk  the  witnefs,  how  long  after  the  abandonnjent  was 
made,  it  was  beforeche  award  was  given  ? 

S.  If  1  TCColleCt  right,  the  abandoment  was  made  in  the  fall 
of  1801,  and  the  report  of  the  referees  in  Auguft  following. 

R».  In  confequence  of  what  the  witnefs  has  faid,  it  becomes 
tieceffary  to  aik  Mr.  Hopkinfon  one  quedion  more.- 
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1  wifh  Mr.  Hopktnfon  to  ft«tc,  whether  he  does  not  recolted 
that  the  Court  mentioned  Pettit  and  Bayard's  names  at  the/ 
time  of  pading  fentence. 

Mr.  HoPKiNsoN.  Not  at  the  time  of  paffing  fentence,  hat 
after  the  argumetit  had  been  clofed  ;  then  it  was  that  <'  apolo^ 
gy  to  the  party  he  had  injured/'  was  mentioned.  ; 

Mr.  Dallas.  I  afk  the  witnefs  one  queftion,  Whether  h^ 
does  not  recolledi  that  the  Court  made  a  di(lind\ion  between 
the  nature  of  contempts  ? 

H.  I  remember  that  the  Court  feemed  fatisfied,  fo  far  as  re4 
garded  themfelves— >bpt,  by,  "  themfelves,"  I  conCdercd  that 
they  meant  fo  far  as  regarded  themfelves  perfonally.  But  that 
the  offence  was  as  to  the  Court  and  the  ob(lru£tion  of  juftice* 

George  LuDtAM-^svorn. 

Mr  Rodney.  I  wiih  the  witnefs  to  (late  to  the  Court,  if  hei 
was  prefent  in  Court,  when  fentence  was  pronounced  on  Mr* 
PafTmore,  and  to  relate  what  happened  at  that  time  t 

Mr  LuDLAM.  I  was  prefent  in  Court,  when  fentence  was 
pronounced  on  Mr.  PafTmore.  The  firft  thing  that  1  heard* 
was  the  name  of  Mr.  Paffroore^  When  he  was  called,  the 
Judge  afked,  if  there  had  been  any  thing  done  in  the  bufinefs. 
He  was  anfwered  from  one  of  the  counfel,  I  do  not  know  which* 
<*  no."  The  Judge  then  turned  to  Mr.  PafTmore,  and  told 
him  that  it  was  a  heinous  crime  he  had  committed,  and  the 
dangerous  confequences  it  had  upon  the  community,  th%t  the 
Court  had  Ihewcd  as  much  lenity  as  in  their  power,  by  giving 
time  for  accommodation,  and  were  forry  that  an  accommodation 
had  not  took  place,  which  would  have  prevented  the  difagreea- 
ble  neceility  of  pa^ng  judgment.  ^He  then  pronounced  the 
fentence  of  the  Court,  which  was  30  days  imprifohraent,  and 
$0  dollars  fine.  I  think  Mr.  PafTmore  then  addrefTed  the  Court 
by  faying,  that  bethought  if  there  was  any  apology  to  be 
made,  it  ought  to  come  from  MefTrs.  Pettit  and  Bayard.  One 
of  the  Judges  made  anfwer,  chat  it  was  adding  infult  to  injury. 
Mr.  PafTmore  went  on  further,  and  faid  he  did  not  mean  it  as  a 
contempt  of  the  Court.  Judge  Yeates  faid,  the  Court  had 
pafTed  their  judgment,  and  that  what  would  be  faid  now,  was 
of  no  ufe.  The  counfel  then  interceded  for 'Mr.  Paffmore,  to 
fee  his  family,  likewife  a  particular  apartment  in  the  jail  ; 
both  which  the  Court  readily  agreed  to.  That  is  all  that  I  can 
recoiled  as  to* this  part  of  the  bufinefs. 

CROSS   EXAMIVED* 

Mr.  Dallas.  I  afk  the  witnefs, ^whether,  during  the  time 
he  was  in  Coiirt,  he  ebfcrved  any  condud  in  the  Court,  that 
was  rude  or  overbearing  ? 
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L.  Ne. 

2>.  On  the  contrary,  was  not  their  condudl  mild  and  admo- 
nitory ? 

L.  I  thought  fo. 

Mr.  BoiLEAU.  Mr.  Speaker,  if  it  is  equally  convenient  far 
thffA^ourt  to  adjourn  at  this  time,  it  is  perfedly  convenient 
for  the  managers,  as  the  next  witnefs  we  propofed  to  exa- 
mine, I  do  not  fee  in  Courc. 

Mr.  Steele.  From  the  (ituation  of  the  health  of  our  Speak- 
er, I  think  it  better  to  continue  a  little  longer,  and  then  ad- 
journ until  to-morrow  morning  at  10  o'clock. 

Mr.  Lane.  As  the  gentlemen  do  not  appear  .to  be  prepared, 
I  think  we  had  better  adjourn. 

Mr.  Whitehill,  the  Speaker*  Is  it  the  pleafure  of  the 
Court  to  adjourn  ? 

fl 

The  Court  then  adjourned  until  to-morrow  morning  at  10 
o'clock,  .  »^ 

SATURDAY,  January  12th,  1805. 

Mr.  BoiLEAU.  If  it  is  agreeable  to  the  Court«  Mr.  Speak- 
er, I  will  aik  Mr.  Ludlam  one  or  two  quedions  more*  I  wifh 
Mr.  Ludlam  to  flate  to  the  Court,  whether  he  iVas  not  depu- 
tized by  the  Sergeant-at-arms,  to  ferve  fubpoenas  ? 

^fr.  Ludlam.  Yes,  fir, 

B.  Pleafe  to  relate  what  paffed  ? 

L.  Accompanied  with  Mr.  Paffmore,  I  went  round  with  the 
fubpoenas,  and  called  at  Mr^  Hopkinfon's,  on  my  way  to  Mr* 
Hurry  and  to  Mr.  Brown.  I  waited  on  them,  and  found  them 
both  dt  home  ;  Mr-  Henry  I  did  not  fervc  with  a  fubpoena,  as 
I  always  looked  upon  him  as  a  volunteer  in  the  bufinefs*  I 
then  went  to  Mr.  Hopkinfon's^  but  he  was  not  at  home,  and  I 
left  the  paper  at  his  houfe.  I  went  and  fawhim  at  the  Court- 
houfe  ;  I  then,  I  think,  but  will  not  be  certain,  that  I  aiked 
him  if  he  had  feen  the  paper  I  had  left  at  his  houfe. 

£.  I  aik  the  witnefs,  whether  or  not,  he  did,  on  this,  make 
an  affidavit,  dating  he  had  ferved  the  fubpeenas  agreeably  to 
his  indru^iojit  I         .  ' 

L.  I  believe  I  did.  I  had  indrud^ions,  if  I  did  not  find 
them  at  home,  to  leave  them  at  their  houfes. 

Mr.  Dallas.  Did  Mr.  Ludlam  ever  before  know  Mr.  Hop- 
kin  fon  ? 

JL.  No,  fir» 
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D,  Did  he  not  bear  the  tcftimony  of  Mr.  Hopklnfoti  ? 

L.  Yes,  fir. 

Dm  Has  he  not  faid,  that  Mr.  Hopkiufon's  teftimony  corre- 
fponded  with  his  own  ? 

L.  Yes,  fir.  t 

Mr.  Dallas.  After  the  adjournment  of  the  Houfe  yefier* 
day  Mr.  Hopkinfon  wifhed  to  know  whether  he  might  have 
liberty  to  return  home,  and  was  anfwered  *<  yes."  He  was 
right  when  he  did  apply  to  return  home,  but  I  could  have  will- 
ed him  to  have  been  prefent  at  this  examination.  I  beg  the 
Senate  to  underftand  that  I  had  not  the  remoteft  intention  of 
impeaching  the  motives,  nor  of  calling  into  view  the  conduct 
of  the  committee  of  managers,  the  Houfe  of  Reprefentatives 
or  the  committee  of  grievances,  when  I  put  the  queflion  to 
Mr.  Hopkinfon.  It  drew  from  him  an  anfwer  which  feemed 
to  operate  upon  the  committee  of  grievances.  Therefore  to 
juftify  the  grounds  upon  which  the  committee  of  grievances 
proceeded,  it  is  only  necefTary  to  (late  that  if  ^he  information 
had  been  given,  that  is,  if  the  fubpoena  had  been  regularly 
ferved,  and  Mr.  Hopkinfon  had  net  complied  with  its  requifi- 
tion,  the  committee  had  for  the  due  adminiftration  of  juHice, 
but  one  refource,  that  of  compelling  his  attendance^  by  attach- 
nient. 

I  was  prefent  in  Court  in  September  term,  when  the  rule  to 
fhew  caufe  was  granted.  I  was  prefent  at  December  term, 
during  a  part  of  the  argument,  and  on  the  day  on  which  fen- 
tence  wa^  pronounced  on,  Mr.  PafTqiore.  The  judgment  of  the 
Court  was  prefaced  by  fomc  obfervations  from  the  Chief  Tuf- 
tice,  on  the  nature  of  the  offence  committed  by  Mr.  Paffmore. 
The  Court  feemed  to  regret  the  obftinacy  of  Mr.  Paffmorc, 
and  obferved  that  if  a  conceilion,  or  apology  had  been  made, 
it  would  have  been  confidered  by  the  Court  in  forming  their 
judgment.  I  cannot  recolledl  the  exadl  expreilions.  Sentence 
was  pafifed  upon  Mr.  PaiTmore,  that  he  (hould  be  committed  for 
thirty  days  to  the  common  jail.  His  counfel  moved  the  Court 
to  commit  him  to  the  debtor's  apartment,  which  was  granted. 
The  Court  indulged  Mr.  PalFmore  with  perroiffion  to  fee  bis 
family  ;  Mr.  Levy  made  the  requefis  of  the  Court,  and  they 
were  granted  without  hefitation.. 

On  the  13th  of  July,  1802,  Mr.  Paffmorc  called  at  the  of- 
fice of  the  prothonotary  of  the  Supreme  Court,  with  an  agree- 
ment  to  enter  an  amicable  a£liou,  to  refer  the  matter  in  diipute 
between  Jiim  and  Pettit  and  Bayard,  and  the  other  underwrit- 
ers. This  agreement  was  figned  by  the  parties  only.  I  ob- 
feryed  to  Mr.  Paffmorc,   ih«t  it  was  not  regular  to  enter  it, 
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fialeft  the  attorney't  nane  was  marked  on  the  reeorcl.  He 
(hen  took  away  the  agreement,  for  the  purpofe  of  applying;  to 
An  attorney.  Soon  after  he  returned,  and  brought  the  fame 
agreement,  with  a  ftatement  of  a  rule  of  reference,  drawn  up 
by  J^r.  Levy,  and  in  his  hand  writing,  and  indorfed  with  the 
agfCjment  of  the  paries.  Suppofmg  that  Mr.  Levy  had  mere- 
ly ft  a  ted  the  rule  of  reference  in  a  more  formal  manner,  1  in- 
advertently entered  the  rule. 

On  the  6th  of  Auguft,  1803»  a  report,  (igned  by  Mi-.  Henry, 
one  of  the  referees  appointed  in  the  original  agreement,  and  by 
Mr.  Haflett,  was  brought  to  the  office,  and  judgment  entered. 
Within  a  few  days  after,  Mr.  PalTmore  applied  for  an  execu- 
tion. The  error  in  inferting  the  rule,  had,  in  the  mean  time, 
Jbeen  difc^vered  and  communicated  to  Mr.  Burd.  Mr.  Burd 
(aid,  that  no  execution  ihould  be  ilTuedy  under  this  judgment. 
On  Mr.  PaiTmore's  applying  for  an  execution,  Mr.  Burd  ex- 
plained the  illegality,  and  informality  of  iiTuing  the  execution* 
After  repeated  applications,  on  the  part  of  Mr.  Paffmore,  with- 
put  efie^,  judgment  was  confelTed  under  the  warrant  of  attor- 
ney, contained  in  the  original  agreement.  Mr.  fiurd  then 
told  me  to  iijke  the  execution,  that  it  was  the  attorney  alone 
l^ho  was  refponfible  for  the  illegality  of  the  proceeding. 

Mr.  DaClas.  I  underftand  the  witnefs  has  been  a  clerk  in 
the  prothonotary's  office  a  long  time  ;  I  wifh  him  to  ftate, 
,how  long  he  was  in  that  office  ? 

R.  About  three  years,  fir. 

« 

D.  What  is  the  mode  of  marking  caufes  for  trial  ;  is  it  not 
done  by  the  attornies,  without  the  participation  of  the  Court  ? 

R.  Generally  fo,  Gr.  ' 

Mr.  BoiLEAU.  The  witnefs  has  dated,  that  he  had  been  in 
the  prothonotary's  office,,  about  3  y^ars— does  he  recoiled  the 
particular  years  of  his  being  there  ? 

/?•  From  1799,  to  the  beginning  of  180S. 

Mr.  HuRRr^^^worn* 

.  I  was  in  the  public  room  at  the  merchant's  cofiee-houfe  in 
Philadelphia,  at  the  time  when  Mr.  PaiTmore  polled  a  certain 
paper  on  the  place  where  advertifements  are  ufually  affixed.  I 
immediately  ftepped  forward  to  read  the  contents,  but  was  pre* 
vented  by  the  keeper  of  the  coffee-houfe,  Mr.  Kitchen,  who 
pulled  it  down  and  pat  it  into  his  pocket.  That  is  all  that 
pafTed  In  the  coffee-room.  I  afterwards  faw  Mr.  Paffmore  on 
the  ftcps ;  I  told  him  that  Mr.  J^itchen  had  torn  down  the  pa- 
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per,  and  requefted  he  would  inform  me  of  the  contents*  I  do 
not  recoiled  what  he  faid,  but  the  name  of  Mr.  Bayard  was 
mentioned.  But  as  a  number  of  people  colleAed  on  the  fteps, 
I  walked  into  the  coffee-boufe  again,  and  requefted  Mr.  Kitch- 
en to  let  me  fee  the  paper  ;  be  faid  he  made  it  a  point  to  de* 
ftroy  thofe  kind  of  papers^  to  prcTent  mifchief. 

Mr.  RooNBT.  I  aik-  the  witnefs,  as  he  was  prefent  when  the 
paper  was  polled  vp)  whether  it  was  poflible  from  the  time  it 
was  pofted  up  by  Mr.  PafTmore,  'till  it  was  taken  down  by  Mr. 
Kitchen,  for  any  perfon  to  have  read  it  ? 

H*  I  believe  not  \  I  believe  I  was  firft  at  the  deik  where  it 
was  pofted. 

Mr.  Dallas.  I  wifh  the  witnefs  to  (late,  whether  PafTmore 
had  left  the  coffee-room  when  Mr.  Kitchen  tore  the  paper 
down  ? 

H*  He  was  in  the  a£t  of  leaving  the  coffee-room  at  the  time. 

Z).  I  aik  the  witnefs  whether  it  was  not  a  matter  generally 
fpoken  of  in  the  city  ? 

H,  It  was  at  the  coffec-houfe  ;  and  I  believe  I  heard  it  thro' 
fotne  parts  of  the  city. 

D*  I  wifh  the  Witnefs  to  Hate  whether  it  was  not  confidered 
as  the  polling  of  Meffrs.  Pettit  and  Bayard  ? 

JS,  It  certainly  was. 

i}.  The  witnefs  will  ftale  whether  he  has  been  v^amined  on 
this  buiinefs  before  the  Supreme  Court  ? 

E.  No,  fir. 

Mr.  RoDNET.  I  aik  the  witnefs  whether  it  yras  coniidered  at 
any  thing  more  than  a  common  cafe  of  pofting  I  - 

S*  I  was  unacquainted  with  the  grounds  ;  but  it  was  fpok;pn 
of  as  a  common  polling. 

R,  Did  any  one  fugged  its  having  reference  to  any  caufe 
pending  in  Court  ? 

if.  Not  to  my  knowledge. 

Mr.  BoiLEAU.  Mr.  Speaker,  we  have  gone  throOgh  the  tef« 
timony,  on  the  part  of  the  profecution,  except  as  to  aiking 
Mr.  Henry  a  few  que  (lions. 

I  wilh  him  to  ftatc  td  the  Court  what  he  heard  refpefting 
the  arguments  of  the  counfel  when  the  award  was  fet  aGde  ? 

Mr.  Hevrt.  Having  been  fubpoened  to  give  evidence  in 
the  March  term  1803,  I  attended  at  the  Supreme  Court,  which 
J  believe  was  the  term  that  the  report  and  award  was  fet  a£de. 
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I  think  it  was  near  the  commencement  of  the  trial  for  argu- 
Dient,  and  I  think  after  the  firft  or  fecond  witnefs  had  been  ex- 
amined ;  I  wats  walking  on  the  outfide  of  the  bar,  where  it  19 
common  for  people  to  walk  and  (land  in,  when  Mr.  Dallas  came 
out  of  the  bar ;  if  my  memory  ferves  me,  I  think  he  caught 
me  ly  the  arm,  and  I  think  addrelfed  roe  in  this  way,  *^  Mr. 
Henry,  we  (hall  put  Pa(rmore  completely  on  his  back  before 
the  LegiQature."  I  rouft  fay,  lir,  that  the  obfervation  furpriz- 
ed  me  a  little— I  was  apprebenfive,  it  appeared  to  me,  that  , 
fome  advantage  would  ,be  taken  of  that  trial — tho  decifion  of 
that  trial.  As  foon  as  I  had  an  opportunity  of  feeing  Thomas 
Paffmore— 

'  Mr.  Ingf.RSOl  here  rofe  and  obje£ied  to  this  kind  of  tefli- 
mony,  as  tranfgrefling  all  tli^  rules  that  he  had  everfeen  in  open 
Court,  and  Mr.  Rdd^ey  confented  that  the  tedimony  on  the 
part  of  the  profecution  (liould  now  clofe. 

Mr.  DALLAS. 

Mr.  Speaker^  and 

Gentlemen  of  the  Senate, 

ALTHOUGH  I  was  given  in  the  courfe  of  converfation  to 
underftand,  that  the  teflimoiiy  on  the  part  of  the  profecution^ 
would  occupy  the  remainder  of  this  day,  yet  the  circumftance 
of  its  being  clofed  at  this  time,  trill  caufe  no  embarrafTment  on 
our  puit.  I  fliould,  however,  have  received  it  with  greater  fa- 
tisfaiSlion,  had  it  not  been  for  the  abrupt  manner  in  which  it  has 
clofed. 

It  is  now  nearly  12  months,  dnce  three  of  the  Judges  of  the 
Supreme  Court  of  Pennfylvania  have  been  accufed  of  an  high 
inifdemeanor  in  ofiice.  Since  the  firft  period  of  the  accufatiop, 
they  have  obferved  a  rigid  and  profound  (llence.  Aod»  aUho' 
the  reprefentations  of  Thomas  PalFmore,  in  his  memorials  to 
the  Houfe  of  Reprefentatives,  candantly  met  their  eye  ;  al- 
tbdugh  tbey  have  commonly  been  retailed  in  every  newfpaper 
printed  in  the  Aate  ;  although  every  report  on  this  fubjeA, 
made  to  the  Houfe  of  Reprefentatives*  has  met  publicity  ;  al- 
though the  prefs,  and  the  fquabbles  of  the  prefs,  and  the  law- 
yers, and  Mr.  Padmore,  have  annoyed  the  eyes  and  the  ears 
of  the  Judges,  let  it  be  remembered  to  the  honor  and  indepen- 
dence of  thofe  worthy  and  venerable  charaflers^  that  they  have 
retained  a  profound  filence. 

Not  only  this,  fir,  which  evinces  their  ready  acquiefcence  in 
the  laws  of  the  country,  and  their  refpe£i  for  the  conAituted  au- 
thorities. Not  only  this,  (ir,  but  we  have  feen  thofe  Judges^ 
under  the  obloquy  of  fuch  public  charges,  under  every  fpecies 
of  odium  and  abufe  from  the  prefs,  not  only  difcharging  the 
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duties  of  their  office^  but  traverdng  the  different  counties  of 
the  ftate  ;  flill  were  they  Client,  although  they  well  knew,  that 
flrong  and  violent  prejudices  might  oper&ie  agatnfl  them.  Sir, 
this  was  condud\  worthy  of  them — conduct,  which  will  do  ho- 
nor to  themCelves  and  to  the  Rate,  and  command  the  public 
gratitude  :  It  not  only  does  honor  to  themfelves  in  the  ab- 
(Irad^,  but  fuch  conduit  will  enfure  to  them,  from  this  high  and 
refpe^able  body,the  opportunity  of  a  patient  andcandid  hearing* 
If  I  may  be  permitted  to  ufe  the  word  policy,  the  condudl  of 
the  honorable  and  venerable  gentlemen,  might  be  called  good 
policy,  for  they  knew  that  all  that  was  dated  againft  theni,  was 
founded  upon  ex-parte  tedimony,  and  the  partial  (latements  and 
reprefentations  of  an  angry  individual* 

Far  be  it  from  me,  fir,  to  arraign  tbt  condu£t  of  the  hono- 
rable Houfe  of  Reprefentatives.  Qn  every  ftep  that  they  have 
proceeded  in  this  important  buiinefs  I  fpeak,  and  I  truft  they 
will  believe  me  when  I  fay  that  not  one  particle  of  my  confi* 
dence  in  them  has  been  loft.  The  proceeding  has  been  fuch  as 
does  honor  to  the  Houfe.  For  when  we  recollect  that  thefe 
charges  have  been  brought  forward  by  an  obfcure  individual, 
totally  ignorant  of  the  law,  whofe  padions  were  fuperior  to  bis 
prudence,  and  who  fuppofed  he  had  fudained  an  injury— -when 
we  recollect  that  they  are  brought  forward  by  a  poor  man  re- 
duced even  to  the  unpleafant  fituation  which  he  has  dated  in 
his  tedimony— even  to  bankruptcy*  When  we  corfider  thefe 
circumdances  and  tak^  into  view  the  condu^  of  the  Houfe  of 
Reprefentatives,  we  mud  be  convinced  that  according  to  tie 
information  adduced  to  them,  they  have  a£ted  with  the  d risked 
propriety.  I  thank  them  for  their  attention  to  tho  fubjedt* 
They  have  fliewn  that  the  poored  man  in  the  community  will 
be  as  patiently  heard  and  receive  the  fame  judice  as  the  mod 
opulent  and  dignified.— -My  fentiments  are  the  fame,  (ir,  with 
refped^  to  the  committee  of  grievances.  ,From  the  nature  of 
the  charges  and  the  tedimony  produced  to  them,  it  was  their 
duty  to  a£t  as  they  have  done.  I|  was  proper  and  honorable 
to  pay  attention  to  a  complaint  of  this  nature^  although  the 
charges  might  ten6  to  adix  a  blot  upon  the  fair  charadler  of  the 
Judges,  which  to  this  moment  Is  unimpeached.  I  thank  them 
alfo  for  their  attention.  If  after  all  thefe  charges,  and  the 
attendant  circumdances  and  inconveniences,  it  appears  shat  the 
Judges  have  a6ted  in. a  dignified  and  public  manner,  we  have 
nothing  to  fear  on  the  fcore  of  prepoffeflion.  I  mud  obfervc, 
(Ir,  that  I  rely  upon  the  candor  and  talents  of  the  learned 
counfel  on  the  part  of  the  'profecution,  upon  the  liberality  of 
the  managers  on  the  part  of  the  Houfe  of  Reprefentatives,  and 
upon  the  impartiality  and  integrity  ot  this  honorable  Court  to 
dived  themfelves  of  all  prejudice,  and  to  give  due  credit  for 
upright  and  dignified  conduct. 
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Some  inconvenience s>  of  a  different  kind,  attend  oar  defence. 
Gir  cum  (lance  8  attendant  on  profefiional  charader. 

Attempts  have  been  made  to  throw  ob1oqu7  on  the  bar  of 
Pennfylvania,  by  inhnuating  that  the  aid  of  couuCel  for  this 
profecutiou  could  not  be  procured  in  the  (late.  The  infinua- 
tion  is  cruel  and  unjud.  Profeflional  aid  might  have  been  as 
well  furni(hed  in  Pennfylvania,  as  from  any  part  of  the  anion. 
If  profeflional  aflidance  was  wanted,  I  (hould  have  thought  that 
the  application  would  not  have  gone  to  perfons,  who  had'  open- 
ly avowed  their  opinions,  who  flood  in  relationfhip  to  the  Judg- 
es, or  who  had  affixed  their  names  to  declarations,  which  fanc- 
tioned  the  conduct  of  the  Judges.  There  were  many  others  at 
the  bar,  who  were  not  thus  circumdanced,  and  whofe  talents 
and  legal  knowledge  would  eminetly  qualify  them  to  aifid  the 
managers  on  this  occaGon.  But  they  were  not  applied  to. 
And,  yet,  has  this  circumdance  been  made  a  fubjed  of  cen- 
furCf  even  derogatory  to  the  bar  of  Pennfylvanla.  I  repeat 
Sir>    that  the  charge  is  cruel  and  unjud,  and  as  fttch  I  repel  it. 

My  worthy  friend,  one  of  the  managers  on  the  part  of  this 
profecution,  did  not  give  the  fubje£l  due  confide  ration,  when 
he  told  this  honorable  Court  that  they  were  refponfible  to 
the  people  for  the  vote  they  fhould  give  on  this  occafion. 
Sir,. no  man  in  exidence,  can  have  a  greater  refpedt  for  the 
rights  of  the  people  th^n  I  have,— but,  iir,  whea  the  people 
have  defcnbed  thofe  rights,  and  delegated  the  excrcife^ind  the 
care  of  them  to  proper  conditutional  authorities,  I  trud  we  ba\e 
fomething  more  to  govern  our  conduct,  than  an  appeal  to  the 
people  at  the  elediions.  Sir,  I  yield  to  and  will  always  fupport 
the  principle  that  the  people  have  the  fole  right  to  organize  and 
edablifh  government  for  their  own  fafety  and  happinefs,  but 
having  done  this  they  have  no  right  to  interfere  with  or  dedroy 
its  operations.  If  they  wldi  it,  they  certainly  have  the  power 
to  change  the  form  of  the  conditution.  but  until  the  conditu- 
tion  is  changed  they  mud  kt  governed  folely  by  the  delegated 

authorities. 

• 

I  aik  the  worthy  manager,  to  rede£l  for  one  moment,  on 
the  confequences  of  his  doctrine.  Let  him  look  at  that  con- 
ditution.  What  is  it  but  an  indrument  of  reference  ?  a  de- 
claratory and  preventing  datute  of  law.  Does  it  not  declare, 
that  every  man  fpr  injury  to  his  property  or  reputation,  has  to 
feek  his  remedy  by  a  due  courfe  of  law  ^-i— not  by  a  reference 
to  the  people  at  eledlions.  And  will  the  gcntleman.be  able  to 
tell  me,  that  for  the  expofition  of  t|^is,  I  have  to  appeal  to  the 
old  conditution  ?  And  what,  (ir,  is  the  confequence  to  fay,  that 
we  (hall  refort  to  an  eleAion  to  determine.     ^ 

Again,  fir,  is  it  not  a  material  feature  in  our  conditution,  a 
conditution  that  has  been  edablidied  to  preferve  the  liberty  of 
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the  people  ztii  to  preferve  the  order  of  tBe  government,  tiiat 
«  Trial  by  Jury  (hall  be  as  heretofore.''  What  trial  f  Many 
tirtuous  and  good  men,  fir,  may  not  be  able  to  define  what  it 
meant  by  this*  But  what  is  meant  by  '^  Trial,  by  Jury  ?**~-» 
that  the  trial  (hall  be  by  jur3^.and  th'^t  without  the  uoanimoui 
voice  of  the  jurors,  no  roan  ihall  be  found  guilty.  But  what 
is  meant  by  the  words  «'  as  heretofore  /"  Let  him  take  the 
conilicution  of  1776,  under  which  we  a£ied  heretofore^  and 
Compare  it  with  the  conftitation  of  1790  and  he  will  difcovei^ 
the  relative  and  precife  meaning. 

Before  the  confticution  of  1776  trial  by  jury  did  not  exiil  in 
fevefal  inflances,  and  decifions  were  had  on  queftions  of  pro- 
perty without  any  reference.  This  was  the  cafe  in  the  Or- 
phans Courts,  in  the  Regiders  Courts  and  in  the  Courts  of 
Admiralty,  and  all  thefe  Courts  were  tnvelled  with  the  procefs 
of  attachment. 

Before  the  revolutien  of  '76,  the  juflices  of  peace  in  fomc 
cafes  puffcITed  fummary  pdwers-— the  fame  mode  of  proceeding 
is  recognized  over  and  over  again— particularly  in  one  cafe 
dtrcidcd  bcf9re  Chief  Juftice  Kinfcy.  In  this  cafe  the  Judge 
decided  that  there  was  a  contQ^Tipt,  and  the  party  fuffered 
for  it. 

Unde^  tiie  conftitution  of  if 9^0,  the  powefs  of  this  CJourt 
are  edabliihed.  The  people  have  con (litution ally  declared, 
that  all  impeachmfcnts  {hall  be  tried  by  the  Senate— that  you 
ihall  judge  between  them  and  the  party  accufed.  They  have 
left  it  entirely  to  your  decifion,  under  an  appeal  to. Divine 
Providence  1— and  will  it  be  fatd,  that  the' people  are  now  to 
be  rcfortcd  to  \ — an  eleftipn  talked  of  when  the  judgment  of 
this  Court  is  to  be  given  ?  My  diffidence  only  can  caufe  me  to' 
withhold  the  estpreffion  of  my  feelings. 


Other  inconveniences  prefent  themfetves;     It  \t  my  misfor- 
tune, as  the  current  opinion  now  run^,  to  belong  .to    the  pro* 
-feflion  of  the  law.     But  I  aik,  was  it  proper,  was  it  candid,  in 
the  gentleman  who  is  one  of  the  managers  of  this  profecution, 
to  fay  that  all  ipy  defence  would  be  eloquence  and  fophidry  ? 

I  hope^  hon^ever,  that  .whatever  gentlemen  may  think  of  law- 
yers when  they  fpeak,  they  will  believe  them  when  they  fwear. 

I  appeal  to  the   gentleman  who  it  counfel  for  the  prosecu- 

tien,  and  aik  him,  whether  in  a  caufe  deeply  interefling  to  life 

-and  property,  whether  it  would  be  a  proper  appeal  to  the  Court 

and  Jury  to  fay  '*  hear  me,  gentlemen,   and  alfo    hear  my  col- 

u.l^^Bgue,  but    hear  not    one  word  of  the  oppoiing  counfel,  be- 

/icaufe  that  all  he  intends  to  fay,  is  mere  eloquence  and  fophiilry. 

R 
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However  the  profefliqfy  may  be  undervalttcd,'  I  truft  that  ft 
will  not  fufR::r  by  a  referttrce  to  biftoricat  record.  When  1 
look  back  to  the  coromencetnont  of  our  revolution,  when  I 
look  to  our  then  members  of  Congrefs^  when  I  look  back  to 
the  cabinet  and  the  field,  I  may  aflc,  how  (lands  the  queftion  ? 
What  wai  the  language  ?  What  was  the  rifque  of  the  profef* 
Con  at  that  time  ?  I  aik  the  gentleman  to  look  at  the  then  ex- 
iting ftate  of  things,  and  appeal  to  his  memory  for  the  condud^ 
of  profeifional  gentlemen*  1  afk>  him  to  look  at  the  Federal 
government  recently,  to  look  into  the  individual  dates,  (not  in 
the  ftate  of  Pennfylvania  at  this  time)  and  let  him  fee  how 
the  profeifion  is  eQimated*  In  the  federal  government,  do  they 
not  poffefs  the  confidence  of  the  people  ?  At  the  head  of  that 
government,we  fee  alawyer,once  a  pra^tifing  lawyer,  a  man  who 
has  fet  an  example  in  the  government,  that  will  do  more  to 
perpetuate  the  excellence  of  republican  gorernmenb,  than  all  the 
elementary  writers  in  the  world.  Let  us  look  into  the  Senate  of 
the  U.  S.  and  there  we  (hall  fee  in  the  fecond  ofHcer  of  govern- 
menty  a  profeifional  character*  And  further^  in  the  councils 
of  the  nation— who  are  Giles,  Randolph,  Nichoifon,  with  ma- 
ny other  i  Lawyers  !— Lawyers  !«-Lawyers  l^-How  is  it  then, 
when  nothing  but  fophiQry  is  to  be  expected  from  the  profeffion, 
that  thefe  gentlemen  (hould  have  been  called  to  fuch  high  and 
dignified  ftations.  If>  (ir,  there  were  not  in  our  profe(Iion» 
fome  unworthy  characters,  we  (hould  be  too  honorable,  we 
ihould  be  too  good  ;  but  the  profeffion  is,  like  all  others,  made 
up  of  good  and  fome  bad  men.  As  we  po(refs  the  fame  ideas,. 
as  to  right  and  wrong,  we  are  as  much  entitled  to  credit  as  other 
men,  when  we  make  a  folemn  appeal  to  our  God. 

Sir,  I  would  wiih  to  approach  more  nearly  to  the  ground  of 
argument*  I  will  endeavor,  with  the  indulgence  of  this  hono- 
rable* Court,  to  give  a. brief  narrative,  or  hiftory  of  this  bufi- 
nefs  froni  its  commencement*  In^  doing  this,  I  am  willing  to 
give  up  my  notes,  and  rely  upon  memory,  and  I  requed  the 
honorable  the  Court,  the  counfel  and  the  managers  to  obferve 
whether  I  am  not  circunifl^ntially  corre<^* 

A  number  of  gentlemen  fubfcibed  a  policy  of  Infurance  on 
the  Brig  Minerva.  The  ve(rel  failed,and  in  going  dowi>  the  Del- 
aware met  with  a  flight  injury  by  running  foul  of  another  vellel. 
In  the  coUrfe  of  her  voyage  for  Europe,  (he  enf^oUntered  bad 
weather  ;  the  weather  did  not  do  her  much  injury  ;  fuch,  how- 
ever,  was  the  eWe^i  upon  the  apprehenfions  of  the  crew,  that 
when  they  arrived  at  a  port  in  Nova  Scotia,  they  declared  that 
unU-fs  an  enormous  fum  was  expended  to  refit  the  veiTel  (he 
would  not  be  fie  for  fea*  After  all  this  they  agreed  to  rifque 
themfelves  on  this  rotten  plank,  provided  tlte  carpenter,  after 
•examination,  (hould  declare  her  fea*Worthy.     In  this  ruuatioii 
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of  affairS)  information  was  given  to  Mr.  PalTmore  of  the  ftatt 
things  were  in.  Two  proteds  were  tranfmitted  to  him  ;  the 
firft  contained  the  report  of  an  examination  of  the  upper  works 
of  the  veffel  i  the  fecond  contained  a  hint  that  cannot  be 
mifunderftoodi  ^'  the  veffel  was  in  fuch  a  ftate  that  the  mari- 
ners refufed  to  embark;"  An  account  of  the  furvey  with  a 
])ill  of  the  repairs  upon  the  fubilantial  timbers  of  the  veife I 
amounting  to  twenty-feven  pounds, ^Halifax  currency,  were 
alfo  forwarded  to  Mr.  PafTmore.  Mr.  Paffmore  upon  this  de- 
termined  to  abandon  the  veffel  ;  he  called  upon  Mr.  Shoema- 
ker, the  broker  in  this  tranfadtion,  with  the  proteft  and  the  let- 
ter of  abandonment  I  20  days  are  in  all  fuch  cafes  allowed  the 
underwriters  to  enter  their  obje^ions,  or  pay  the  lofs  ;  as 
foon  as  30  days  had  clapfed,  after  feme  negociation  between 
Mr.  Paffmore  and  the  underwriters,  it  was  agreed  to  enter 
tn  amicable  fuit.  So  far  from  a  wifh  for  litigionfnefs 
or  procrallination  on  the  part  of  MefTrs.  Pettit  and  Bayard| 
Mr.  Bayard  was  the  firfl  perfon  who  propofed  this  mode  of  de- 
cifion.  It  was  th«n  agreed  to»  but  as  it  was  inconvenient  for 
all  of  the  underwriters  to  attend  to  the  fuit,  and  as  the  famt 
principle  would  operate  upon  all  in  the  determination  of  the 
cafe,  there  appeared  to  be  no  neceflity  for  the  other  underwri- 
ters to  become  parties  in  the  action.  This  being  done$ 
{rom  that  moment,  the  underwriters  placed  all  their  con* 
fideiice  in  Mr;  Bayard,  and  they  all  confidered  them- 
felves  as  mere  automata,  to  be  moved  by  Meffrs.  Pettit 
and  Bayard,  and  not  upon  the  reprefentations  of  Mr.  Lyie, 
Phillips  and  Crammond,  or  Nicklin  and  Qri£^th,nor,  muchlefs, 
upon  the  reprefentations  of  Mr.  PafTmore.  Now,  we  fhall  fee 
the  confequence.  The  agreement  was  drawn  up  in  the  office 
of  Mr.  Shoemaker,  by  which  agreement,  Mr.  Henry  and  Mr* 
Pearce  were  appointed  the  arbitrators,  to  fettle  all  matters  in 
variance  between  the  parties,  with  authority  for  Mr.  Inger- 
f<^l,  pr  any  other  attorney  to  confefs  judgment  upon  the  a- 
ward.  I  beg  leave  to  remark  here,  fir,  that  every  fpecial  au* 
thority  mull  be  flri£tly  purfued,  and  neither  of  the  parties,  nor 
their  fpecial  attorney  can,  in  the  leafl)deviate  from  its  providons. 

Mr.  SampfoB  Levy,  not  with  a  view  to  impede  the  progrefs 
of  the  bufinefs,  but  with  a  view  to  give  body  and  form  to  the 
agreement,  drew  up  a  new  form,  by  Which  the  referees  in  case 
that  they  could  not  c^ome  to  a  de«ifion  were  authorised  to 
choofe  an  umpire,  whereas  the  original  agreement  gave  no 
fuch  authorityr.  It  is  the  pradtite  in  the  Courts  of  Law,  that 
if  a  rule  of  reference  is  entered  into  between  A.  and  B.  and  if 
they  agree'  that  the  referees  fhall  make  a  report  in  the  office, 
and  if  exceptions  are  not  filed,  within  four  days  after,  the  par- 
ty is  entitled  to  judgment.  The  prothonotary  endorfes  on  the 
report  judgment  secundum  regulam^  that  is  according  to  rule»\ 
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Bat|  when  by  the  rule  of  reference  there  is  an  authority  to  ah 
attorney  to  confefs  judgment,  the  judgment  mud  be  confefTed 
by  the  attorney.  The  one  is  a  judgment  hy  confession  ;  the 
Qtheri  a  judgment  according  to  practice*  In  the  prefent  cafe^ 
there  were  two  rules.  The  fecond  entirely  difcordant  in  prin^- 
ciple  and  equity  with  the  firft.  The  adl  of  the  prochonotary 
could  not  give  the  efie£lof  a  judgment  to  the  firft  agreement, 
w^ithout  aconfcffion  of  the  attorney  ;  nor  could  an  attorney  con- 
fefs judgment  on  the  fecotfdfbecaufe  it  authorized  judgment  to  be 
entered  upon  the  report  of  the  referees,  and  not  by  attorney. 
Where  a  man  is  to  be  affefted  by  a  judgment,  he  mu(l  have 
notice— -fo  in  the  rule  of  four  days,  if  notice  is  not  given,  the 
judgment  will   be  set  afide  as  irregular. 

Mr.  Levy  has  fworn  cxprcfsly  that  the  paper  drawn  up  by 
him  was  intended  to  be  prefented  to  MefTrs.  Pettit  and  Bayard 
for  tlieir  fignature  ;— that  PafTmore  fo  underdood  it,  and  that 
he  told  him  it  was  null  and  void  unlefs  it  had  their  fignature. 
Without  this,  it  was  in  fa^,  nothing  more  than  a  piece  of 
Itlank  paper: 

What  does  Paffmore-  do  ?  dees  he  go  according  to  rule  ? 
does  he  go  to  Petit  and  Bayard  with  the  new  agreement  ?  No. 
He  does  jud  an  much  with  respedt  to  the  award.  He  carefully 
keeps  it  out  of  the  view  of  Petit  and  Bayard  till  he  has  gained 
his  purpofe.  The  irregularity  of  the  firft  agreement  was  early 
difcoveredby  Paffmore,  but  without  going  to  MefiTrs.  Petit  and 
Bayard  as  he  ought  to  have  done,  and  alking  them  to  lign  the 
new  agreement,  he  proceeds  to  the  ofiice  of  the  Prothonotary 
and  there  files  it.  He  goes  to  Mr.  Sampfon  Levy's  office. 
Mr.  Levy  is  not  at  home.  The  young  gentleman  in  the  of- 
fice, without  adviling  with  Mr  Mofes  Levy,  confeffes  judg- 
ment, believing  it  to  be  regular  and  according  to  practice.  Is 
this  to  be  confidered  as  the  adl  of  an  attorney  authorifed  to 
confefs  judgment  ?  Is  this  to  be  confidered  as  the  adl  of  Mr. 
Levy  ?  God  forbid  1  did  Mr.  Levy  ever  inform  Paffmore  that 
he  would  be  entitled  to  judgment  on  an  agreement  not  (igned 
by  the  parties  ?  Did  he  advifc  him  to  proceed  in  this  way  ? 
Not  one  word  of  this  kind.  He  not  only  told  him  to  go  to 
Petit  and  Bayard  and  inform  them  by  the  firft  agreement  there 
was  no  authority  to  choofe  an  umpire,  and  requeft  them  to  (ign 
a  fecond,  but  he  told  him  that  without  their  (ignature  the 
whole  proceeding  would  be  of  no  effedl— that  to  obtain  a 
judgment  upon  any  report  of  an  umpire,  their  fignature  was  ab- 
solutely neeeffary. 

Let  this  fadl  never  be  forgotten,  that  at  the  moment  of  en- 
tering the  report  in  the  office,  he  knew  that  he  could  legally 
derive  no  benefit  from  it.  Every  defedt  was  fully  iexplained  to 
him.    After  this  explanation,  why  not  goto  Pettit  and  Bay- 
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ard,  and  inform  them  of  the  circuniQance^     And  further,  why. 
not  go  to  the  referees,  and  tell  them  openly  and  candidly,  the 
(late  of  the  eafe.  Did  he  inform  MeiTrs.  Henry  and  Haflett,  o( 
the  defedtion  in  the  agreement  ?  No.  Did  he  inform  them,  that 
through  the  inadvertency   of  Mr.  Burd's  clerk,  he  had  got  tho 
rule  of  reference  entered  ?    No.    But  by  the  abufe  of  the  con-; 
fidence  repofed  in  him  by  a  young  man,  by  the  inadvertency  o£ 
the  Clerk,  in  entering  the  rule,  without  referring  to  the  origi- 
nal agreement,  this  man  has  accomplifbed  his  objed, — and  he 
goes  on  in  this  way.      Sir,  I  afk  the  Senate  to  give  me  credit 
for  fads  ;  I  appeal  to  them,  whether  every  fyllable  I  have  laid 
is  not    in   full  proof.     No  latitude,  or  freedom,  is  clTential  to 
this  caufe.     The  Senate  will  recoiled   what   has  been  fa  id  by 
^r.  Paffmore  in  his  tcftimony.     Sir,  I  do  not  impute  perjured,, 
{iniiler  defigns  to   any  man,  nor  to  any  fet  of  men.     Bur  I  do 
moit  fincerely  think  it  a  duty  to  (hew,   that  in  taking  abllradl 
matter,  there  has  been  deception  and  coUufion.     I  fay,  that  I 
do  not  impute  (iniiler  defigns  to  any   man.     As  to  what  Mr. 
Henry  has  told  us,  that  the  idea  which  induced  a  modiEcation. 
of  the  original  agreement    arofe    from— and   as  to    Mr.    PaiT-. 
more's  ftatement,   that   Mr.   Yard  had  fubfcribed  for  himfclf, 
and  all  the  other  underwriters,  except  Pettit  and  Bayard,  after 
having  declared,  that  ^^  the  veflel  was  a  vile,  rotten  ihip,  but  if 
they'd   give  him  a  half  per  cent  premium  more,  he  would  take 
SI  rifque  in  the  veiTel,"  we  muft  have  our  opinions.  So  far  as  re-, 
pcded  Pettit  and  Bayard,we  know  that  they  did  fign  for  them- 
felves*  I  aik  for  how  many  underwiters  did  Jas.  Yard  fubfcribe  \ 
Did  he  fubfcribe  for  one,  or  two,  or  more— and  who  were  they? 
They   are  not  named*     I  have  not  heard  of  any  paying,   but 
thofe  who  (igned.     Thofe  fubfcriptions  of  Mr.  Yard,  it  feems, 
were  not  worth  purfuing.     Did  James  Yard  fubfcribe  for  Lyle, 
Crammond  and  Co.  and  Nicklin  and  Griffith?     Yet  thofe  are. 
the  perfons  againd   whom    the  adion  was  direded.     Is  there 
any  teftimony,    that  thefe  gentlemen*  employed   Mr.  Yard  to 
fubfcribe  for  them  ?    Not  a  fyllable  of  this  kind.     Can    it   be 
true,  that  an  half  per  cent  additional  premium,  could' be   the 
motive  for  fubfcribing  on  a  rotten  vcffel  ?  No,  fir,   a  witnefs 
will  be  examined  in  the  courfe  of  this  trial,  who  will  prove  to 
you,  that  there  were  two  agreements  drawn  up  and  formed,  and 
made  the  ground  of  a  fecond  adion. 

But,  fir,  let  me  lead  you  one  ftep  back  to  the  fituationof 
Paffmore,  before  the  referees,  when  he,  by  negleding  or 
refuGng  to  comply  with  the  original  agreement,  was  armed 
with  an  indrument,  giving  a  right,  which  the  parties  never 
gave,  whilft  the  original  agreement  was  indiredly  kept  hidden 
from  the  view  of  thofe  who  were  to  determine  the  controverfy. 
The  original  agreement,  acquiefced  in  by  Pettit  and  Bayard, 
was  never  infpedcd  by  the  referees,  nor  by  the  umpire.     I  ap- 
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peal  not  to  lawyers,  but  to  men  of  bufmefs,  to  ev^ery  nan  of 
common  fenfe,  whether  be  would  confent  to  have  a  difpute  in- 
volving the  fum  of  five  thoufand  dollars  fettled  in  this  way. 
Will  any  man  pretend  to  fay,  that  Pettit  and  Bayard  were  to 
be  bound  by  a  confequent  decifion  ?  Can  4n  article  of  agree- 
ment, not  figned  by  them}  never  confented  to,  nor  feen  by 
them,  be  obligatory  upon  them  ? 

It  was  firft  infinuated,  nay,  more  than  infinuated,  that  tliere 
was  a  fpirit  of  procradination  on  the  part  of  MefTrs,  Pettit  and 
Bayard.  But  is  not  the  fallacy  of  furh  an  infinuation,  clearly 
apparent.  MefTrs.  Pettit  and  Bayard,  inftead  of  agreeing  to  a 
reference,  might  have  carried  it  through  the  feveral  Courts, 
and  delayed  payment  for  2  or  3  years,  nay,  might  have  carried 
it  into  the  High  Court  of  £rrors  and  Appeals,  and  kept  PafT- 
more  out  of  his  money,  for  perhaps  feven  years.  Bat  did  Pet- 
tit and  Bayard'i  condudl  evince  any  thing  like  this,  when, 
without  any  evafion  whatever^  they  agreed  to  fubmit  the  mat* 
ter  to  referees,  and  at  a  period,  when,  in  confequence  of  tb« 
yellow-fever,  which  exiQedboth  in  1801  and  1802,  there  would 
have  been  a  general  and  a  favorable  relaxation  from  budnefs. 
The  referees  held  four  meetings.  Thofe  meetings  arc  not  de- 
layed by  Mr.  Bayard.  He  was  to  have  notice  of  the  meetings^ 
but  be  bad  not  of  all — though  it  ha^  been  dated,  that  he  had 
the  fame  opportunity  of  knowing  when  the  meetings  were  to 
be  held,  as  Mr.  PalTmore  had.  But  how  can  this  be  poifible^ 
when  Mr.  Henry,  one  of  the  referees,  was,  during  the  whole 
of  this  time,  an  inmate  at  the  houfe  of  Thomas  PaiTmore. 
There  was  not,  on  the  part  of  Mr.  Bayard,  a  fingle  expreifion 
•fa  wilh  to  delay,  except  as  to  the  papers  from  Shelburne,  not 
being  produced.  On  the  6th  of  Auguft,  where  is  the  fymptom 
of  procraltination  on  the  part  of  Mr.  Bayard  ?  We  are  told 
that  the  referees  had  ftated  days  and  hours  of  meeting  ;— but 
are  the  referees  to  proceed  in  my  abfence— perhaps  detained  by 
ficknefs, — pleafure, — bufinefs,  mud  I  be  bound  to  attend,  at  the 
peril  of  having  a  report  made  againd  me  f 

Prior  to  the  award  being  given,  and  at  the  laft  regular  meet* 
ing  at  which  Mr.  Bayard  attended,  there  was  a  diverfity  of 
opinion,  relative  to  the  merits  of  the  cafe  ;  fuch  a  diverfity  in- 
deed, that  Mr.  Bayard  could  have  no  reafonable  belief,  that  the 
referees  would  at  all  decide,  much  lefs  had  he  caufe  to  believe, 
that  a  meeting  would  be  held,without  his  having  notice,and  that 
an  award  would  be  made  againd  him  a  few  days  after,  in  con- 
fequence of  the  unauthorized  appointment  of  an  umpire.  But 
how  was  this  diverfity  of  opinion  reconciled  ?  What  was  done  ? 
After  having  agreed  to  appoint  an  umpire,  Mr.  Raldon  was 
fixed  on,  and  declined  ferving.  When  was  the  information 
of  Mr.  Kaldon's  having  declined,  given  to  the  referees  ?  Not  in 
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their  ufual  place  of  meeting,  but  in  the  common  coffee-houfe. 
Was  this  a  regular  pFoceeding  ?  Well|  Mr*  Ralfton  cannot  at« 
tend.  What  do  they  do  ?  They  then  appoint  Mr.  Hailett. 
I  beg  leave  to  date,  fir,  that  I  could  have  no  objections  to  Mr. 
Ha(ktt>  as  an  umpire,  provided  he  had  been  regularly  appoint- 
ed. He  is  as  honed  a  man|  and  at  good  a  citizen,  as  any  in 
the  flate. 

At  what  time  the  referees  wodd  take  the  (leps,  and  afcend 
to  their  room,  muft  depend  upon  Mr.  Haflett^  becaufe  if  Mr« 
Hailett  had  fent  word  that  he  could  not  attend,  thofe  gentle- 
men could  not  have  kept  their  heels.  Where  was  Mr.  Paffmore 
all  this  time  ?  Conflantly  attending,and  extremely  diligent.  He 
feeroed  to  have  no  other  buiinefs.  Mr.  Bayard  had  avocationa 
which  required  his  particular  attention.  Yet  if  it  had  beea 
convenient  for  him  to  attend,  where  w«8  his  notice  of  thefe 
proceedings,  when  judgment  was  in  a  moment  to  be  given  a- 
^aind  him  ?  W%s  he  made  acquainted  with  their  ipeafures  I 
No.  I  alk  any  gentlemen,  if  ht  can  reconcile  it  with'  comm6a 
juftice,  that  in  a  cafe  where  five*'  t1)ours^nd  do)!ari  lA^as-  d<*pend- 
ing,  he  (hould  have  fenteiKC  pafi*^  upon  himf  ^Hthtfut  a  notice* 
I  aik,  whether. any  man  of  common  bufini^s  wcul^'iitfl  havt 
^xpe6\fd  fuch  an  arrangement,  as  that  he  Ihouid  be  infornied 
of  the  period  when  the  de/'ifion  wa&  to  be  ^dtk  Yet  did  the 
referees  go  on,  andbe/ftr  'Mr.  Pafimo^-^  f'ad  ^pejs  '^  the  ab- 
fence  of  Mr*  Bayard.  No  notice j  wiiatevcr,T/  this  »  given  to 
Mr.  Bayard— none^  in*^^ ,  was  irttc»lded  to  bv'  fent.  *  Would 
fuch  treatment  be  excrcifed  even  in  ^  Court  of  Jujdice,  looking 
for  the  due  adminiftration  of  jufiic^  i 

Mr.  Bayard,  being  in  pur£tfit  of  fome  other  obje£l,  by  acci- 
dent looked  into  the  room  where  the  referees  had  jud  retired 
to,  and  he  was  about  to  wi^thdraw.  He  appeared  furprized  ; 
for  the  exprefiion  by  Mr.  Hailett,  of  the  wor^  ^^afectedy'*  was 
not  intended  to  mean  any  thing  more,  and  I  trufi  we  all  under* 
(land  it  fo,  than  that  Mr.  Bayard  **  appeared,  not  to  have 
any  previous  knowledge  of  the  meeting."  What  were  the  im- 
preffions  of  Mr.  Bayard,  may  be  deduced  from  his  conduA  on 
the  occafion.  He  did  not  appear  to  be  in  fejfrch  of  the  re- 
ferees. After  coming  to  the  door,  he  is  about  to  withdraw.  He 
evinces  no  wifh  to  enter  the  room— -no  knowledge  of  the  bufi- 
nefs  in  which  the  gentlemen  are  engaged.  On  the  contraryi 
when  Mr.  Henry  calls  to  him,  and  informs  him  that  they  are 
employed  on  bis  bufinefs,  what  does  Mr.  Bayard  fay  ;  **  Why, 
Mr.  Pafi'more,  it  is  not  right  that  you  fhould  be  here  reading 
papers  to  the  referees',  in  my  abfence.  Without  any  idea  of  the 
proceedings  that  had  reCei&tly  taken  place,  he  fat  down  and  en- 
tered into  a  converfatiot)  with  Mr.  PafTmore— and  went  into 
tl;«  merits  of  the  cafe.    There  was  nothing  faid  as  to  the  ap- 
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polntmeat  of  an  umpire,  nor  as  to  the  other  exparte  proceedings. 
Mr.  Bayard  knew  nothing  of  thefe  circumftances.  Notice  wad 
neither  given  to  him,  nor  intended  to  be  given.  We  arc  ta 
know  nothing  of  collufion  in  all  this. 

It  is  faid  that  Mr.  Bayard  by  this  a£l  of  fitting  down   withf 
the  referees  and  entering  into  convcrfation  on  the  fnbjcd\   has 
aiTented  to  y(e  appointment  of  the  umpire.     But  Mr.    Bayard 
did  not  enter  into  a  full  flateinent  of  his  cafe,  he  produced  no 
papers,   he  did  not  recognize  the  umpire,  as  fuch,  and  certainl^r 
by  his  agreement  he  had  never  authorifed  the  appointment  of 
one.     If  there  had  been  a  difpofition  on  the"  part   of  Paffmorc 
to  give  notice   of  the  imperfe^ion  of  the  firft  agreement,   and 
and  of  the  reafons  for  drawing  the  latter,  he  would  now,  if  not 
before,  have  produced   the  document  and  have  (hewn  the  vari- 
ance.    Mr.  Bayard  would  have  faid  "  if  the  agreement  is  de- 
fejflive,  I  (hall  take  no   advantage  of   it,  let  the  referees  give 
time  for  the  receipt  of  the  papers  from  Shelburne,  and   we  will 
proceed  regularly,"     But  Paffmore  not  only  gave  Mr.  Bayard 
no  notice,  but  he  did  not  manifed  a  wiQi  to  do  fo.     Mr.  Ha- 
flett,  whofe  correctnefs  of  difpofition  I  (lill  acknowledge,  if  he 
had  looked  at  all  the  papers  mud  h^ive  feen  the  two  rules  and 
have  difcovercd  their  variance^    he  never  examined  nr>r  had  aa 
opportunity  to  examine,  the  Ship  Carpenter,  although  his  tefti- 
mony   had  been   confidered  of  fo   much  importance.     Nothing 
but  his  affidavit  was  produced,  and  upon  that  affidavit  of  the 
Ship  Carpenter,   remarks  had  been  made  by   Mr,   Bayard,  not 
one  fyllable  of  which  did  Mr.  Hailett  hear  of  himfelf  ;  and  un^ 
Icfa  he  was  informed  by  the  referees,  he  rtuft  have  been  totally 
unacquainted  with   the  nature  of  the   teftimony.     Now  if  the 
referees  communicated  every  thing  to  the   umpire,  even  upon 
oral  as    well  as  authentic    information,  (lill  is  chis  infufficient* 
Mr.  Hailett  ought  to  have  had  a  full    and   fair  opportunity  of 
examining  all    the  teAimony,    to  have  enabled  him  to  decide. 
When  a  man  hears  and  fees  through  his  own  organs  he  is  en- 
abled to  judge — but  not  without.     Well,  Sir,  here  is  one  cafe 
in  which  no  man  of  common  underdanding  can   fail  to  form  a 
corred  opinion.     The  proteft,  this  loft   (heep,  this   fecond  pro- 
teft,  is  now  in  poiTeffion  of  the  three  gentlemen.  Mr.  Shoe- 
maker tells   you  how  it  got  out   of  his   hands.     That  it  was 
withdrawn  by  Paffmore  three    or  four   days   after  it  had  been 
lodged.     Mr.  PalTmore  tells  the   referees    nothing  of  this  cir- 
cum(laDce,but  he  had  charged  Mr.  Bayard  with  having  the  paper. 
Who  produced  this  IqA  proteft  ?  Mr.  Paffmore  ?   We  have    no 
evidence  of  this,  but  from  the  certainty  that  it  was  produced  to 
the  referees  among  thcpapers  left  upon  the  table.     We  know 
however  that   it   was  withdrawn  by  Paffmore  out  of  the  hands 
of  Mr.  Shoemaker,  it    was  then  loft«  and  again  found  for  the 
piirpofe  of  reprefenting  it  to   Mr,  Haflett,  without  his  knowing 
whether,  or  not,  Mr.  Bayard  had  ever  fccn  ii. 
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AH  <viU  ailow,  th^t  no  nan  ought  to  he  c^ondemoed  withooit 
1  fa'ir  Mid  inii>9rtiai  bearing*  It  ii  ai  rule  tti  law  chat  none 
fliall  he  convicted  without  a  hearings  nor  upon  tcQinionf« 
wkhout  the  4)pportuaity  of  a  croft  examination.  H^d  Mr* 
iBayard  an  opportunity  of  examining  the  Ship-carpenter?  This 
very  eccentric  many  PhilipS)  (  we  all  know  him  in  Philadelphia) 
a  very  goody  hut  eccentric  man,  he  might  have  laid  that  he 
would  as  foon  go  in  that  vefTel  as  any  veflel  in  port.  But 
I  a&  the  gentleman  to  read  that  protcil  and  tell  me  if  the  ac- 
count of  the  (late  of  her  hull  would  judify  the  fecend  proteft. 
If  the  accidental  running  foul  of  a  hawfer  would  have  made  all 
tfaeie  repairs  neceffary.  I  am  not  certain  that  the  referees,  or 
tiie  umpire  took  the  trouble  of  reading  the  two  proteCU. 

^  Suppofe  a  man  who  reafons  differently  from  what  1  have  done^ 
fliDi'ld  fay  that  it  was  proper  for  the  referees  todifcard  all  forma 
of  4aw,     la  it  not  a  very  ferious  thing  that  a  man  (hould  be 
heard  in  hia  own  Caufe^  in  the  abfence  of  his  adverfary  ?    and 
n  ft  not  in  evidence  before  you  that  Paffmore  was  reading  pa« 
pera  to  the  referees  in  the  abfence  of  Mr.  Bayard  ?.    Is  it  not 
m  evidence  before  you  that  Mr.  Bayard  was  not  prefent  when 
tlie  Ship-carppnter  was  examined  ?     Is  it  rM>t  in  evidence  be« 
fore  you  that  Mr.  Ha^ett  declared  that  he  had  read  the  afi^ 
davit  of  Phillips  i    and  did  he  conCder  this  alone  as  fufHcient-? 
That  hearing  one  party  U(>on  oath  is  fuflicient  f    According  to 
thisf  indulgence  given  to  the  referees  a  man   might   fwear  to 
all  that  was   nece^ary  to  gain  his   purpofe   and  the  buiinefs 
would  be  fixed.     In  the  name  of  Heaven  will   a  latitude  of 
this  kind  be  given,  ard  are  referees  to  lidcn  to  what  Mr.    PalT* 
more  chufes  to  tell  them  that  a  mate  and  a  cook  told  to  him% 
This  may  all  be  right,  (ir*  inthe  minds  of  fome  people,-^but 
common  fenfe  and  and  common  precedent  forbid  it.-    ■    But 
let  ua  proceed  further. 

At  the  meeting  In  which  Mr.  Bayard  accidentally  found  the 
refereea  engaged  in  the  boHnefs— the   lail  meeting^  which  he 
liad  any  opportunity  of  attending  :  At  this  meeting  Mr.  Bay- 
avd  requefted    when  he    left   the  room,  that    the  gentlemen, 
would  not  come  to  a  decifioh  upon   the  cafe  until  he  had  an 
epportonsty  of  getting  the  documents  irnm  Nova   Scotia.     I 
beg  the  Senate  to  take  notice  that  Mr.Hafiett  has  dated  that 
when  %he  referees  agreed  to  adjourn,  he   was  "not   certain 
'Whether  it  was  to  hear  further  (latements  of  the  cafe^  or  to 
five  him  time  to  make  up  bis  mind."     The  referees   however 
adjourn  to  meet  on  the  enfning  WedneiBay.     dUt  no  notice  it 
given  to  Mr.  Bayard  of  their  meeting  any  more— ^not  a  partkle 
of  information  on  tlie  fubje^^     Kow  it  this  a  fair»  upright 
and  regular  mode  of  proceeding  ?    Is  this  a  way  ia  which  men 
of  common  fenfe  ^would  a£\  ?     Mr.  Bayard  when   he  inade  the 
l^ropofition  ought  at  lead  to  have  received  an  anfwer*     He  bad 
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t  rig-ht  ta  place  confidence  in  another  opportuatty  of  nieetio|^ 
the  referees*  H):  did  not  know  bat  that  he  might  have  time 
to  get  the  papers  from  Shelburne.  But  what  is  the  event  I 
Thefe  gentlemen  who  are  fo  pundlual  in  all  their  budnefs.  don't 
meet  at  all,  but  at  each  others  houfes  I — in  the  country  !-^ 
at  Mr.  Hafletts  houfe  in.  the  ebuntry.  Is  this,  fir,  a  way  of 
proceeding  that  any  man  of  fenfe  would  indulge  or  tolerate  I 

But  the  referees  having  made  up  the  award  in  their  out«^ 
door  way,  what  ij  done  with  it  ?  Who  gets  it  into  poffeffion  ? 
Does  Mr.  Bayard  know  any  thing  about  it  ?  No.— Not  a 
fyllable*  It  isfignedin  the  country— Mr.  Bayard  knows  no- 
thing about  it^-Mr.  Henry  is  at  my  houfe,  and  1  am  at  the 
Pro  thonotary's* 

.  When  Mr.  Paffmore  apples  at  the  Prothonotary's  oflSce  for 
an  execution,  he  is  told  of  the  variance  between  the  rules,  of 
the  irregularity  of  the  proceeding,  and  that  the  judgment  would 
not  authorize  tl>e  iffuing  of  an  execution.  He  is  told  of  a  va- 
riance which  renders  the  whole  proceeding  of  no  effcft.  What 
^ioes  he  do.  Now  gentlemen,  fair  play  intends  one  courfe  of 
eondudt,  foul  play  another*  Fair  play  would  have  dilated 
fach  eondud  as  an  hoheft  mind  would  conceive.  Paffmorc 
would  have  faid  I  have  got  an  irregular  judgment  againft  Mr« 
Bayard.  I  have  got  fome  time.  If  he  is  a  candid  man,  I  will 
go  to  him,  and  in  order  to  purchafe  the  price  of  a  compromifc, 
I  will  give  him  an  opportunity  of  ridding  himfelf  of  his  em- 
barraffment.  But,  lir,  I  afk,  what  was  tbc  courfe  of  law  ?  If 
an  attorney  had  been  applied  to,  would  he  have  given  Faff- 
more  advice  to  aft  as  he  did  ?  Would  h6  not  have  told  him^ 
that  the  rule  muft  be  ftriaiy  purfued  ?  Mr.  Burd  fays,  very 
properly,  that  there  was  no  authority  to  grant  an  execution. 
It  is  on  the  report  of  Pearce  and  Henry,  not  of  Henry  and 
Haflctt,  that  my  refponlibility  exifts.  I  will  not  allow  execu« 
tiori  toilTue,  upon  the  terms  of  the  lad  rule,  becaufe  it  is  ^t 
variance  with  the  ftrft,  and  particularly  becaufe  it  is  not  authen- 
ticated  by  the  fignature-  of  the  parties.  This  is  all  found  rea^ 
foning.  Mr  Paffmore  hears  it  all,  and  what  does  he  do  ?  He 
then  goes  to  Mr.  Levy,  we  mu-ft  fuppofe,  becaufe  there  is  » 
ncceffary  ground  for  the  .inference.  If  he  dated  all  the  circuro- 
ftances  to  Mr  Levy,  it  is  ray  opinion,  that  my  learned  friend 
a£led  a  little  wrong.  But  Paffmore  never  told  him*  If  he 
had,  the  known  praftice,  and  found  integrity  of  Mr.  Levy» 
would  have  dictated  a  contrary  rule  of  condudt.  But  Paffmore 
did  not  tell  him.  He  had  heard  that  the  referees  had  decid- 
cd.  He  foppofed  that  all  was  regular.  He  thought  it  was  nc- 
ceffary, perhaps,  to  con fcfs  judgment,  in  order  to  give  eSe€l  t» 
the  rule.  Sir,  if  it  had  not  been— [Here,  Mr.  Dallas  was  in- 
forrocdthat  it  was  not  Mr.  Levy  who  hadconfeffcd  the  judg;- 
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ment^-^I  beg  Mr.  Levy's  pardon.  It  was  his  clerk  who  con- 
fefled  the  judgment  in  his  name.  Mr*  Levy  has  faid  expre£»« 
Iy9  that  if  he  had  been  at  home,  he  never  would  have  permit- 
ted  the  execution  to  ifTue  upon  the  principle  it  did,  and  as  a 
lawyer,  I  am  fure  he  would  not. 

* 

Well,  judgment  is  now  confeffed  by  attorney.  Mr.  Burd 
has  but  one  mode  of  proceeding.  All  the  refponfibility 
reds  with  the  lawyer  and  not  with  him.  He  is  all  obedience, 
and  he  accordingly  iiTues  the  execution,  although  at  the  fame 
time  declaring  that  it  could  have  no  effect.  But  what  was  the 
reafon  of  all  this  hafte,  of  all  this  folicitude  on  tht  part  mi  Mr. 
PafTniore  ?  Is  he  apprehenfive  that  h^  will  not  get  his  mone^ 
according  to  the  regular  courfe  of  jufticc  ?  Does  he  believe 
that  Pettit  and  Bayard. are  not  perfectly  found  and  folvent.  No^ 
fir,  Paffmore  knew  to  the  contrary.  But  very  different  confi* 
derations  operated  upon  his  mind*  He  has  faid  that  his  bank- 
ruptcy was  in  great  part  owing  to  the  treatment  he  has  re- 
ceived. But  he  knows  thkt  my  official  Situation  gave  me  an 
opportunity  of  knowing  the  nlture  of  his  misfortones,  and 
that  they  commenced  before  his  original  claim  in  this  cafe* 

Well,  (ir,  the  execution  Is  levied.  What  is  to  be  done  ?  A 
gentleman  to  whom  he  afterwards  applied,  informed  him  of  the 
nullity  of  the  execution.  That  it  was,  as  will  appear  in  teftimony 
refpe<^ing  the  judgment  by  confei&on,  entirely  an  irregular  pro- 
ceeding. No  notice  was  given  to  Pettit  and  Bayard.  None  is 
proved  to  have  been  given,  and  it  appears  that  oo  notice  except 
the  irregular  entered  judgment  is  affedled  to  be  given.  Mr. 
Palfmore  knows  all  this  time  that  they  ought  to  have  notice. 

The  next  thing  in  order  is  a  letter  from  the  counfcl  of  Mr. 
Paffmore  to  Meffrs  Pettit  and  Bayard  dated  theSlft.of  AuguO^ 
dating  that  the  referees  had  made  an  award  againft  thon. 
This  is  the  firll  legal  communication.  But  I  ask  if  this  was 
a  legal  notice  of  the  judgment  ?  The  candor  of  the  counfel 
who  gave  this  notice  will  caufe  him  to  acknowledge  that  there 
was  no  antecedent  judgment  according  to  law  or  known 
pra^ice. 

Now,  fir,  we  have  the  notice  for  the  firfi  time  ;  but,  we  find, 
that  this  notice  was  not  delivered  till  the  2d  of  Septenibelr. 
But  I  do  not  mean  to  trouble  the  Senate  with  remarks  on  thii^ 
part  of  the  fub je£l« 

The  exceptions  are  filed  on  the  fourth  of  September.  The 
Court  met  on  the  fixth,  when  a  motion  was  made  to  fet  afide 
the  execution.  At  this  time,  the  terror  of  the  yellow  fever 
was  beginning  ferioufly  to  alarm  the  public  mind.    The  mor- 
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Ulity  iiiad«  it  neeefTarj  for  the  bar  to  look  to  their  own  ftfetf^ 
and  it  was  propofed  to  adjourn.  On  this  fixth  day  of  Septem* 
l^er)  when  the  parties  were  in  Court  upon  the  exceptions,  Tho* 
IQM  PafTmore  had  ati  opportunity  of  hearing,  all  that  was  faid*. 
liis  counfel  deliberately,  and  upon  a  refledion  coeval  with  the* 
firft  notice  of  the  irregularity  of  the  proceeding,  abandoned  the 
^xeeution,  and  Rood  upon  the  validity  of  the  report*  A  rale 
was  alfo  obtained  for  taking  depoficioos  in  the  faid  «aufe,  in 
twentt-four  hours  notice.  It  was  then  that  the  counfel  for 
Mcffrs.  Pettit  and  Bayard  afkcd  for  liberty  to  argue  on  the  re- 
port, the  judgment  and  the  exceptioiis.  Bilt  there  appeared  to 
be  prior  bufinels,  and  the  determination  of  the  Court  was,  that 
it  Ihbuld  be  kept  under  adv^ement,  uiiiil  the  December  term « 
when  the  argudients  were  to  be  heard.  PalTmore  then  well 
knew  that  the  bnEuefs  was  not  at  an  end.  That  there  maft  bo 
a  fuit  in  Cotirt  ;  and  if  the  fubje^  is  before  the  Court,  pub- 
rtlhin{^  any  thing  to  aflfe^l  the  decifion  of  that  Court,  ia  a  con* 
tempt.  Thomas  FaiTmore,  notwithQanding  that  he  beard,  and 
knew  all  tbefe  thingiy  publiihed  his  infamous  libel,  on  the  6th 
6f  the  fame  month,  only  two  days  after  the  rule  was  entered 
for  taking  depofitions.  It  mud  have  been  cleaur  to  him,  that 
the  fuit  was  not  difpenfed  with.  Either  the  judgment  was  to 
h%  ^f&rmtd^  or  fot  aGde.  If  it  was  to  be  affirmed)  it  would  be 
a  tontempt.  But,  fuppcfe  it  was  to  be  fet  afide,  the  publicat* 
tion  would  ftill  be  a  contempt,  as  it  might  operate  upon  the 
minds  of  thofe  whbfe  ta&  it  was  to  decide*  But  k  was  equal- 
ly clear  that  the  e:feceptions  were  fatal  to  the  report  and  judg- 
ment—-the  reperti  and  the  judgment  mud  be  fet  aGde,  and  the 
xSnt  Hands  for  a  trial  on  the  country, — by  a  jury.  H«re  then 
you  fee  the  impropriety  of  bringing  fueh  a  thing  before  a  }dry^ 
as  the  ftatement,  that  one  of  the  parties  was  a  quibbling  un- 
def#riter  and  on  the  very  brink  of  bankruptcy.  What  ttiaa 
does  not  trcmtHe  at  the  coafeqoence  ! 

ilere,  then,  while  the  buGnefi  was  dill  pending,  did  thiiin- 
{Une,  bewildere'd  man,  commit  one  of  the  greated  outraged 
that  ever  vris  committed,  arid  deviate  from  every  thing  that 
ought  to  have  been  the  rule  of  his  c6hdu£t.  Ht  tells  yoU  that 
he  confulted  counfel,  whether  or  not  it  could  be  condrued  into 
a  contempt.  That  he  applied  to  Mr;  Shoemaker  the  broker. 
This  libel,  which  it  is  dated  there  was  not  time  for  any  body 
^0  read,  is  read  by  Mr«.  Shoemaker.  He  reads  it.  He  has  no 
doubt  of  the  matter.  He  telli  him  that  it  is  a  contempt  of 
CoUrt,  having  a  tendency  to  prejudice  a  caufe  now  depending 
in  Court.  He  tells  him  of  Ofwald's  cafe— tells  him  to  go,  lodk 
into  the  book,  and  take  advice.  PafTmorc  fays,  <<  Ob,  I*ve  ta- 
ken better  advice  than  you  caii  give  ine.  I've  confulted  jpy 
lawyer.*' 

It  appears  however  that  this  paper,  which  had  only  been  up 
for  one  moment,  thi^  p^P^r  that  Mr.  Kitchen  had  pulled  dowa 


isnmecllttel^r,  had  beea  read  by  every  vifitor  at  the  CofTec* 

Houfe*  It  appears  at  the  Infurance  Office.  It  it  read  there* 
Paffmure  himfelf  produced  it  to  Mr<  HenefTey  the  Clerk  In 
Mr.  Burd*s  office*  Mr*  Brown  alfo  reads  it.  I  a^  the  St- 
nate  if  ever  any  party,  if  ever  any  man  committed  fo  foul  and 
bad  an  a£t  calculated  to  (lab  the  feelings  of  an  innocent  and 
reputable  man. 

Now,  (ir,  Paffmore  chufing  to  red  upon  his  own  wiOies— 
chooilng  to  re(\  upon  the  opinion  of  the  young  gentleman  in 
Mr*  Levy's  office,  he  goes  to  the  Coffee-Houfe  and  pofts  this 
infamous  bill.  What  la  that  paper  ?  I  do  not  believe,  fir,  that 
the  Englfih  language  can  furnifh  more  fcurrility— nor  Chat  the 
darkeft  and  moft  corrupt  heart  could  furnifli  any  thing  more 
nore  bafe  nor  more  cruel.  Who  was  the  prrlpn  that  was  af- 
failed  ?  A  citizen  of  Philadelphia,  whofe  anceftors  as  well  at 
faimfelf  had  always  been  cHeemed  and  refpe^^ed  and  who  had 
lived  without  reproach.  This  it  the  man  libelled  in  open  day- 
light  in  the  fouled  and  blacked  language.  I  do  not  know,  fir, 
that  a  man  who  never  faw  Mr.  Bayard*— t  do  not  know  fir 
that  a  man  who  bates  Mr.  Bayard  would  feel  for  his  fitua- 
tion  and  deprecate  the  condudt  of  Paffmore. 

• 

But  what  mud  be  the  feelings  of  Mr.  Bayard's  family  ? 
What  mud  be  the  effect  upon  his  children  ?— .The  child  feet 
not  only  enough  to  forfeit  his  future  hopes,  but  fees  the  father 
in  a  date  of  infolvency— -reduced  to  the  very  brink  «f  dedruc- 
tion« 

And  where  was  this  done*  At  th«  merchant's  coffee-houfe, 
-^a  public  place  for  commercial  bufinefs,  where  he  might  meet 
creditors,  who  might  be  prejudiced,  by  charges  fo  boldly  and  fo 
Openly  made.  Here  it  was  that  be  wti  to  meet  the  public  eye« 
as  a  perjured,  quibbling  underwriter^  whofe  folv^ncy  was  to  be 
iafured  by  a  policy  of  two  and  an  half  per  cent.  I  alk,  fir, 
whether  any  man  can  put  his  finger  upon  an  outrage  commenfu* 
rate  with  this.  To  fay  that  Mr.  Bayard  had  taken  a  falfe  oath, 
with  an  intention  to  procraftmate.  Is  fuch  conduct  judic- 
able ?  Even  fuppodng  for  a  moment,  that,  (which  was  not  the 
cafe)  that  Mr.  Bayard's  fole  obje^  was  delay— -was  that  a  fuf« 
ficiens  caufe  for  fo  flagrant  an  outrage  on  the  part  of  PafTmore  \ 
When  I  make  thefe  commentaries^  fir,  I  do  it  with  the  inten- 
tion ef  difmiffing  this  part  of  the  fubjeft.  But  they  are  due  to 
Mr.  Bayard.  Rather,  fir,  would  an  honorable  man  fall  by  the 
poignard  of  the  alTaffin,  thiin  to  receive  fuch  a  droke  as  this, 
with  his  young  family  about  bim.  But  this,  fir,  was  not  only 
done  at  the  eofbe-houfe,  where  it  furniflied  food  for  dander, 
^ut  it  furnilhed  chit  chat  for  every  circle  oi  fociety— -fo  much 
to)  I  believe,  that  there  wat  icarccly  any  fquare  in  PhiladeU 
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pihia,  that  liad  not  fooie  trumpery  on  the  fubjed^.  Not  only 
from  Mr.  Kitchen,  waf  it  heard,  but  from  every  merchant  in. 
the  city,  it  might  have  been  had,-— not  only  was  it  circulated 
through  the  city,  but  in  the  neighborhood  of  that  coffee-houfe 
lives  his  aged  and  refpe^ed  father-in-law,  who  muft  have  heard 
it,— and  what  mufl  have  been  his  feelings  I 

As  I  before  dated,  the  argument  on  the  legality  or  illegality 
of  the  judgment  was  poflponed.  The  fubjedt  was  kept  under 
advifement  until  the  fucceeding  Court.  Mr.  Bayard  was  cer- 
tainly to  have  his  rights  prote£led«  He  was  charged  alfo  with 
the  rights  of  his  friends.  He  was  to  take  charge  that  this 
fiiould  not  blaft  his  credit.  What  was  to  be  done  ?  The  law 
provides  three  remedies  in  fuch  cafes.  The  firft  is  a  fummary 
procefs,  by  puniQiing  the  man  who  has  endeavored  to  obftrb^ 
the  current  of  juflice.  The  fecond  is  by  indt£lment'— and  the 
third  by  a  civil  adlion  for  damages.  Now,  {ir,  not  only  thefe 
three  remedies  are  given,  but  they  are  all  according  to  law,  and 
nay  all  be  appealed  to  at  the  fame  time^ 

This  gentleman  thus  opprefTed  with  a  load  of  obloquy  had 
his  choice  of  the  three  remedies,  or  of  applying  to  all  of  them. 
But  what  will  his  friends  the  other  underwriters  who  are  con- 
cerned in  the  fate  of  the  firft  adlion  fay  ?  They  might  fay  *'you. 
may  be  willing  to  profecute  by  indictment,  to  bring  your  adlion 
for  damages  or  to  bring  none  at  all.  But  we  fay  that  the  preju- 
dice will  have  an  <efied  upon  the  a£lion  in  which  we  are  con- 
cerned. The  remedy  mud  be  fought  for  where  it  has  a  con- 
ned^ion.  You  mull  ftep  forward  immediately  to  the  fame 
Court  wherain  our  bufinefs  is  under  advifement."  What 
does  Mr.  Bayard  do  ?  He  fays  if  i  bring  this  man  to  the 
Court,  1  give  him  at)  opportunity  of  doing  away  the  obllacle 
that  he  has  thrown  in  the  way  of  juftice.  I  am' not  afraid 
of  my  reputation,  provided  I  have  an  opportunity  of  prov- 
ing my  innocence.  I  will  not  innovate  on  the  rights  of 
others,  therefore  without  taking  the  vindiAive  (as  it  may  be 
called)  principle  of  indlAment-^without  bringing  an  a^ion  for 
damages  which  at  moft  would  yield  but  a  very  folitary  fatisfac- 
tion  for.  the  (lain  of  charadler,^he  takes  the  heft  and  mod  ra- 
tional mode  of  procedure.  I  fpeak,  fir,  now,  in  preface  f  the 
principle  of  fummary  proceeding,  and  I  do  mod  folemnly  fay 
that  if  this  procefs  for  contempt  was  not  the  law —  if  this 
procefs  is  not  recognized  and  permitted,it  is  not  long  that  we 
fhall  find  the  trial  by  jury  proceeding  in  a  ferviceable  way. 

With  all  the  deference  that  I  feel  for  the  Committee  of 
Grievances,  and  for  the  honorable  Houfe  of  Reprefen  tatives, 
I  mufl  fay  that  they  do  not  feem  to  have  confidered  a  part  of 
this  fubjet^  properly,  when  they  £sj  that  the  libel  bore  no  dire^l 
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nDufion  to  ft  caufe  pending  before  the  Court.  Sir^  if  we  afb 
what  that  paper  does  refer  to,  it  will  be  impoffible  to  be  nifta- 
ken  refpefling  it.  The  expreffion  is  tifed  in  relation  to  the 
fubjeft.  Now  what  is  the  lubjeft  ?  The  adtion  pending  be- 
tween Thomas  PaiTmore  and  Pettit  and  Bayard.  Does  not 
PalTmore  in  his  libel  exprefsly  fay  that  the  afS^lavit  taken  before 
Mr.  Inikeep  had  the  effedl  of  keeping  him  out  of  his  money 
three  months  longer  ;  and,  let  gentlemen  look  at  that  affidavit 
and  fee  if  h  does  not  immediately  relate  to  a  fuit  then  pend- 
ing. Yes,  (ir,  and  Hill  pending*  It  is  a  rule  of  law  that  what- 
ever can  be  rendered  certain  muft  be  fo  rendered.  Unlefs 
with  his  own  eyes  and  his  own  ears  he  has  feen  and  heard,  it 
is  not  to  be  expeded  that  he  fliall  give  politive  tedimony* 
Well,  now  the  fubjeA  was  whether  the  publication  referred 
to  the  bulinefs  before  the  Court.  Mr.  Bayard  fwears  pofitive* 
ly  that  he  had  no  fuit  or  controverfy  whatever  with  Thomas 
PaiTmore,  except  the  fuit  then  depending  in  Court.  What 
does  PaiTmore  do  before  that  Court  ?  Now  even  upon  the  re* 
cord  it  appears  that  In  his  fubfequent  anfwers  to  the  interroga- 
tories drawn  up  by  Mr.  Levy,  he  did  not  pretend  to  fay  that 
there  was  any  other  fuit.  He  even  refers  to  this  a  A  ion,  but 
avails  hirafelf  of  a  legal  fubtlety,  namely,  that  becaufe  judg- 
ment was  entered,  he  believes  that  there  was  no  fuit  depending 
at  that  time.  Now  what  are  the  Court  to  do  ?  Are  they  to 
fay  that  becaufe  Mr.  Paffmore  faid  he  thought  there  was  no 
fuit  depending,  there  was  no  ground  for  proceeding  againft 
him  ?  In  the  law  of  the  land  Mr.  Ba3'ard  was  entitled  to  the 
remedy,  and  the  Court  could .  not  refufe  it.  The  contempt 
was  iheWn  to  the  fatisfa£tion  of  the  Court>  and  even  acknow- 
ledged. PaiTmore  has  acknowledged  that  he  had  not  any  con- 
troverfy with  Mr.  Bayard  but  what  arofe  out  of  the  caufe  then 
depending.  There  could  be  no  heiitation  on  the  part  of  the 
Court,  to  do  juQice  to  Mr.  Bayard.  Such  is  the  rigor,  the  ne* 
ceiTary  rigor  of  the  law,  that  they  ihould  not  have  poftponcd 
a  dectiion  on  the  rule  to  (hew  caufe  why  an  attachment  Ihould 
not  iifue.  But  the  mortality  of  the  yellow  fever  and  its  confc- 
quent  alarm  caufed  an  indulgence  to  PaiTmore  until  the  De- 
cember term.  Sir,  it  is  evident  that  the  condudl  of  the  judg- 
es in  every  ftage  of  this  bufinefs  has  been  tempered  with  in- 
dulgence and  mercy.  There  can  be  no  queftion  but  that  .the 
judges  fully  expected  th^t  PaiTmore  would  before  the  December 
term  take  fome  fleps  to  repair  the  injury  that  he  had  done.  Upon 
Thomas  PaiTmore's  coming  into  Court  in  December  term  it  was 
fully  expedl^d.  I  performed  my  duty  on  that  occaiion,  by  calling 
for  the  record,  and  by  reading  the  ground  of  the  affidavit.  I  then 
appealed  to  the  charge  of  the  publication  of  the  paper>  fubfcrib* 
ed  by  PaiTmore.  As  there  were  no  denial  of  this,  nothing  re- 
mained on  my  part  to  do,  but  to  move  for  the  attachment.  If 
Mr.  PaiTmore,  or  his  counfcl,  wifhed  to  rcfort  to  interrogate- 


rks,  U  WM  -thrir  buGnefs  to  vm^c  tor  tiicm,  amd  A»t  mtne.     I« 
is  bis  privilege— «i£  is  hU  benefit  to  aik  for  them*     If  he   did 
aofwrr  to  ifKcrrogacoiies,  it  would  be  in  the  face  of  the  Courts 
and  of  ill  the  world.     His  confcience  would  not  only  be  at  ha- 
zard, but  if  he  perjured  liiiafelf,  he  was  fubje^^  to  a  profeca- 
tJc^R  for  it*     My  ceprefentations  to  tlve  Court  having  clearly 
eXhibliilved  thex^ontempt,  tMfi  Chief  JuAke  w«s  abo^t  to  addreft 
T4ioma8  PaffiVnore*     And,  aow,  (ir,  the  evidence  bears  upon  my 
narrative*     Then  it  was   that  Mr.    Levy-rofe  and  hoped  that 
weihould  proceed  in  the  ufual  w*y,    by  filing  interro|;atorie». 
Then,  fir,  it  was  that  there  appeared  a  divoriity  of  ^opinion  be« 
twecii  the  coonfel  on  the  different  fides  of  t^ie  4|ae(lion«     Some 
f^ing  that  it  was  our  duty  to  Curnifli  interrogatories,  and  others 
denying  the  portion  directly — 4:hat  it  was-not  our  duty  to  fur- 
ni(h  the  ioterrogatories,  onlefs  the  party  choofed  to  cal4  for 
tfaeni  himfelf*     Mr.  Levy  Indfted  that  we  (hofild  exhibit  them 
without  the  call.     Then  it  was  that  i  put  into  his  hands  a 
book^  containing  a  cafe  which  I  thought  was  inconteft-ibly  and 
decidedly  in  point.    The  Court,  however,  •decided  tbat  interro* 
ga.tories  (kould  be  filed.     I  drew  up  the  interrogatories  accord-> 
i ng  to  jRy  idea  of  the   (frevtous  cir<:umftance«  and  the  merits  of 
the  cafe«     It  eventually  appeared  clear  and  fatisfa6tory  to  tlie 
Court  that  nothing  in   the  anfwers  went  to  purge  the  con* 
tempt.     In    fa£t,  P»ffmor<  had  admitted  in  unequivocal  terntfr* 
that  lie  published  this  libel,-».that  he  pubiifhed  it  of  Pettitaad 
Bayard, — ^with  the  excerption  of  a  legal  fubtletyn 

Sir,  I  am  ferry  for  the  di^re^^  of  a  witnefs  who  has  tpld  no 
that  he  thought  the  judges  appeared  very  fevere  and  rude  iti 
thetr  inlerruptions— -bat  it  is  a  confolatory  reflexion  that  the 
rxpofition  of  this  is^dependent  on  the  tedimony  of  a  fingfle 
witnefs,  who  has  been  confidere^l  by  Mr.  Ludkim  as  a  vokin* 
teer  in  the  buGnefs.  I  think  fir  that  this  part  of  the  proceeding; 
is  ^n  CKempIification  of  the  corre£)nefs  of  thexondodl  of  the 
judnes-^When  Judge  Smith  replied  to  Pa ff more  that  he  ¥ra« 
Ad«iing  infult  to  injury,  the  faft  of  the  contempt  bad  been  con- 
fclTcd  and  judgment  had  paffcd— Was  this  a  time  for  Mr. 
Paifmore  to  fav*  that  he  conddered  himCelf  as  the  injured  per- 
fon,  and  Mr,  Bayard  as  the  aggrefTor  I  Was  not  this  fir  ad- 
ding infult  to  injury  ?  a^Ful  I.  aik  if  a  perfon  was  to  pctfevcrc 
in  faying  as  PaCTmore  did,  after  the  fad  had  been  confeffed, 
v'hrther  his  conduft  could  be  termed  any  thing  lefs  than  in- 
fl'olt  ?  After  fentence  is  pafTed  he  begins  to  parley  with  the 
Court-^and  -was  it  improper  or  rude  in  Judge  Yeates  in  this 
cafe  to  fay  ^  (eoteoce  is  paffed— >we  cannot  hear  you  lir." 

Bat,  in  relation  to  the  Chief  JuRice,  wfio  is  of  courfe  the 
organ  of  the  Court.  Sir,  I  ftill  fi^.el  for  the  different  medium 
Ihrodgh  which  the  coiiimitsee  of  grievances  and  the  honorable 
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Houfe  of  Reprefentatives  have  viewed  this  fubjeA.  Thatbc^ 
lievolence  Qiould  be  confiderrd  as  a  crime  !  The  Chief  Juftice 
fays,  ill  fubdance  to  Mr.  PafTmore.— You  are  now  in  contempt* 
and  in  confequence  of  that  lituation,  it  is  our  dury  to  punifli 
you,  or  fee  that  ju(\ice  is  done  to  the  injured  gentlemen*  The 
libel  is  enormous— -fo me  reparation  is  due  to  tlieir  chara£ler8« 
a^d  to  ourfrlves.  To  be  fure,  fo  far  as  refped^s  ourfeives,  we  are 
not  fo  fooli(h  as  to  believe  that  there  is  any  thing  perfonaK 
But  that  is  not  fufiicient  for  the  pnrpofe*  You  have  interfered 
with  che  due  adminiftration  of  juUice.  You  may  be  one  of 
our  befl  friends,  but  we  cannot  let  you  efcape." 

Is  it  not  clearly  apparent,  (ir,  that  the  injury  confifls  in  fay- 
ing out  of  Court  any  thing  that  may  alTedt  the  decifton  of  the 
Court  or  Jury  ?  I  recoiled  that  on  the  firft  trial  of  Fiics,  for 
high  treafon,  after  the  Jury  were  empanneled,  publications  ap- 
peared in  the  newfpapers  calculated  to  influence  the  minds  of 
the  Jury  and  the  counlel.  Infinuations  and  even  threats  were 
publickly  thrown  out.  I  aik  this  Court,  (Tr,  If  by  fuch  publica- 
tions the  prifoner  had  been  deprived  of  the  full  fcope  of  our 
talents,  however  indifife rent  they  might  have  been,  what  would 
have  been  the  confequence? 

Unlefs  Courts  can  proceed  without  any  interference  of  thift 
kind,  unlefs  they  can  be  kept  perfectly  independent  of  at»> 
tempts  to  bias  or  aifefl  their  proceedings,  and  unlefs  they  have 
the  power  of  punifhing  fuch  attempts,  the  jury  trial  mufl  be 
laid  proHrate  and  there  is  an  end  to  the  fair  and  impartial  ad- 
migration  of  law  and  judice.  Thefe  were  the  impreiHons,  and 
confequently  the  oflenfible  obje^sof  the  Chief  Juftice  were  to 
prevent  the  repitition  of  fuch  injuries.  He  therefore  fays  to 
PalTraore  ^<  you  are  to  underdandL  thai  your  conduA  is  calcu* 
lated  to  produce  an  effc&,  on  the  public  mind  before  the  thing 
is  decided  by  us.  I  don't  mean  that  you  could  bias  our  opini- 
ons,nor  do  t  fay  that  you  have  given  us  any  diredl  perfonal  in- 
fult.  But  you  have  endeavoured  to  prepolfefs  the  public  mind.'* 

I  think  it  was  mentioned  {ir,(and  now  I  am  anticipating  the  ar- 
gument) I  think  that  one  perfon  in  his  tettimony  relative  to  the 
expreflions  of  the  Court,  coupled  the  names  of  Pettit  &  Bayard 
with  the  wofd  atonement.  Now  even  for  the  fake  of  ar^u* 
Dient  fuppofing  that  the  Chief  Juftice  told  Paffmore  expreftly 
that  he  was  to  make  an  iitonement  to  Meffrs.  Pettit  and  Bay- 
ard.—if  that  atonement  would  have  repaired  the  injury,  where 
could  have  been  the  wrong  ?  **  You  have  infulted  Pettit  and 
Bayard  perfonally— yoo  have  accufed  them  of  keeping  you  out 
of  your  money— to  which  you  fay  you  were  fairly  entitled,  and 
the  a^ion  is  Hill  pending—you  have  accufed  Mr*  Bayard  of 
perjury,  and  tha^t  (ingle  accufation  is  an  obBrufkion  of  juftice* 
Kotwitbftanding  this  our  obje A  ia  not  ta  puHiih  you  with  fine 
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ftod  impriibnmeiit,  it  is- mraly  to  pendett  julHce«  t»  the  tojureil 
party iM  ■  LB  you  r<rc»iit  yonr  exprelfions  ia  W  as  rvfpc^ 
Mcffr9.  Pettit  and  Bayard,  tba  efFedl  wilT  be  d»tio  away-^yeu 
will  tbcfi  rc/lorc  juilictr  ta  it«  regular  couffe — -0Ur  attacfamcxit 
being  mee  by  yaur  Feoaatatio*).'' 

The  Judge  then  &y»,  io  the  firft  iofhmce^  af.er  the  anfwcrt 
«e  the  i0cnrrogatorie&  arc  giveti«-^^^  Mr.  PtiifmovC)  you  have 
been  guilty  oH  a«i  enormous  libel,  againib  tbn  cb«»rai6^er9  of 
MeiEr«.  Pettit  and  Bayard,  which  oevtainty  requires  atotiennent^ 
We  recommend  to  you^  ta  take  meafure^  ior  this  purpoi«^^' 
Was  not  this  language  of  the  Chief  Judice,  like  that  of  a^ 
gentteman  ?  And,  I'm  fure  he  b  a  getnleman,  in  recommends 
ing  fuch  condu^'  to  an  offender,  in  a  benevolent  manner,  and 
with  a  view  to  avert  the  neceifity  of  paffing  a  judgment,  whicby 
however,  it  might  difagree  with  Jiis  fbe'lings,  would  become  ab- 
folutely  necelTary  for  the  regular  ad m migration  of  juftiee*  1%* 
even  he  was  wrong,  as  a  lawyer,  I  aflc  where  is  the  wrong  as  a 
chriftian  ?  The  fyftem-  of  our  laws  wilt  fliew  that  there  is  no 
puni(bment  where  an  attention  to  redt'efs  of  the  injured  perfon 
ta  not  confrdered.  The  redrefa  of  tbcr  injury,  is  an  indifpen'i^- 
ble  appendage  of  law  and  jullice. 

It  is  not  tabe  fuppofed,  (ir,  that  tbe,  atpnement  to,  th^  pr>ew 
(bat  cafe  Wfa3  to  be  one  o£  that  kind,  whicii  ajre  fo:cammont  in 
trifling  cafes>**^-not  *^  I  beg  your  pardon,  iir«*'  It  auiA  have 
been  fuch  an  apology  a^  would,  ha^e  aallweced  the  purpofe  for 
W'hicb  it  was.  intci^ed^  It  mud  ha^v«  met  the  occafion.  It 
nwfl  have  been  by  a  dire^  deniai  of  tlie>  aSsr.tions  contained  tcr 
the.  libeU,  He  might  have  faid,  «^  it  i^  true,,  1  have  alTerted 
tbefe  things  of  Mefirs*  Pettit  and  Qiiyia^d^-^tlt  I  was  miUakea. 
Since  that,  information  bas.met  my  miiid^hy  wbioh  lam  c^o^ 
vinced  that  I  bafVC. done  injutlice  totboCe  gentlemen^  What  I 
have  aXbrted,  Is^qptrMe."  tiere^  fixy  would  bave  been  f^metbiog 
kke  a  remedy  far  tire  injury.  The  maiv  isi  lorry  fojc  hi^.ofieaicc* 
The  recantation  meets  the  occallon* 

9ut,  fir^  it  i%  among  the\  wAntoft  ceodv^-oC'tbis  maOf  t:Ka$ 
throiigh  the.  whole  eourfe  of  this,  bu&nefa,.  adinioe  has  had  no 
effe^  upon>  him*  Not  one  word  could,  be:  obttdned'fipomfaim  to 
do^away  the  e^Tr^  o€  thist  fcandaloiiS'.  UheL  Yes^  asita  Mn» 
Pettiti^  ^  Ol  I  agree  C^  far  ae.refpe^  Mr.  Petrtift.  X  ana  forry 
£pr.  that*.  But  a$  to.  Hrm  BayarcC  (agajaft:  wlioiii:  the*  mateTisU 
iiijury  wa4  d^re^JbodOnoD  one  word*  I  wiR  noit^  retrod,  nor  a>- 
pologiae*  He  has  beeit.  ihc  aggrefffMr*-^  am  the.  injured  man. ** 
Worfe  and.  worfei^ 

Wha^t  wore  tbe  Judges  to  da  il>  this  oa<ile^  \£  they  meant:  to 
a£i  aA.uprigbl  «nd  inck^udcat  parts?  Tiu^.  proceeded  aa  they 
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ottgbt  to  have  (lone/,  and  proaouncrd  wdgme nt*  But,  fif  s  Mr* 
Henryi^  they  Were  rude  Judges.  1  fay,  they  were  benevditnt 
fudges.  Let  vslook  to  their  'conduct,  and  we  (hall  find  tliem 
to  have  been  fo.  We  arc  accutlomed  to  the  old  proverb,  **  ac* 
tian«  fpeak  more  than  words.'!  "When  PaHmore  wanted  a  room 
Ml  the  debtor's  apartment,  it  wat  iiti mediately  granted.  When 
lie  aik<*d  lor  oermiiliOfl  to  vl£t  his  family,  it  was  immediately 
conceded.  This,  fir,  is  a  kind  of  indulgence  not  commonly 
granted.  The  learned  counfel  will  be  able  to  lay,  that  this 
was  a  mark  o^  condefceniion  more  calculated  to  produce  a  re- 
petition of  the  ofifcnce,  th^n  to  fupprefs  it.  i  won't  defcant 
upon  that  labje£l.  1  hof>e  it  wih  not  be  incorporated  in  the 
articles  of  impeachment. 

Here,  fir,  is  a  thor^  hitlory  of  this  bufiners.  Iliave  ende^ir. 
ored  to  confine  myfelf  to  the  mere  fadls*  We  fliall  proceed  to 
Hear  the  teilimony  in  favor  of  the  venerable  gentlemen  who 
are  accufed  ;  aher  which,  it  will  be  my  duty  to  take  a  general 
view  of  the  fubje^,  and  to  fiiew, 

1(1.  That  the  Supreme  Court  has  a  general  power  to  puniih 
contempts. 

Sd»  That  the  cafe  of  Thomas  PalTmore,  was  a  cafe  ofcoiw 
tempty  proper  for  the  exercife  of  that  power  ;  and 

.3d«  Thtt  in  the  maJtner  of  the  Court,  and  in  the  degree  of 
punifh^ment,  fo  far  from  there  being  any  thing  like  rude,  or  ar- 
bitriH-y  condud,  there  was  only  top  much  indulgtence,  in  the 
jnaoner  of  puni^ng  an  offence  of  this  kind. 

Adjotl^rned  until  10  o'clock  oci  Monday  morning. 


MONDAY,  January  U,  lt05. 

Mr*  Dallas.  Mr^  Speaker,  and  ^gentlemen  of  the  Setoate. 
On  Saturctay,  1  hfid  tiie  honor  of  ftating  the  grounds  of  the  ar- 
gument, in  which  the  fulye£l  would  ultimately  be  placed  be- 
ibr«  yoUk  Le|  me,  however*  before  we  proceed  to  examine  the 
witn^ffes,  folicit  your  attention  a  few  moments,  until  I  correA 
at)  error  that  has  been  imputed  to  me.  It  is  dated  that  I  faid. 
that  Mr.  Shoemaker  faw  the  jiaper  before  PalTmore  put  it  up^ 
If  I  did  fay  fo,  I  was  wrong.  But  it  is  of  no  confc^uence,  be- 
caufe,  Rltliough  lie  did  not  ftt  it,  yet  lie  knew  the  nature  of 
it^  it>&>rmed  PafTmere  of  the  coufrqocnce^i  ill  words  that  co4)ld 
lT0t  be  4nifuindeTfi:o)od,  and  endeavOfld  ta  pfe'tail  oa  him  not  to 
pat  k  nip. 
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If,  fir,  I  erred  in  one  inQapce,  I  erred  in  another.  I  think 
.  ^xlid  not  in  fufficient  terms,  explain  tL^  condudl  of  PafTmore, 
?iftcr  the  award  had  been  given  in.  When  Shoemaker  and 
Berrett,  imprelTed  with  an  idea  that  the  award,  and  its  attend- 
ant proceedings  had  been  proper,  drew  up  the  order  at  PalT- 
|iiore*8  requed.  Shoemaker  at  this  time  faid,  that  Pettit  and 
Bayard,  being  the  neareft,  as  well  as  the  firfl  nam«d  in  the  rule 
pf  reference  ought  to  be  prefepted  firft  with  the  order.  The 
other  underwriters  had  no  immediate  agency  whatever  in  the 
bufinefs.  They  trufted  all  to  Mr.  Bayard.  They  were  to  be 
bound  by  the  report,  on  feeing  the  order  figned  by  Mr.  Bayard« 
It  therefore  would  have  been  an  adl  of  propriety  and  duty,  to 
have  prefented  the  order  firft  to  Pettit  and  Bayard.  But,  no, 
fir,  it  was  the  exprefs  defire  that  it  fhould  be  prefented  to  them 
)a(t-*>that  it  fl^ould  have  t)ie  fignatures  of  all  the  other  under- 
•writcis  before  it  was  fhewnto  Pettit  and  Bayard.  I  fay,  fir, 
that  I  have  not  in^  fufficient  terms  ^ifcplained  this  part' of  Mr* 
Paffmore's  condir£l.  But,  fir,  the  fame  fpirit  that  before  a'£lu« 
ated  me  to  get  rid  of  all  the  chaff  of  the  tranfa&ion,  prevent! 
pt  now  from  enlarging  on  this. 

Mr.  Henry  has  been  again  brought  into  view  of  the  Court. 
It  appeared  to  me  that  he  had  completely  fworn  all  that  he 
knew  of  the  trahfad^ion.  It  feems,  however,  that  he  has  found 
out  fomething  elfe  ;  bi^t  with  what  view  it  has  been  brought 
before  t)ie  Court,  I  am  at  a  lofs  to  determine.  What  Mr.  Dallas 
faid  to  Mr.  Henry  dntfide  of  the-bar  of  the  Court  ?  Is  this,  fir, 
a  proper  kind  of  teftimony  to  intro4ucc  ?  And,  even  if  it  was« 
is  it  not  plain  from  the  circumftances,  and  the  manner  of  ex- 
pref&on,  that  what  Mr.  Dallas  faid,  ws^s  mere  jeft  ?  Such  tef- 
timony,  I  think  the  worthy  manager  did  not  know,  but  the 
lionorable  countcl  migfit  have  known,  that  this  kind  of  teftimo*^ 
py  would  not  have  been  allowed  even  on  the  trial  of  a  negro 
irench  for. ftealing  her  siiftrefs's  thimble. 

In  the  face  of  mv  country  and  of  my  God,  I  faid  the^i,  as 
I  fay  now,  that  1  homas  FafTmore  ought  to  be  laid  upon  his 
t[)ack.  They  have  therefore  not  only  the  prittle-nrattle  of  pri- 
vate converfation,  but  th;y  have  my  fblemn  avowal.  Were 
•we  to  be  fumifhed  with  Wvc  many  converfations  of  a  certain 
tavern,  which  I  could  name  in  the  city  of  Philadelphia,  rela- 
tive to  the  Judges,  and  to  the  ele^ions  of  Governor  and  She- 
'  riff)  they  would  furnifh  as  much  light  upon  the  fubjed  as  the 
vrangle  between  Mr.  Levy  and  Mr.  Dallas. 

And  are  the  eyes  of  Mr.  PalTmore  caft  high  in  the  air  for  the 
diftrefs  of  this  fituation  ?  If,  fir,  the  conVidlion  had  been  for 
40,000  dollars  damages,  inftead  of  fifty  dollars,  it  would  have 
been  immaterial,  as  to  its  confequences,  except  that  it  might 
prove.the  prelude  to  his  fortune,  as  the  prefent  has  proved  a 
fource  of  profit.    I  think  the  gentleman  may  efteero  contempts 
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as  very  valuable  things.  There  fhould  always  be  a  room  to  ac« 
comocjate  libelters  withy  or  according  to  the  witnefs,  with  Mr. 
Duane's  apartment. 

I  wi(h  Mr.  Henry  health  and  joy  of  his  friend.  I  wifli 
Mr.  PafTmore  long  life  and  happinefs,  and  joy  of  his  friendf 
gucQ,  inmate,  bail,  witnefs,  volunteer  wimefs,  and  I  przf 
Xbe  honorable  Senate  to  recoIle£l  that  except  as  to  the  teftimo- 
ny  of  Mr.  PafTTnore  and  his  volunteer  friend,  the  bafinefs  re- 
quires  very  litcle  elucidation.  When  the  wit nelTes  are  called, 
they  will  teflify  as  to  tht  truth  of  my  ftatement.  Let  them 
be  heard  with  impartiality.  1  am  fure  they  will  be  heard 
^vith  impartiality,.-.and  1  will  be  heard  in  fupport  of  the  fair 
and  upright  condudt  of  the  Judges. 

Moses  LEVTy  Esq — sworn* 

I  waji  not,  may  it  pleafc  this  honorable  Court,  employed  by 
the  profccutor  Mr.  Paffmore,  in  the  controverfy  which  gives 
birth  to  the  prefent  enquiry  :  the  aflion  had  been  commenced 
by  my  b*"Other,  who  was  originally  concerned  for  Thomas  Paff- 
inore,  as  his  ccunfcl.  On  the  twenty-fourth  day  of  Aagoft 
1802,  i  hproas  PaiTmore  called  on  me,  and  informed  me  of  h'.s 
having  entered  into  an  amicable  a<ftion  with  MefTrs.  Pifttit  & 
Bayard,  and  of  the  meafures  that  had  been  taken  by  him  in 
confequence  of  it*  I  enquired  of  him  into  all  thofe  fafls  and 
particulars  that  would  enable  me  to  underhand  the  caufe  Und 
adi  in  the  beft  manner  for  his  intereft.  I  faw  ail  his  papers  and 
heard  his  (lory,  from  which  I  found  that  two  amicable  a£lionB 
had  been  inflituted,  in  the  Supreme  Court  of  Pennfylvania,  in 
which  he  was  plaihtifT,  on  a  policy  of  infarance  on  the  brig 
Minerva,  underwritten  by  McflVs.  Pettit  and  Bayard,  William 
Crammond  for  Philips  CramiQond  &  Co.,  James  Lyle,  Nicklin 
&  Griffith  and  James  Yard. 

The  firft  of  them  was  a  fpeoific  aftipn  againft  Pettit  &  Bay- 
ard, No.  264  on  the  docket,  and  returnable  to  September  term 
1802  ;  the  next  was  a  kind  of  general  adlion  upon  the  docket, 
not  very  regularly  dated,  again  ft  Mr.  James  Lyle,  MeiTrs. 
Phillips,  Crammond,  &  Co.  and  MelTrs.  Nicklin  &  Griffith  ; 
this,  as  well  as  I  recoiled^,  an^  according  to  the  notes  I  have 
)nade  of  thebuCnefs  was  No.  289,  alfo returnable  to  September 
term  1802.  In  the  firft  a^ion,  againit  MefTrs.  Pettit  and 
Bayard,  an  agreement  was  filed,  fubfcribed  by  all  the  under- 
writers,  in  which  all  the  parties  were  included,  and  all  the 
matters  in  variance  we/e  fubmitted  to  Hugh  Henry  and  Mat- 
thew Pearc'e,  and  upon  their  report  judgment  was  to  be  enter- 
ed in  favor  of  the  fuccefsful  party.  In  this  agreement  no  pow- 
er was  given  to  choofe  an  umpire  if  the  referees  fliould  differ 
in  opinion.  But  on  the  back  of  this,  agreement,  there  was  a 
writing  drawn  up  by  Mr.  Sampfon  Levy  ;  this  draft  of  an  ad- 
ditional  agreen^ent  w?^s  not  (igned  by  any  perfon,  but  the  attor- 
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nef  lor  the  ]AMfiti(r,  and  h  varied  tin;  agreement  in  this  points 
thit  kemitiod  the  rcfcwe«  to  choofe  an  umpire  in  cafe  t^ey 
difagrecdy   which    was  not  contained  in    the  firll  agreement. 
Tills  wa^   never  Ggned  hy   either  of  the   defendants  tho'  the 
plaintlfT's  atiomey  muft  have  dra^n  H  up  with  th^at  view  ;  of 
courfe  as  it  could  not  be  valid  without  the   fignatures  of  both 
parties,   1  confidered  it   as    a    mere  nuUity  ;    in    confcqttence 
of  which    the  original   ag^reetnent  fubfifted  iti   full  force ^  and 
there  vras  in  all  that  agreement  no  authority  to  choofe  an  um- 
pire*    The  firft  agreement  was  dati?d  the  twelfth  of  July,  1802, 
and,  I  believe,  was  filed  on  the  ISth  of  the  fame  month.  Mttr 
this,  Thomas    Paflmore,  on  the    \7th  of  July  1805,  {I  think 
it  was)  got  apew  agreement  drawn  up  by  >Ir.  Sampfon  Levy, 
to  be  figned  by  all  the  other  underwriters  except  Meffrs,  Pettit 
and    Bayard  ;  by   this    Cecond    agreement,  (igned  by  MeiTrs. 
Nicklin    Sc   Griffith,  Mn  James   Lyle,  Meffrs  Phillips,  Cram- 
mond   Sc  Co.  the  three  underwriters    that  I   have  mentioned, 
(without  Mr.  Yard)  agreed  to  fubmit  all  matters  in  difpute  to 
Mr»  Pearceand  Mr.  Henry,  with  powfer  to  choofe  an   umpire 
in  cafe  they  could  not  agree.     In  ibis  (ituation    fadls    flood 
w]ie4i  appKcatioB  was  made  to  me.    The  report  was  filed  on  thfc 
^th  of  Auguft  1802,  and  by  that  report  awards  were  given  dif- 
tinftly  ^gainft  all  the   underwriters  (except  James  "Yard,  wlio 
was  not  a  party  to    the  fubmiffion)  for  the  amount  of  their 
►elpe^S^ive  fubfcriptions,  particularly  that  of  Meffrs.  Pettit  and 
Bayard  for  about  490  dollars.     On  the  18tb  of  Augufl,  jodg- 
ment  was   entered  by  Mr.  Peter  Brown,  adding  for   Sampfon 
X«evy,  the  pUintifiTs  attorney  ;  and  execution  ilTued  on  the  19tti 
agvinft  Pettit  af)d  6ay«rd,   which  was  immediately  levied    oil 
their  houfeholj   furniture*     On  the  fame  day,  Mr.  Ingctfoll, 
^iSttng  as  the  counfel  of  MeCTrs.  Pettit  and  Bayard,    wrote  a 
letter  to  the  Sheriff,  informing  him  that  tlie  execution  was  ir- 
regular and  requcfting  him  to  ftay  further  proceecing?.     Before 
the  24th  of  Aogoft  1809,  Thomas    Paffmorfc  had  been  to  fee 
Mr.  Bord,  was  apprised  of  the  exception  taken,  that  the  report 
againft  Fettitiand  Bayard  not  liavitig  been  made  in  eoiifomisty 
to   the  fubfniffioli,  the  report  iras  made  by   Hugt)  Henry  and 
William  Hallett,    whereas   Pettit  «ind  Bayard  had  fubmitted 
their  difpute  to  Hugh  Henry  and  Matthew  Pearce*     On  tbis 
he  applied  to  me,  ^nd  gave  me  a  fee  proportioned  to  the  difi- 
culty  of  the  cafe.    1  do  *iot   rctolleft  any  thing  further   of 
what  paffed  bctwen  ns  at  that  time.     After  he  bad  been  thos 
inforn>rd  I  had  two  pretty  fdll  converfations  with  Mr.  Paflanore 
on  the  24th  and  Sirt  of  Augoft,  at  my  feat  in  the  C6untry. 
He  was  perfeftly  informed  of  the  objeAionv  againft  the  exece- 
tion  tidd  of  the  inyalidrty  of  the  report,  the  judgment  and  the 
execution  ;  I  had    even  heard  of  their  irregularity  before,  as 
the  circumflance  waa  mentionfed  to  me  by  the  yoimg  gentle- 
man Mr*  Brown  who  was  reading  law  with  my  brother^  end 
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m  hip  abfitnca  (^  had  been  far  /obie  time  on  a  jttBBt  in.  Ne«> 
Jerrey)  had  £rei|u«Dtly  applied  to  mc  for  inftru^iioos  how  to 
atll)  IB  cafea  that  were  iu  any  degree  complicated.  I  might  have 
told  Thomafi  Pa{lfmor6«  that  to  the  bcft  of  my  judgaieiu  ami  to 
th«  utmost  of  my  power,  I  would  fupport  his  interefts^  in  the 
Wrtnefs  ;  but  I  folcmnly  declare,  that  I  never  did  fay  nor  ev« 
er  did  think  that  either  that  judgment  or  execution  againit 
Pcttit  and  Bayard  could  be  I'upported.  In.  my  coaverfatioa 
with  Palfmore,  on  the  3 1st  of  Auguft,  1802^  it  was  imavoida*- 
bie,,I  could  not  a£t  in  any  other  way  than  to  afk  ^nt,  **  cam 
yoii  give  proof  that  you  {trved  this  notice  of  the  award  oa 
McfiTrs.  Pettk  and  Bayard.  The  utmoil  confidence  appeared 
to  rubfifl  between  u^.  I  told  him  that  although  he  fatd  that 
notice  had  been  given  to  MefTrs.  Pettit  and  Bayard,  the  judg- 
ment and  execution  mud  fall  to  the  ground  as  irrtgular  aud 
void,  unlefs  be  could  prove  by  fome  diiinttreded  witnefs  that 
notice  had  been  ferved.  On  ibm^  further  converfation  he  was 
fatifr&ed  that  he  could  not  prove  that  nbtice  had  been  forved  on 
Pettit  and  Bayard,  for  on  the  Sift  of  Auguft  I  drew  up  a  no- 
tice to  them  that  the  award  had  been  given.  This  no- 
tice was  not  ferved  by  roe  j  I  do  not  do  tlie  out  door 
buiineCs  of  my  clients  ;  it  was  given  to  Mr.  Paffmore--^^. 
he  knew  its.  contents,  and  he  ferved  it,  I  believe,  himfelf  on 
MeCFrs.  Pettit  and  Bayavd*  I  recoiled  that  I  told  him  I 
thought  that  as  the  judgment  madi  bo  given  upy  the  fooner  it 
WftS'done  the  better  ;  that  J  fuppofed  it  would  be  for  his  inter- 
id  to  do  fo.  With  a  p«rte€l  uaderftandiiig  between  us  that 
a«  he  could  not  prove  that  notice  had  been  given,  this  notice 
was  drawaup.  I  ftated  to  him  that  the  judgment  was  of  no 
conftqucace,  as  it  could  noo  be  fupported  and  it  was.  immateri- 
al whether  it  was  given  up  or  not  as  we  could,  fpeedily  obtain 
a-new  judgment  and  execution  if  the  award  was  regular  and 
would'  bear  inveftigation  ;  that  giving  up  the  judgment  was  a 
mfere matter  of  moonSiine^  and  of  no- confe^uence^  as  it  could 
neea€cdi  hts  claim*  Tbis^  notice  was  ferved  on  the  ^nd  of 
September  ;  on-t^o  4th  of  September »  1802>  exceptions  were 
£4ied  againft  the  a w4ird>  entered  in  thiacaufe.  Throfe  excep* 
^ions'didnot  fuggeftthe  fatal  irregolarity  apparent  on  the  face 
of  the  report.  Mr.  Paffmore  bad  obtained  from  Mj*;  Ripley^ 
a  clerk  to  Mr.  fiyrd  the  Prothonotaiy^  of  the  Supreme  Court 
lh>m  fV^me  mom^ntafy  inattention'  or  inadvettance  of  his,  a 
rule  of  Court  ftatiog  that  Pettit  and*  Bayard  had  agreed  to 
fubroit  their  controverfy  to  an  umpire.  I  t€M)k  from  him  all 
fa<$s  thar  tended  to  fitpport  that  irregularity.  In  our  fecond 
converfation  he  was^  apprized  of  thci  nullity-  of  the  award  aii4 
jiidgment,  and  of  the  fatal'  irregularity  in  the  proceeding.  That 
'the  rtrfe  of^Court  made  out  by  the  clerk,  dating  that  Pettit  ami 
Bciyard  had  agreed* to  abide  by  the,»ward  of  an  uitfpirtr  was  not 
^^afranttdby  %b»  0Figiaalagreem4at,waa  ^nu^rc  uiiitaike  aud 


[     U8    3 

therefore  could  he  of  any  ufe  to  us.  J  dated  to  him  thataoiong 
the  mod  material  fads  and  c i re um fiances  that  had  weight  with 
me,  was  th^t  he  had  net   fcrved  a  notice  on  McfTrs.  Pcuit  and 
Bayard  ;   I  rrquedcd  hi4ii  to  give  up  the  execution  as   ic  could 
only  be.boidercd  up   by  ciicumflanccs.  that  would  be  over-rul- 
«d  by  the  irregularity  of  the  whole  proceeding.     1  thought  at 
that  time   that  Mr.   PaiTmore  vas  one  of  thofe  clients,   who 
when  his  counfr I  feels  himfelf  obliged  to    tell    him    whut  may 
not  be  agreeable,  thou.^h  it  may  be  abfolutely  necefTary,  would 
not  cenfurc    him    for    it,   or  fufpetl\    hlsi     integrity.       It  was 
under  thefe   imprefl[ions  of  Mr.  P^CTmore,  and   ftippofing   him 
to   be  a  man  of  underJlanding,  who  would  readily  believe  that  I 
was  very  anxious  for  his  intered  when  I  ilated  to  him  at  large 
the  neceflityof  giving  up  the  execution.     It  was    not  long  af- 
ter that)  before  I  had  lod  his   confidence  by  n^y   candor.     The 
court  met  on  the  6th   of  September.     1802,    and  fat   but  two 
days,as  the  yellow-fever  prevailed  in  Philadelphia;  they  adjourn- 
ed from    the    6th  to  the    18th    of  September.     On    the  6tli.of 
September,  1802,  a  motion   was  made  by  Mr.  Jofeph  B.  M'* 
Kean  to  have  the  execution  fet  aiide.  Exceptions  had  been  filed 
againd  the  award  ,  1  had  had  time  to  examine  the  proceedings, 
and  there  appeared  againft  the*  execution    feveral  fatal  dcfeds 
in  point  of  law  ;  one  was  that  it  had  been  ilTued  upon  a  report 
filed  in  vacation,  before  any  notice  had  been  given,  to  the  de- 
fendants  of  that  report*     The  principles  of  law,  as  well  as  of 
found  reafon  require,  that  when  referees  make  an  award  it  cai  - 
not  be  binding  or  a£ied  upon  until  notice  has  been  given  of  it  to 
the  party  againd  whom  ic   is  to  operate,  fo  that  if  they  have  a- 
nv  jud  exception  againd  it,  they  may  date  it  to  the  Court,  who 
upon  fa tisfa£tcry  evidence  being  laid  before  them  of  the  truth  or 
juHice  of  fuch  exception,  will  qua(h  and  aunul  the  report. 

This  had  not  been  done  ;  at  the  fame  time  there  was  another 
objection  to  the  execution  equally  weighty.  The  adlion  was  en* 
teredon  the  12th  of  }uly,  1802,  as  of  September  term,  1802  ; 
the  rules  of  law  require,  that  there  (ball  be  a  courfe  and  feries 
of  orderly  proceeding  in  the  condu£^  and  management  of  a  fuit 
atlawythe  writ  mud  precede  the  declaration  ;  both  of  them  the 
trial  ;  the  judgment  mud  be  after  the  commencement  of  the 
fuit  ;  indead  of  this,  the  judgment  and  execution  were  dated 
before  any  fuit  was  indituted  ;  the  execution  bore  tede  27th 
March*  1802.  An  execution  fogrofsly  defective,  I  mud  con- 
fefs,  I  did  not  think  myfelf  judified  in  attempting  to  fupport. 
I  did  not,  X  mud  confefs,  attempt  to  fupport  it,  on  account  of 
my  deference  to  the  Court,  whom  I  would  not'infultfo  mucK 
as  to  attempt  to  fudain  before  them,  an  execution  ib  totally 
devoid  of  every  legal  foundation  to  fupport  it.  Mr.  FalTmore 
did  not  requed  it.  If  he  had,  a  ferious  compliance  on  my  part 
with  his  requed>would  have  diewed  that  I  knew  uo  more  of  IaV| 
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ffixA  i  W'6t(Mtrii\^'i'ivn  kltchcii,  or  metiiing  4  tca-kctttei 
1 1oo\c(?d'apotT  itiyfcff  a^  i  better  judge  of  fuch  qucftions  than 


not  do  it  cftrififteritly  With  fn;^' regard  for  my  reputation'  as  i 
laivyer,  nor  ihth  the  moft-^lftant  profpc^t  of  faccefs,'  f  ^avc  it 
upon  the  tth  of  Septertibtfr,  1302,  leaving  the  queftiob  tb  be  ar- 
gued on  the  awards   ."Nqtwhhftanding  Mf.  PaiTmore  expreffcd 
fbiftft  tegrit  at  ray  giviog  up  the  eajecutioflf  fo  readily,  he  did  afc 
thit  tinxi,  ahd  for  a  conCderabfe   tinne  afterwards,  (which  hii 
tettefrWill  fltew)  place  the  m'oft    Unlirhited  confidence  in  me, 
or  aftlcaft  affected  to  do  fo. ;   f  Wai  neVer  treated  with    mori 
ihTpt^  b^i^ny  client,  than  I  was  hy  Mr.  Parfmortf,  in  his  letters 
tb  mc.     I  ihotight  I  was  aftiog  with  laudable  attention  to  f6t 
his  intefcfV,  when,  \ii  ^tinid  oT  gfeat  trioitaru]^,  I  to6k  ^  rule 
for  taking  teftimony  in  writing,  to  enable  me   to  fuftain  the 
Inward  arid' judgment  ;  ffce  fiile   was   got;  my  rcfolution   was 
ifever  htclk^  by  refiefting  ort    my  perfdnal  darfgcr,  or  the  riffc 
tnd  trdul^f^  that  I  ftoutd  es^perience  in  the  examination  of  hif 
Vitrie{res:'at  ftfch  a  tiAi^,  UkQ:  thcytliould  bMdftbythc  tbnta- 
gioh  thdn  ravaging.     Od  the  8ith  of  September,  1802,  tv^q  day> 
sifter  thisi  Mr.  PalTmdre  paftcd  up  at  the  cotfec-hdufe,  th^  pa- 
per for  which  he  ieas  afterWards'profccutcd  :  On  tjie   \8iH  ot 
Sept6mbdr,''idp2,'  Kfr.  pall'as  came  into  Court,  and   brought 
the  pafp^ti  whh    Mr.  Kjtclie'n  and  Mr.  Bayard's  dcpofitions  ^ 
he.  aflced¥or  Vrulc  to  ftieW  caufe  why  an  attachxnef.t  (houliinot 
Wue  agatnf^  iThomas  Paffnabre,  for  a  contcfnpt  of  Court  j  the 
jM^licatipn  and  depofrtions  weVe  produced^  to  the  Court^  aind  the/ 
grsmted.the  irule,  which  was  made  returnable  to  the  next  term. 
Thcf  Cvjuft  met  oil  the  8th  o'f  December,   1802  ;  I  appeared  in 
tcfia^f  ^f  l^homas  Paffnjorc,  and*  i-n  the  lUean  time,  I  had  re- 
^vtd  a   n^w  application*  and  a,ne^  retainer  frpm  him  ;  'f  ap-t 
l^s^red  in   Goiirt,  and  eriieayorcd  to^  fhew  that  this  paper  wai 
ixjx  <lf  itfttf  fufficient  to  conftitutc  i  contempt  of  Court,  as  it 
ha'd  rid  ft^atlrdft  to  a  caufe  that  was  to  be  tried  by  a  jury,  that 
the  dHjAiteVt  related  to  was  to  "be  fcfttled  by  the  Judges  alone, 
vnd  that  the  fame  dartg^r  was  not  to  be  apprehended  from  the 
Judgjcs,'frOrft  poblicatioris  of  this  nature  ;  I  faidj  however  un- 
inifbrm^d  tAin  might  te  led  atlray  by  irregularities  of  this  kind. 
t\l^rth«  Cbutt  W0ufd  decide' upon  tTie"  merits  of  the  cafe,  and 
^ay  Ii4' atreption  to   inflammatory   publications   made  out  of 
dodr^  ;  as  they  had  nothing  to  hope  or  fear  from  the  favors  or 
^rejucRc^S  of  any  individual,  which  was  not  the  cafe  with  a 
Jtrry  i  arid  that  this  cafe  was  to   be  decided  by  tlie  Judges  of 
fSe 'Court  alone,  who  ha^  no  reafon  to  miftrufV  tbemfelves.'    t 
]^roduc(!d  fcV^al  cafes  from  the  Chancery  books,  and,  ar  variety 
df  otbct*  cafes  in  fuppprt  of  my  pofixion,  in  which  the  chancel- 
fei^hiiif  dfe tided  agreeably  to  the  dbdrinc  I  contendcdtfor*:    Od 
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the  other  h«ni]»  the  counfel  for  the  profecutioo  coatended^  that 

the  publication  alluded  to  an   affidavit  of  Mr.  Bayardy  ta^es 

before  Mr.  In  (keep,  as  it  faid  that  he  had  fwore  to  that  whic|i 

was  not  true^  and  that  the  cafes  I  had  cited  did  not  apply  ;  and 

concluded  by  oblerving  that  as  it  related  to  a  fuit  depending  in 

Court  it  neceCTarily  followed  that  it  amounted  to  a  contempt* 

After  a  ]»atient  and  attentive  hearing  of  all  the  arguments  on 

both  (idesj  the  Court  wer^  of  opinion  that  it  was,  a,^onteropty 

and  therefore  ordered  the  attachment  to  be  n^ade  •  abfolote. 

The  counfel   for.   the  pro fecution  contended, that,  as  It  .was  a 

fummary  proceeding,  and  there  was  fufficient. proof  of  his  hay« 

ing  made  the  publication^  all  that  ^a.8\requi(ite  for  Mr.  Pail* 

more  to  do,|  was  to  acknowledge  th^- fad  and  receive  fentence 

at  once  ;  this  I  was  oppofed  to«  and  obferved  that  the.law  that 

gave  the.  Court  the  power  of  punifhing,  was  checked  by  another 

provifionj  which  gave  the  accuftd  party  an  opportunity  to.  ap-* 

quit  himfelf  by  his  own  oath  — that  if  interrogatories  were  fiU 

ed,  and  anfwers  made  to  them  on  oath..fcom  the  facq  of  which 

it  appears  that  he  did  not  commit  the  contempt)  th^n  no  tefti- 

ipony  of   other  prrfons    however  ftrong  was  of  any   efEed  ; 

thongh  if  the  party  accufed  fwears  falfely  he  may  be  profecut- 

ed  for  perjury.     The  Court  v^as  of  the  fame  opinion  and  agreed 

ttiat  the  interrogatories  (hould  'be  filed.     Mr.  PafTmore  was 

hield  under  a  recognizance  of  300  dollars  and  found  furety  for 

another -300  dollars  for  his  appearance  to,  anfwer  ^o  the  inter;^ 

rpgatories.     Hugh   Henry  was  his  furety.     The  intercogatOH 

ries  were  "fhewn   to  me^  to  draw  op  the  anfwers  to  them.     I 

drew  thofe  anfwers,  as  they  have  been  exhibited  before  thi« 

Honorable  Court.     I  fat  with  Mr.  Paiflraore  once  or  twice  for 

two  qr  three  hours  at  a  time  to  draw  up  thofe  apfwers  ;   I 

knew  by  the  converfations  I  had  with  Mr.  Paffmore^.that  he 

had  (igned  his  name  to  and  palled  iip  the   paper  at  the  cbfiec-^ 

houfe;',I  therefore  did  not  put  it  to  Mr.  PalTmore  to.  (wear  to. 

the  contrary*    I, knew  he  could  not  do  fo  without  perjury  ;  I 

was.  obliged  therefore  to  fay  be  did  not  do  it  with  the  fmallcf^ 

intent   to   treat  the   Court  or   its  authorities  with  difrefpe6t^ 

and  that  he  did  not  know  or  believe  that  there  was  a  fuit  de-^ 

pending  at  the  time.     He  fuppofed  and  believed   it   to.hftve 

been  concluded  by  the  award  and  judgment  rendered  upon   it^ 

I  fa w.  there,  was  but  one  loop-hole  out  of  which  we  CQuld  crpeps; 

ahd  that 'was   by  faying  that  there  was  no  fuit  depending  ak 

t^e  time.     I  therefore  drew  up   Mr.   PaiTmore'S  anfwc;'^.  t^a% 

apcording   to  the    beil  of  his  |udgmen^  and  belief  fiq  fujt,  wa% 

pending  at  that  time.     I  at  that  time   and  all  the  time, of .  th^ 

argument  in  fupport  of  the  anfweVs,  could  not  prevail  on.  {(tok 

tQ  acknowledge  there  was  nojudgmet^  againft  rettit  amdB^j'* 

ard  ;.'and  dated  to  him  that  as  William  HaOett  b^d  no.t  be^n. 

appointed  with  the  concurrence  o^  Pettit  and  Bayardi  that  his^ 

having  a^Qd  as  umpire  would  be  fatal  to  the  whole  prooecdiQ^  ; 


«  t^ 


•  ...  , 

for  one  mxii  to  decide  kr  another  without  aothoriejr  for  fd  do* 
ing  wa»  highly  abfard  and  not  only  contrary  to  kll  law  and 
e(|uityj  but  eten  repugnant  to  common  fcnfe.  '  The  counfei 
for  the  profecution,  contended,  among  a  Yarieiy  of  other  ar- 
gaments,  that  as  there  wai  no  judgment  again  ft  Pet  tit  and 
Bayard,  that  there  was  a  fuit  then  pending  ;  the  Court  were 
of  that  opinion.  The  adverfe  counfei  alfo  obferved,  ibai 
PafTmore  had  denied  no  part  of  the  material  fa  A,  that  oh  the 
contrary'he  had  confeiTed  in  his  anfwers,  that  he  hadpubltftied 
the  paper ;  land  concluded  with  urging  the  Court  to  make  the 
attachment  abfolute.  In  the  courfe  of  the  part  I  took  in  that 
Argument,  I'was  interrupted  feveral  times  by  the  Court;  not 
in  a  rude ;6r  intemperate  manner;  but  in  the  manner  that  it 
iifual  Whbn  counfei  a!dtance  do^rines  founded  on-  fallacious 
grounds.  I  knew  of  no  obligation  I  was  under  to  the  Court* 
jury  or  country  to  conceal  fa£ts ;  if  fuch  an  interruption  had 
been  given  to  me  ;  if  I  had  been  fo  treated  I  fliould  ftate  the 
circumftance  now,  and  leave  the  operation  to  Juftice.  I  faw 
that  I  could  not  convince  the  Court;  and  finding  it  was  ufe- 
lefs  to  talk  longer,  I  fat  down.  But  I  moft  foleronly  declare 
that  I  never  was  ordered  to  fit  down  by  this  or  any  other 
Court  (ince  I  have  pradlifed.  When  the  judgment  of  the 
Court  was  given  that  Thomas  PalTmore  was  in  contempt,  I 
think  the  Chief  Jullice  mentioned  that  it  was  a  grofa  libel,  and 
that  he  thought  it  would  have  weight  with  the  Court  if  PaiT- 
more  would  make  atonement  to  the  injured  party,  Meffrs*  P)et* 
tit  and  Bayard.  It  was  fo  much  a  matter  of  courfe,  fo  com* 
mon  a  thing  after  a  profecution'  for  a  mifdemeanor  had  been 
tried  and  before  fentence  paffed,  for  the  Court  to  fay  to  the 
defendant  if  you  will  fettle  with  the  man  you  have  injured,  the 
injury  to  the  public  will  be  lefs  and  the  Court  will  confider  it 
in  their  judgment ;  the  thing  h  as  cuftomary  as  the  round  is  to 
the  milUhorfe.  It  did  not  (Irike  me  as  a  proceeding  unufual  or 
improper  ;  on  the  contrary,  I  advifed  him  to  comply  with  the 
hint  thrown  out  by  the  Court.  I  had  labored  with  him  while 
I  was  dr'awing  up  the  anfwers  to  the  interrogatories,  to  allow 
me  to  fay  in  them,  that  it  was  done  "  in  the  moment  of  hit 
heat  and  paflion,"  8cc.«— I  wiihed  him  to  exprefs  himfelf  mild- 
ly ;  and  told  hiro  he  might  make  the  acknowledgment  without 
committing  himfelf  as  a  man  of  fpjric  and  a  man  of  fenfe ; 
believing  that  a  man  of  fpirit  and  a  man  of  fenfe  could,  if  he 
had  done  wrong,  make  acknowledgments  without  their  affeA* 
iDg  afterwards  either  his  honor  or  underftanding ;  but  he  was 
obftinate  and  would  not  admit  that  any  thing  (hould  be  put  in 
the  anfwers  that  would  look  like  a  conceflion  to  Mr.-  Bayard, 
and  would  only  fay  that  it  Was  done  in  pa£ion.  The  next 
morning  when  Paffmore  came  before  the  Court,  the  Chief 
Judice  aiked  if  any'  thing  had  been  done ;  the  anfwer  was  in 
the  negative.     I  think  I  then  fitted  that  Mr.  Paffmore  had  gW 


V$^  \^  h^  ^iifwtni*  apd  the.  ^mprt^o^^  undev  vb'ip^  he  madj& 
|bp  pl)bficfktiqn;    .And  PaO^mort;  attempted  to  juflify»  by  Tayiug 
that  Nf;*.  ??y^rd  had  due  )>ot,ice  oT  the  a^^rd  \  bij^c  thU  the 
Couft  bad^vecruled  t^efore.     It  was  then,  I  thtQl;^  thj)t  'Judge. 
Veatcs  ofci^erved  <'  we  have   (learcl  ^ough  ;  that  tl^e   anf^crs. 
were  a^^  aggravation  of  thfe  onenfe  ;'*  and  J^dge  Smith  fai^' 
^(lat  it  w^s^a  adding  infu|t  19  jnjury.     The  Court  fe^tenccd  hin 
to  pay  fi  ^pe  of  50  dollars,  aud  be  inip.rifoned  in  thf  comnsiott 
jail  of  the  pounty  for  the  fpace.  of  30'  days.    .  I  tbet^  re;queiic4 
the  CPUirt  }fi  al^ow  him  to  ^e  fent^to.ihe  debtpr's^dcpartiueoii^ 
find  not  ;p,tbat  of  the  criminal^,  w,hich  they  granted  without 
}^Ctat'^09/. ,  Ppon  f  afmof^'s  expre0iag  ^  wi(h  to  feehls  fami- 
ly before  be  went  to  priiqn,  ;ind  to  be  fii^er^d  togo  the.ie  wi^th-: 
put  an  qficer,  I  .communicated  it  to  the  Court  and  folicite^ 
the  iivltt^epjce  th^t  the  pourt  woula  take  his  wor^  and  mine; 
fox  hia  faf?  returi^     This  was  alfo  acquiefce^  in  by  the  Court. 
He  then  went  l^omei  and  from  there  to  the  debtor's  apart* 
|g:i9pt|.  w|)ej;e  be  remained  the  ^0.  d^yi,  find  p;»id  ^is  finis  o^ 
^0  dpU^rSi,     He  came  out  ajbout  the  Intter  end  of  tJ|)Cj  ye^c 
i^OS]  and  very  foon  after  foade  an  applicatiop  %o  me  to.'knQipK 
IjKhat  r^jpftdy  there  was  for  bis  c^fe  pr  what  m^egns  t^i^re  were  to 
ietaflde  the  proceedings;   ai)d  judgment  ag^in  ft  him;  I  tol^ 
]^im  there  ^y^s  but  one  way  to  obtain  what  he  wi(hed|  and  tha^ 
fra9  to   ^eipove  that  j,udgment«    by  a  writ  of  (piror)  iuto  tUq 
jiigh  Court  of  Errors  ^nd  AppcaU^  if  we  could  prove  that  th^ 
Judges   in    fentenctng    him    to. fine  and    imprifonmipnt    liad 
top]mit;ted  an  ^rr/pr  ip   thf  law  or  (be  fa£ls.     He  had  9p|>ji.e4 
^  Mr.  j^opkinfon  apd  Mr.;  Lewis,   and  fald  be  wogld  giv^ 
fny  fum  to  have  the  judgment  ^gainft  him   reverfed*      .H<; 
requefted  me  to  confer  with  theqji  at  Mr.  Lewis's  hour^i  s^nd 
agr^  upon  the  rapde  of  proceeding*     I  went  to   Mr.  ^  Lcwis'9 
^oufe.     I  found  Mr.  Lewis  and  Mr.  Hopkinfon  in  the  parlour  ^ 
iprh^n^l  caipe  into  the  room,  they  were  in  poileilion  of  PaiTmore'^ 
papers,  who  w;»Si  aUb  there  ;  thcyi  ^old  ine,  that.fr^m  a  perpfa} 
^f  the  papers^  and  from  the  (liateroent  ^lr•.  Paftmore  had  givei^ 
^hem  of  the  hufioefs,  they  thought  there   was.  a  fair  chance  o^ 
^btainipg  this  object  ;  we  thipl^  a  fairer  chance  ca^  never   pp? 
jcur,  pfi  rf^verfing  a  Judgment.     Bujt  I^  who  knew  the  bunnefif 
all  along,  did  not  (x>  clearly  compreliend  hpw  the  buGnefa  was 
to  be  efFiq£led  fo  eafily.     I  afked  them^  ^*  wht^t  is  the  ground  o{ 
l^our  opinion,  gentlemen?"  Tl^e  reply  wa«>  why  here  are  Mr* 
falTmore-s  papers,  frx)m  which,  an^  from  his  ftatement}  we  £04 
^hat  the  rule  of  Court  for  entering  into  the  reference,  did  au* 
thorl^  tbe  cbpiceof  zp  umpire  ;  and  we  think  the  Judges  hav^ 
lerred  in  fejtting  aGde  the  e^^ecutlon^  and  have  exceeded  their  ju,- 
jirdi^ion/    When,  or  from  whom  did  you  get  that  paper.,  geh- 
llemeii  l  Wby»  from  Mr.  Pa(Smose.  ,  Did  Mr.  Paffmore  fay  to 
you,  ti)a(  it  was  a  true  (latement  of  the  fa^^  ?  They  replied 
^t  b^  bl^d  ftewg  It  as  xi^  rule  of  refereacei  upon  which  the 


[•  iss.  ] 

jU^ffflW^ '^•'^'.^^Wn^cd,  I  yras  fqrpnsQd  that  he  wo\iTd  endeavor 
tpimpoft  on  cbuufel  in  tliis  way,  to  give  U  as  Uic.ruTc  of  refer- 
ence, by  which  the  rjjfcrccs  were  to  be  governed^  when  Mr. 
P^^Aniore  knew  th^t  it  wa^  a  nierc  ipift^ite  in  the  clerk  ;  and  lie 
^Jiolcn.f:w  that  Pettit  and  Bayard  had  «ever  agreed  to  thecbbic^ 
9*f^  ^li'  umjplrc.'  V^ficn  I  fjw  thfs  conduA  of  Mri  Paflmorei 
Lppiprinj;  as  I  did  tKe^lncorreflnef^  of  his  fiatemerit,  I' mull  con- 
l^js  1^  l^,rpri?ed  nie .;  ^nd  then,  fof  the  firfl  time,  began  to 
pcrcciyc  the  ficaj  fiharafter  and  views  of  the  mian.  After  I 
ba^  explained  tbe  feuCnefsj  and  jilaced  i;  in  a'pToper  view  tp 
Mr.  Lewi§  aftd  Mr.  Hopj^intbn,  they  rai^,  '•  why  Mr.  PalT- 
pjipre,  tfiis  alters  the  cafe  attogetlier,  for  if  the  agreement  did 
ilQt,  fay  tbat  the  r^ferees^  in  c/fc  of  their  c[if«Jgreciiig,  fliall  hi^ve 
^le  pqwer  to  appoint  an  umpire,  the  cferk's  laying  fo,  does  not 
|i^ak^lt(  Valid  ^  the  clerl;  cannot  make  juries  and  referees'fur  U3  } 
tlie  juclgmcnt.  was'irrcgulaijt  Hnd  we  fee  no  way  ty  which  th6 
judjjpmcnt  jagainft  yp\i^  cai?  be  reverfed.  It,  was  thea  that  Tho- 
Ipas  Faffmore,  for  th<e  firft  time,  declared  t,hat  he  muft.have  fa- 
^i^fafiion  ;,  that  he  faid  he  would  havp  fatisffiiJ^ioii  ^'  ^nd  if  he 
C.^njid  not  obtain  it  in  Court,  he  muft  apply  to  the  Legiflatut-% 
ior  ari  impeachment  of  the' Judges.  'Vyhen*  I  f4w  ihts,  anjd 
when  1  faw  that  he  had  attempted  to  deceive' his' own  counfel^ 
I^be^an  ipore  el^rlv  to  perceive  tbati  I  h;^d  been  miftakeJX  in 
niy  opf^ion  of  Mr.  *;a{fmof e,  1  -tben  iaidi  Mr.  Pa^6re,  wc 
cannot  afiifl  you  vflth  any  thing  of  this  kindl  It  ?s  c'ontn&ry  t6 
our  opinions  of  what  i«  .right  ^  and  I  trull  1  thoold  be  as  unwit^ 
ting  bo.th  noiy^  as  then^  to  para1i,ze  the  power  of  jufl^ce  ;  I 
told  tiitn  that  I  fi^w^,no  ground  whatever  for  impeachment  ot 
the  Judges.  He  then  applied  to  o«,  and  wiHied  us  to  affift  xii 
dr^.yin^  ^P  the  necelTary^  papers  ;  I  immf4i2t^Iy  faid,.  I  w<^ild 
have  nothing  tp  dp  wit^^'it^pr  even  to  draw  up  the  papers,  and 
^r*  I^ewis  and  iiiyfeli  wrote  him  a  letter,  dnce  publi'lhed  lA 
^9^fe(|uencc  of  his  mifreprefentations,  in  which  we  refufed  ih 
yo;fitive  terras  to  have,  cither  dir,e£lly,  or  indireAlyi  any  thinjf 
jtQ  do  with  the  bviGnefs.  In  February.  1803,  Mr.  Paffttiorfc 
ipaine  t9  Lancaftei;,  anA  appUed  to  the  Legiflature  f6r  the  im- 
pca.chq?,^nt  of  the  Judgfea.  In  March,  180S,  the  caufe  came 
on,  wi^e^  the  argutnept  on  the  validity  of  the  award  took  place* 
fherc.  w'ere  three  exceptions  filed  againft  the  award  ;  one  of 
the  exceptions  was,  that  one  of  thf  parties  met  the  referees, 
Wbeq  the  other  was  not  prefent  nor  notified  }  another  was,  that 
iniorjma,tio.n  by  the  plaintiff^s  affidavit  had  been  cominunicated 

Kthe  referees,  without  the  knowledge  or  privity  of  Mcffrs. 
5ttit,  ai^d  B;iyar4,  or  their  contends  having  ever  been  made 
kfipwn  to  them. ;  the  thifd  was,  that  Mr.  Paffraore  had  not  pro- 
(^q'qecl  acppunt^  of  thejlof?,  and  the  referees  had  rcfuffrd  to  poR- 
jjpne  ttiirdecifionj  until  they  could  be  procured.  *Chefe  tbre,e 
^ep.tAQ.hs  v<rc  fiUd^    A  fourth  was.  prepared,  but  hpt  filecf. 


The  Court  can  look  at  the  record,  and  perceire  whether  I 
mm  correal,  or  not.  The  award  caine  to  be  argued  on  the  26tK 
or  ST^th  of  March>  1803.  The  examination  of  wttnelTes,'  ahi 
the  argubients  of  counfel  took  up  nearly  two  days' ;  it  was  fair- 
ly and  deliberately  difcuffed  ;  and  after  conGderable  debate  on 
both  fides*  which  received  a  patient  and  attentive  hearing,  th^ 
Court  determined  that  the  award  was  irregular  and  void*  They 
determined  upon  the  three  lirft  reafons  that  were  fworn  to  by 
the  defendant  ;  they  alledged  that  as  it  was  dated  that  the  vef* 
fel  was  not  fea- worthy,  at  the  time  of  her  failing,  that  it  was 
necefTary  to  wait  until  accounts  of  the  repairs  could  be  received 
from  Halifax,  which  would  (hew,  whether  among  other  repairs 
it  had  been  necefifary  to  give  her  a  liew  bottom  at  Halifax  ;  they 
decided  that  the  referees  had  a6ied  too  haftily,  in  not  giving 
Mr.  Bayard  time  to  procure  thoCe  accounts  ;  they  decided  alfo 
that  the  award  was  void,  becaufe  the  umpire  did  not  examine 
the  witnelTes  himfelf.  But  they  fald  nothing  upon  the  con- 
duSt  of  FafTmore,  relative  to  the  judgment  or  execution.  '  The 
Judges  had  then  been  informed  that  there  was  an  impeachment 
pending,  and  it  appeared  to  me.  as  a  ground  of  delicacy  in 
thcjn.not  to  fay  any  thing  upon  this  part  of  the  fubjeA. 

The  report  was  then  fet  afide,  and  as  the  adion  had  baen  af- 
figned  to  Mrl  John  Travis,  I  had,  at  that  time,  no  furthercon- 
Tcrfation  with  PafTmore  on  the  fubjedl*  When  I  had  removed 
into  the  country,  in  September,  1803,  Mr.  PaiTmore  had  fab« 
mitted  a  cafe  to  me  and  he  fent  a  melTenger  and  a  letter  de« 
firing  my  opinion  in  writing,  which  requeft  I  complied  with* 

In  February  1804  I  had  a  converfation  with  Mr.  PaiTmore  ; 
in  which  he  converfed  with  me  on  the  fubjeft  of  my  appearing 
as  one  of  his  witnelTes  in  fupport  of  his  application  for  an  im- 
peachment. I  told  him  that  he  knew  my  opinion  and  that  he 
^eed  not  call  me  forward ;  that  I  could  not  be  of  any  fervice 
to  him,  that  I  did  not  think  it  fair  to  come  to  this  town  and 
be  obliged  to  be  a  witnefs  againft  him  ;  he  alTured  me  he  would 
not  fumnion  me,  and  we  parted  in  the  utmoft  good  humour* 
I  received  a  line  from  him,  in  February  1 804,  which  I  thought 
a  very  kind  letter.  In  this  he  exprelTcd  his  regard  for  me  and 
regretted  that  the  committee  of  grievances  had  put  me  to  the 
trouble  of  going  to  Lancader,  and  affured  me  that  it  was  not 
done  at  his  fuggedion  ;  this  I  thought  was  a  very  kind  letter 
of  Thomas  PaiTmore,  from  which  I  conceived  that  no  ill  will 
could  exid  between  us.  If  thia  honorable  Court  will  indulge 
me  I  will  read  the  letter.' (Here  Mr.  Levy  read  the  letter,  the 
iubdance  of  which  he  had  jud  dated.)  But  with  all  thefe  pro- 
feiEons  of  regard  and  edeeem,  it  appears  he  had  lod  all  confi- 
dence in  mc  as  early  as  September,  1802,  nearly  two  years  be- 
fore* • 


£     15S     1 

^  •   * 

Mft.DAirtAS.  I  wifli  the  wttnefs  to  ftate  pftrttculaYty* 
whether,  whco  the,  queftion  of  the  attachment  was  before  the 
Court^^or.  when  the  exceptions  were  argued,  it  appeared  that 
notice  of  the  award  had  been  ferved  on  Pettlt  and  Bayard.  ' 

.  X*  At,  the  time  of  the  »ttaehnient  bttng  argued^.a^d  the  ex« 
^(^ptjoysy.  the  ird  of  which  took  place  in  September  1803,  an4 
the  jaiterin  March*  I8.03,^,it  would  have  been  a  conliderable 
f bje£t  to  Mr.  Paffmore  to  prove  that  notice  was  ferved.  He 
inehttoned  a  Mr.  Berrett,  who  if  we  could  get  in  a  proper  fi- 
tuation  before  the  Court,  as  being  able  to  prove  the  fervice  of 
nnioe^  he  faid  thatfae  had  cvrried  the  award  toTche  CofiSee- 
houfe,  and  that  Mr.  Bayard  nnft  have  Seen  ^t.  •  In  'three  roi** 
i^utes  after  he  faid  he  .did  not  knpw  that.  Mr*  99][l^rd|iad  feen 
the  award. 

^  i>.  I  aik  Mr.  Levy,  whether  in  the  conyexfajtion  in  which 
he  urged  the  neceffity  of  making  proof  of  ,t}ie  -notice  having 
been  ferved,  whether  or  not  PalTmore  did  refer  to  any  perfon  in 
particular  who  coula  make  proof  of  the  fervice  i 

Z*.  As  wellias  I  vtcoWtOtf  he  never  raentaoMdianf  body  to  me 
that  could  prove  it  except  Mr.  Berrett* 

^^i)»  Did  he  not  meHtioft^Mr.  SSioemaker  and  fay  that  be 
could  make  proof  of  it?  .....  .     '....' 

L.  I  think  I  can  truly  fay,  as  furely  as  any  tiian  can  prove 
a  negf tiife,  tbat  Riffmore  never  mentioned  Mr.  Shoemaker  ; 
^b^.i^Ir.  Shoemaker  was  e3damined  in  Courts  he  knew  nothing 
about  the  circumflan,cef 

.■  JP./ 1  aik^.thiK  witnefs  whether  daring  the  inveftigation  of  the 
a^^f^chnafiot  or  exce^tioxia,  there  ,%as  any  proof  of  Mr.  Bayard's 
acceding  to  the  choice  of  an  umpire  I 

1  ;J^,,4:know  pf  npntcilf.*  :)-.  r 

r.  Ibi  1  aik  Mr*  E^i^^hifthc^  hp  would  tiot' have  thought  it 
important  to  have  proved  Hf  ?*  ' 

•  L,  f  confidercd  it  alTimpw'tant  ;  it  would,  tf  he  could  have 
pi'ovid  it/  have  fhe^ii  tfha4  the  ekcepttohs  Were  too  late  ;  it' 
way  all.^ttportant.^ " 

\  Jim  Whethe^atany  time  he  was  furnifhed  by  PalTmore  witb 
information   of  the  fa£i  ) 

,. X*.N!c.yer  ;.or  I  certi^inly  "^ould  not  have  drawn  up  a  notice 
on  the  3  i  (I  of  Auguft}  i^  1  could  have  proved  that  notice  had 
been  given. 

2>.  I  wiAi  ^r.  X^eyy  to  ftate  whether  ^hen  he  fat  down»  he 

fat  down  irritated' with  the  conduct  of  the  Court  ? 

»  f  ' 

L.  Nb^  fir }  I  had  no  reafon  to  be  irriutcd. 


•  p:  1  SLii^\ht\9h!^tts; -whether  iM  to  the  irgtimtTii 
on  the  attachment  he  called  Ott  Pafftrtbr^  to  t&kc  A  Walk  HrhK 
hira,  in  which  he  taid  the  judges  hid  /ftfewtt  a  gfiat  d^at  df 
anger,?  -•      • 

.  i.  Neyerjin  my  fife  ;  f  nfcv'<f  ffted  ^If/t^alTrtio'rt'to  take 
i  walk  \«^rtli  W,  Of  faid  thit  the  |Ud*ge's  fiaft  aAed  ijian  apgr^ 
nianrier.  I'niivef  illake  falf  wcathei^  with'clients  ;,iri  hay^ 
iiQt  fufRdicilt  talenis  and  Induftfy  to  merit  thcirpatfonajfey  1 
never  carefi  or  ekjot^   them. "    .....P.    m 

'D»  Th«<i'l>iirfderftand:th0  wtiEQefs  4o  fit^rthftt  he  s^er-cikeiii 


Paffmord  tokakearrwiMkwifthi.kiiin? 


'•    f 


»^ «  fc  J  v^ « ^ 


^  L.  If  Ican^tfuft  r&y  6Wii  memory ,' fWvcr  thdugtt'offij^^^ 
a  thing  in  my  life.  •^       . 

iy.  1  aik  tht  Witneis  wnether  m  the  (^onvcriation  between. 
I^altniore  and  nis  three  counIcK  the'  reafon  aligned  for  djefcuQ-j 
ittg  to  alSttih  ^-en^o'yihg  the  Ju^gm^nt  int9,thc  High  Couri  of 
Errors  and  Appe^s,' was  that  ^hcAri^trial' agreement  Varying* 
&om  thi  rii\ta€>Qoktt  muil  bsvft.'^nd  op  ^iih<'tiir&  ^rit^of 
error  r  • . .  '.     . &    •*!  i /»  .   *  v^y. *'  -  •      t       »!.'•'../..•»■• 

L«.Tesj;fir^'W«  ootffidei^'tht'-^ule  «f  €t)uH  made!  biit'^y 
the  prothonotary's  clerk  as  nothing,  it  h^iitg  iHyfib'yAHhoMi'iCBK^ 

thority  fr9m  ti,e  ^y  Ues, ;  ,^     ,^    .. -.  ...  ,  .,,  ,    .   .,  .  :   ...^ 

;  JO.  Did  tAe.oUker  two  gcntleasnctyxprbiy  fdfpi^izerSlt'biitil^ 
mfonned  by.Mr^  l^tvf^ oi  the aai^ Jitter d  the  CtfrtiHhflfaAf^T 

Zi.  Yes,  fir  ;  they  were  furpriaed  ;  ind' thought  it  a  very 
tfiai'!iordtri«ry*'ctfmiiifliaT|ocs-^^t^  i'n&vn  (bf:lltf.  PiilfiRnei^'s^n- 
cle#ftandbg,lEioM4d  ifOtf  iBfit  f  funriAt  <^atHe^{>et^  td  hb  tdtdf 
fel,  knowing  them  to  be  uiktr«c>^  *  '■•  -   1'  *  -   ••      '*  •    '  -  c  "'"'  ''• 

D.  I  afk  Mr.  Levy,  whether  there  ^ii»1ii'tlie<  depb^^iiieniof 
the  eo^rjr,  9^t)^T  ,<5^^f  K^^t^j^  ^i^f^.qp.i^gi  cUeot^ff  nf  {^g 
indecorous,  ovej bearing, or  oppreu^  I).,,.  .^  .  ..  ♦,,..',    ,    : 

pne|rimloabthe>pjM?t  fti,;|*e  Q^Mr^,;;  Jjt.i%pft?^c4  t^.m?  th?it;  t^p^f 
permitting  Mr.  PaiTroore  to  occupy  a  room.jLo,  M^^^^^^^ 


carry 

*  ^.'I'wi'fh  the  wltnefs  tb  Be , ^aftVciilaV ii^  to  ttie  Artitneritt 
xkhh'  dfe  irgtsmcttt  w«b  plfltCc^to'ili  lifti  df  the  Coui't  ?"WaV 
it  urged  ? 


*  L.  It  was  not  -Acrcelerattd  f  S  ciwe  dtri  W  its  torn'. 

D.  Had  the  Court  any  thing  tp  do  with  ^ccclf  railpg  or 
protraaing  that  tfi*gutnent  ?-"--•      •  •  <     ...... 


t|id^iB8t*a*ioiii*hoAlf  befoteriihe'^hifcctiitgof  the  Gotirt,  'to*  tHe 
c16Wrif(t|J%ri»pl6}^fe<Et<ki^Rel\jU.'^Every    caufc  is  placc<f  ik '  ul 


<    r 

f 


tbj^ppu^^fj;J:Jof  M5JJ>»^  ^*i*t,t^aod  Bayard. 

jOc  I  .wiUr  the  wiincrs,  to  #atc  whether  thu  notice  was  cotri- 

'"Wi^T^afk'itb^  Witriefs;^  «ie  timc^heti  he  ^at^e  uff 

ttSlelexfti/VfbnV  PafTrooreWft'ok  hliii  by  the  arb  artd  a&ed  hiirf 
what, he  Mf as  about.:  *     . 

,  Z..  If^liEqidjid  ii,  was  li^if^chiqr^w^yias.made  no  jutpreifion  oif. 
^f.^H^nAff  Ifiitfwas,  it  ^was:.409fi:»ft  a  *fnici)41v  iii>fiiie,r9;..If  i% 
h^  ^^fi^ia^therwife  I^^o^^^bbavfr  return^^^^  .thet  biafvk  bit* 
tka|(fhe..g9ive;f^e;a^di  to34r^M^<^to:appIy  fooiibwi^r6.eirq«4tr 

•  'jD'/'l'irifh'M'rt'lJpvfW(teU%1iet1i^r  from  tft^'^Jf^e  6hii'i  be.' 
iAg'VrtaVnied'^  'thi*  c*wffe«^fef  ^tttWtfhteertt  ht  tsfttr 'fttcividd  Ictl 
ttr*  ft6ih*;T^€friofe-?»«i^a*Mvb<elhei;'fhey  ^ctt  'trtif/ietidly  ?'    •  '  "^ 


cd  wuh  me,  x\\\  I  wai  before  the  oomtnittee  of  fi^rievancesn  and 
tn?n  J  was  convinced. that  whoever  d)Q  not  lo^n  in  wuh  luin, 
mult  meet  Jj Is  Teproacn^^         i      .  -i 

TOVrI*^then!irhricfeNH?fet4ci^ihe^i'ed^!eafc  wrgui 

xnehtfthatf^fet  siiidelv6c/i'fepi>rti*tlte"protett  tfh9e<>#i»,i|Hwi«ced 
contained  *evi^neei>  thaPtVttei<maiBliricrs)^94^  rt^c^M  t^igo  bnt 
board  the  veffel  I 


feqi 

lieye  I  was  applied,  to,  by  Mr.   Bayard's,  coupfcl  to  ioLi  jn  a 
commiffion  fa^  talcTfig  temmoli^  •^f;^R?lfcrirrie.  ,^  Xf  e 

could*  get  rfothiiig  frbni  M'h  ^ItaVwodld  te  of  rfny  f^i^vite  'td  uS*? 
/  thcVefpVi;TLia'hotWg4l?ta^^^^  ..:..2rf..o;;.,.x,    >■> 

iyvf);ufp|^T^|-^^g  i't  is;  '  ^••'  ^*^-'"'  ^  "  •'''••     •  '  '  "■'^'    >^'--f  '    •     '" 

tii^i^fl^  eWk  in   tRe  Supreme  Court  Jor:  netrly^^Vy^s^rs;^ 
'the  firft  of  the  proceedings    relative  to  this  cafe,'  that  came 

X 


of  reference,  and^qq/id  j^y  „t;hf  ,Tflp9irptil«;tliaf.iilie,.rfpi9;5t  .iy»f, 
to 

time  afterwards,  Mr.  PafTmore  called  and  got  a  cop^  f^lbc  i.e- 
port.  as  filed.:  and,  in   ftfmje   davfi   afterwards,  applied  for  aa 
execution.     There   were  lome  dmiciirjies    fuggfflcd  by  Mr. 
Ripley,  who  was  alio  in  the  office  at  that  time',  iis'^io''gV^ntiug' 
the  execQtion.     He  fpoke  to  Mr.  Burd,  and  Mr..Bb:rtbi^(uibd 
tp  gri^Qt.Hnre^CQi4;iy»  VP,?fl  ^]\^  ''5P^?^.1'l^P^gi^fifh3^.t^jHjO- 
SP^4*"lf^  ^f?*;^  IrrCgUjl^rr  .  |.  do  ijpt;   r^cpllci^' *n.  his  H^lona^. 
but  one  was,  that  the  jucrgmcnt,  as  confeffcd  PJf.RJC^  ^s^s^,  ifr^r, 
gular  ;  whereas,  it  ought  to  be  entered  by  Mr.   tngerfoU,  or 
ibftitf  ^attdff»y 'df  the  Cotirt/    M^l  Pfeffrtiord'  wfent'  aWayJ     6n 


w^f  J?i;^r..Rf9Wftts  h?n<li  WW^figp^^g^l^cyj^^nq^PqtcxA- 
Mr.  Bflr4.4^laf^5l  j^c.y?;^fe.ftti§ftf4i.fhgfijicbc  rfXpmfl^iJMfi  Vf** 


e'rror;   'The'day';f6tld^inff,'1the  ckecijti'pn  was  acmande.d  ah|f 
iiruert^lt'abpe^^S.^bythS'ffieriff^s^r  to  tfce  •ei^dir^ionV 

thafVleVy  4s%^fe  i'nHtie^r^me^a'a^e^-T^^^ 
report  of  the  referees   were   filed  on   the  itti  Idf  Sc^l^rtibcr, 
IBOa*  :  Otr.tber'firif  dayrof*».ibe  teriwf  fShhrh  'ifi^jlbeBtK^of 
Sep<»iabqr,:  i^3^<k  niodonf>«8krijiaiic^-by^  Mr«  M^KfianHrltoicfot^ 
aftde^hcj  dicitoitttoti/  i#hiBliiii^«f>p«Ars  m^  done  l^y^^^otl^MMu  ^ ,  , 


7^'  nr5»7j/T':rY(' 
the  exceptions  agai 

over  attentively,   a 

At^a^aif«^^<»*fcfi'il  'c^rtttot'OftfJr  jibfitiViW  ^as^^hfc'^aih*  ^fWpev^ 
which  was  pafted  up  at  the  coffcc-houfc';  but  te^^iYfbtfJt^nWK 
of  it,  I  really  believe  it  was.  I  read  the  papoefi  §9^-{fg<|uefl^d 
him  not  to  put  it  up  ;  that  I  was  afraid  the  Court  would  bring 
him  before  them  (^FaxtmteiS^tV' *Hiy  reply  was>  that  he  was 
ntf^^frli^ijiiiyF^ttnity'atrle:  had^ppiicdfrtd  a  iaw^reryw^*  htdrt<fld 


hitttU  wi|8  ocft  Mcm^ek^t^  -  IVkhniM  h\th  to  dot^litf  tlfo*t 
pro(ye»i>    llcnbw  ndc4)f)ig  fut^ttteri  lir. 


!•  I     *     ^i  .4 


beWrteii  cfi^  rt)tt  <Jf  CbUh;  aiii  the  agreement  wasdifco'vcrcdf  t 
.  iTp;  Aft  Well  9»  I  can-mQlledty  it.  was  oto  tJse  ttp^kcatioti  for 

'  !D;  I  f«fli  <he  Whie!^  •  tM  fti^eV  i^tthi/  at  •  ifiy  •  tVtrie,  and 
whfeti,  'tfrJi^virtWcfe  Witi'iqtiltmiriicri^wd  toTjiffrttiVcf f ' '" 

^^Zr«  J(  ttil»I(  it  .wa&  ^oQimvmU^Ud  to  bii9  ^%  .^haiit.  ti.ifie>  fir* 

A't  tbft  jiijnr.flfe  Bi^ion  hctw^en  M^.  Paffta&ore^andMeCTl'ii. 
Ffitti%]\}md  3«yl^:  wa^  jemcrcelj  l.wal  resuiiog  Uw  in  the  of- 
fice.pf  Mrf  SjiWpO«it>.  LfCvy^i  XteadioP  :vai»  eptered  by  l^Jr, 
Levy^but  I  faw  nothing  pf  it  till  after  the  .award  was  made. 
mi  Vim'ofi  ihiti  Ci\tid  fo  tik:Ut.  Lfc^y  bfd  k^ht  oot  of 
to^ifft',  m  iWt  hie  16  do  bi4  biifiActs;  Mf. '  Panm'orrc  told  m^ 
hk^i^i  atriid  thit  it  'n^duid  be  (bperifedcd  bjr  a  nrrit,  bf  fcfror. 
I  gave  bim  the  order  for  the  execution  ;  he  took  tt  to  Mr. 
Burd's  Office,  and  reui^ned  a^^ia  in  a  few  minutes*.  He  tc^ld 
me  Mr.  Burd  would  not  j^raptjiim  the  execution^ ran^  requeu- 
ed me  tb  ivalt  witii  Uirn  to  theofiicc,;  I  wept  with  him  to  t^c  , 
office,  and  Mir.  *Buri'  cXpiaibecivto  me  the  rea tons  why  ah  exe«* 
G^fiomccmldnotJi&re^  .  That  Mr.  .Biplty  'h<d  made,  a  tntftsdte, 
and   that  the   appointment  of  the  uni[}ird,wiaa<>t.wfiirranM(L 


by  the  original,  agreei^ent. .,  I  then  jooked  over  the  papers, 
anal  founq  py  the  .  original,  agreement  thc^rc  vas  a  po^er.  to. 
i/tr.  Iiigerroh  or  any  other  attornej^  to  confefs  judgment.  Mr. 
PaiTmore  then  reqaefted  me  to  make  ute  of  that'au'thofity  and 
Godfefe  a. judgment;  '  I  n^i  lirdpufat    lirli^thfcr  I  ought  to' do 
it^ and:ceiirveirftd  witlh  Mif.  fiUri^n  iht  ffibj«i^.     On  ^t  Onci* 
haiid  Mr^:  PalTiixdi^  prefll^  ttii  i^t^  ihath  to  dd  ii  and  faid  that 
if  J  dili>'fl4i  he  W6«K1  i^pr^fe'ht  Ai6  tb  Mn  L6vy,  and  WOtirld' 
maisebim^Ar  me  unfile f Able  f6f«h<i  ton feqtt^itteiB^  if  it'io^ak  Apt 
AtftxL     Oh  thft  othc^kaiidl  Mi^.  fiord  tdld  M«,  thak   if   Mr. 
bcVf  Hid  RC  dntlfoHtjr  to  ajitf^arund  tbtftfi  judgment,  and  an 
e<^ciittt»'i{r^edi  tbkt  Sth  tAidh  ii^duld  He  agstiflft  him.     Mr. 
HifiTdtfre  thth  faid^  tbdt  te  did  not  i^ifh  an  ejk^cntion    agabft^ 
the  htdfi  hot  ft  AtA  t^\k^;  but  tltat  levied  To  that  the-  g6ods 
flioaldrnothe  mnbvidi    I  thfcn  dre#  «p  k  confeffion  df  jndg.' 
nketftisibd  &g«td  Mr.^  Lety^  liaiiie,  as  I  had  sltirthdlrtty  to^tf.* 
I  gaW^m  ol'd^r  icft  knt^K^t^Xidtrj  which  #is  2il>i^.     I  beatd 
M  aMTtfCTftf  tiRf  bUihi«fS'ukifi   Mr«  PaiTmore  called  on  trie  btii^' 
mornhig^  -H^faid  lit  Mlh^d  rao  i6  cellhinli  wheCJier  it  wanld 
iM  »"  ooutlttypt  df  QovlK  id  jyntilifti  itny  thirf^  aftef  finM  judg- 
tfi^nt  lArairetftered  In  «li  atdllo^u     I  told  hi  nil  I  believed'  it  woold 
Dotj  and   I  think  I  referred  him  ^  obe  or  idf^  aWibPrities  in 


c:   WOf  1: 

fuppt>rt  o(  my^  opinton.    Heitbpa  pvUed .  tint  of  bit  pocket' s  ' 
paper  which  he  faid  he  was  going  to  put  yip.  at  the  GoC^e-hottfcy; 
ppd  I  then  for  the  firil  time  found  that,  his  qQefiion  related  to 
the  cafe  of  I^ettit  ^nd  Bayard.     Mr*.  PaiTniore  did. not  te.Uin^.. 
that  the  execution   had  been  given  up  by  Mr.   Levy,  of  that 
any  thing  hii4. been   done  in 'it  fince  the  elocution  had'ifTaed. 
iHe  fhen  afked  me  whether  it  would  be  a  contempt  ^fop -'him  t#^ 
tt^^  un  |;lie  ps^p^r. .   I  told  him  that  if  the  judgment  waa  9  good 
ipne,  it  would  not.     Bqt,  faid  I^Mr^  t^affmore,  for  God's  fake, 
don't  put  It  up*     We  con vcr fed  for  Tome  tune  on  the  fubjeft     • 
pn4  \  '^dVi^dliim  by  every  argument  •  in^  my  flower  ifot  to  pat 
it  upf  "^  He  ftill  perijded  an4  faid  he  wquld*     I  ^hen  told  him, 
Mr*  PsiiTmorey  I'm  a  very  yoittf^  kah,  Will  you  do  me  one  favor. 
If 'yo^'iiifift' upon  putting  ft  Up,' go  to  Mr*  Mpfes  Levy  Itfft, 
and  aik  his^  o|)imoii.     He  didn't  tell ^ne  whether  4ie'1#ou1<i-i>r' 
not,  but lexpbtted  that?  be  would  go  W  Mr*'  M»fes  LevJ^.s -< 

^r*.  Qaj^i^as.  I  aik  the  witncfs  whether  be  ysiror  wwVoijf 
heljorc,  the Vbm'roijttee  of  GricvWccs,  on  a  jtvb^pc.n?^  laft  VV^ . 
|er,  to  giye  tcijimany  in  this  cafe  ;  and  b/  whom  that,  fubig^n^^ 
^a»  fcrv^d^  "'.'..        ''     •  ;\  ;•;  V".  '•  ..'  '.    '  •••'     .  •'   ".  .,;/  l 

B'^  It>wasf«rved  oa  me  byMf*  LudltiHt  . .  /  r' 

i).   Did  JWr.  Lu'dlam  fervc   the  fabpedna'  on"  yoiii   !5P.£?^^ 
.    |cIlimony  "bcfofp  the  Senate  in   the  pfiffent  inliahcc^,  \"  '  ^ 

'  E.  I  belitvc  not, iir*     The  fubpeoha  wasferved  cii*xtA<\yY> 
one  of  Mr*  Bard's  clerics/  j/.  •-  1''     •    '   -!•  i;.:?    «♦.; 

D*  I  afk  the  witnefs  whether  l]e*'had  riot  a  ponyerfation ' 
Uritji  I^alTmorc,  ill  which  he  h'sfd-lhri^'teried  to  prove  him  perjure* 
id  if  hepcrfifted  inwhat  hchaifaidr.  '    '    ''    '     ' 

.  fi.  .When  ,X.  was  here  laft  wintctthjid  frequent,  converfk*'  • 
fions  with  Mr..Pairmoret  and  I'^old.him.xba^  if  I  was  it6gfi«e<. 
^y  tcflrimony  I,  (lipuld  have  to  ftaj^itha.i^  Jie  had  fliewn : ine .tiio? 

f>per  which  be  iiad  pofted  up  ^t  (be  -Gaffp^-boafe.  He  told  ftie^ 
jiat  I  was  incorre4\— -that  he  hadtneveri  (he wnt me. the. paper.:; 
He  hoped  I  lyould  not  (late  it,  for  if  I  did|  he  would  fend  16> 
l^t^il^delphia  for  two  witnefTes^;  and  prove<  by  'theoi,  that  he 
^yrote  tl^e  p^per  and  took  it  imn)ediate|y  to  xi^t  Goffee-houfek  * 
I. told  iiim  that  (copld  not  help  it-p-that'{  muft  ftate  what  V 
Uncvr  on  the  fubje^it.  Accordingly  Mfhea  I  wai  brought  belbvd . 
the  Coainii|:.tC9  of  Grievances,  (  tpld  them  that  my  evidence  cx^- 
tended  to  jtwo  or  three  different  things..  ;  I,  was  then  iaCormed. 
that  I  h^d  only  ^o  aofwer  as  to  what  h;ippe«ied-)ti>  CoariiO/re-. 
lation  (o  Mr.  PalTmore*  I  have  ha4  t.wo  or  three 'leoAv«af&-i, 
lions  with  Mr.  li^fftnore  iince,— ^-the  lad  :0f  which  wa»  in.ifDfrf 
Qwn  hoafe,iq  which  he  always  denied  that  he  iheW(cdmA^th»(. 
p^iper*  He  faid  tl^at  he  had  (hewu.pie  .aiiothery  r^ut  tii^;h^ 
h|dijevcr  i^wjj  ine  .^jic  original.  _  _  '  i    :  ..  .:    ,. 


fhtuRti  to. iaiD' by  PtfiUfiore,  >ir ;  tbie  one  tbat  vras .  .poQcd  up  «(I 

the  coffee -houfe  ?  ;..»-..  *      ....;-.     :*r.':         :      ;.j 

..  jj^f  .X'.  jbave "feen '  thr  oiriginni  in  Mr.  Burafr*»  officcy '  II  bave 
feen'tbe  copy  ifi'  ^r.IFaiTinore'B  li»nd  wrn'm^.     1  think  in  lab*' ^^ 
funcfe  atiteiaft^tbey  are  tbe  faisev- •  .  -.       w^      i       .( 

JP>  At  what  timefin  the  ftiornlrig   did'  Mf; 'I^affdidre  flicwi 

J}.' i  hiVe  ci}d^av6rcd  ^o  recoiled,  btit'I'caftnot  fay  with" 
certainty.  It  was  in  the  qaoruing,  'but  I  anl  n^t  'certain  at' 
iwbat'iiou«,.'' 

D.  Did  Paffrnore  fay  thaVhe  had  applied' to  afl/orther  counf^' 
fel  t^ha&  yonrfelf  ?       :  '  -  .    .        .^-  -: 

\B;  I^bt  at  alf,  fi^.'  • 

..J)»/X!M  jPaffmore  tell -the  witriefsv  th^t.  the.  judgmeivt^ 
wai  let  afide,  and  that  the  bufiuefs  was  iliiii  pc'nding  before;  the 

*  £i  He  did  not,  fir,  nor  did  I  know  it  until'a  long  ttmef  after;* 
Adjourned  till  5  o'clock,  P.  M. 

SAME  DAY,  P.  M.'   -      ^ 

'  Wr.  "Boile'au.  Mr.  Speaker,  when  I  had  thic  honbi'firfl  to^ 
addrefs  you  oii  this  fubjecV,  I'ftated  that  I  was  not  cdnvei^fant* 
with'  juridical  nrocecdingb  \  but,  1  hopcj  when   I  fblldW  my* 
frienc^  Hr..  ballas,,  in  afking  q^ucftions^  it  will;  nd  doubt,  be  on 
fStc  'grouojl  ;  and,  1  hope   1    may   be   indulged' in  aflcing^Mrl' 
Brown  one'or' two  (jueftions  bore.     Some  queftions,  lir,  were 
f^it  W  Mr.  Brown,  rtfative  io  what  paffcdat  the  time  hp  rcceiv- 
c4  the  Jufcpb&ua  to  attend  the  committee  of  grievances.    1  wffll^ 
him  to';  rta;te,  whether  or  hot,'  when  Mr.    Paffrnore'  called  'hiltf 
forward  as^  a'  witn'efs,'  h6  expreff^d  furprize,  add  Hated'  his  ttS*' 
ibnsfbi^objeaing?'        :  >-  ^-;      :  -  ■^■■. , 

^•>^>  all*  '.  ,^<,^.'t««  .^  4  »,    K  «  t 

:  .£f  Mrw.Paffmore  .knpws  nfery  well  that  I  am.  ia^  young  ni^v^y 
aiid<|»tt  entering  intq  bufibefs*  At  the  time  I  was  iufomoneci, 
to'attend  thcicomulittee  of  (grievances,  the^Cominon  Pleas  wer«f 
tbi^nfittifi'gi'atfid'it  w.as.vet'y  :  inconvenient  for  mc  to  leave  th«/ 
city!*  ,  ••'»,/  J 5  , 

.  J3.'  I'a^tl^e' witnef«,  whether  there  was  not  fomebther  reafon 
that  he  afligned  for  his  wiftiing  to  be  excufed  ;  if  he  did  not 
iuforni  Mr;  Paffmore  that  be  wa^  a  very  young  practitioner,  Sc 
that  his  teflimony/  perb'aps,  might  difpleafe  the  Judges,  and 
th^y  XfoUW  feV  their;  facelagaixili  him  ^ 

B,  Never  fuch  words  in  the  world,  that  I  recollect*  .     ' 


»     \ 


.thou'igh  Lcawttot  recoiled  the  wbrds^  tTiey^amoufitieJ^b  cMn^ 
Lhit  BttcDi^on  to  the  fubjefl  before  th^  Cdnrt*^  by  iinipl^'Mikiii^ 
i*<«hotr  he  aiYfw^r^- tikis' siirgo'tbsQt^  <|r  b6w«iv(ould  lie^obvia«e 
-tbat'pBrtdf  the'evMeYi€e/'?"Mt;'Le«fua  this  wny  vtciiAeri. 

r^ipted^  iciiftWoestMiice  or  fwuiey  b^  ^'^'*^^'^'^'^'^^^^^ 
j€ence.  '  IrabeiMjfv  howe  very  tint  he  ^hM  'inv  mapa^^vev^ 
^cotDfiKMllftlft'Uitf  b&r^'^^raay  it  p^etfret>yo&r  'hofvoirBi'ii*  fUniDdt 
:jaAxto«s.to  ^yiKefo  tliiW'iVibjedi. ;  'If  ySur  iiNndv  at^  tpadci/tip-idtt 
at,:alnd  Ic1liiD6tPho^<ti  femovoyoior  objtoAlQm«,^l  am^flottd^ 
jpbfed  tor  x^oiile^^yt^l]  f«4-tben)^  y>Mt^ 'tki'm^ikt6>'^rakt^i9f(\iiiey^ 
-CBufe  why^an'ti^cHt^dbt  (hdoH/^et  iffor<(>imii>ii«ddafa^ 
•Md»  rtMnlqqQfti^liil'pHn  Ifnh^'pi-dfdctfdoiii'  (ff^tiit(iiffl»i«lMii 
•proper to  :tt»itPie^  W«wfiftai  tfpoti-'jiudg^eftt;«6ohfidcfinii9  that 
.^e  bad  eftsbtfilledf^life^  tUae  'eitmiii^iSLwt^bliMKg^  tUii\\f^l\ 
'^WicA'^iw^iAl ' that: the' low  reqa'ri'td tdt^ooiVitote'tlafci^Xircffce 
txbargrd*  '  i^p  Lev^,  *0tf'ukie  .^rt-o^  the. -defend  abt,  idftfted 
/tbvt  ioterr^Hipatorieft'fhiwtdiye  HUdr  '  Ifln'Dalrks'  and  niyffeif 
'Ob>jc£l)€d.vvMr.-'£;dvy;  bowcvet^  p€ffi(kidUn  the  call'ftrthi  iw* 
43errogaJtoMlei  ^4lie:->pbr«^^thb-de&:iidaffftl;'*^i^  aftor  foihe^l-* 
tercation  between  the  counfeU  ^libiGoi]<^t««demd  theiincer);«u 
gatories   to  be  £led.     I  well   recolledl  ufing  this  expreilioni 
^  Tctokthkftf'Mr^  Lef^^fth'atithe^n^mifeivftgitbrqscirat.yBur 
XMva  mllance^'iand^'tioti  '«t  :oOr|•^^/:The'AllsecrbgBLtodoa'^1re(e 
ArtWnnip  at<!thieIbar?lyyr|giIf..DcifkHr:ifpd?rQidwnrto:]M  fbybinia 
A  copy  of  tlheni)vW»]i\j|led  nrhd:p(Wtrrrtbef)codinrel Tor>tbe'deu 
lieodafft  ^8  <fWni(h^  with'angybeB  htf^yi^^'Mt^rxSMef^imitra 
4»gatoPie^<r^^e^fitMtv  %bc^  fikbjdCB  I  vr«k  meiitiblidd  ogmiiiiijaficl 
Agaii)  to-ithel  G04iit,yifiid':M Jlailmtli^udiO^en^  wkroiaiis/filsd; 
Oo  thedTth  tfifTlWi»^f»errtfce3  qoMlonDu9a»  .broaghi  itoSdnt 
«he?Caiiri  !^:i  :S^I>eif£fiT; !  DalltW.  p»odiided>al  mmtif^of  caathofi' 
ttier^ni  -'Aipptortrbf  ^the  pro{eCtttMii;cttfcdte)|he  paartopf  t^^^  de^ 
icndahc  Mref)li.eiry't««B{yiJy  he^ld  iwrnfrfweriflt  Iwas-conaetidtf 
ed.onicba  part^of  ^le'^pi^oreciRioivftlaiti  thMaitfwos  td'tlic  in-* 
teilrogmt^tct^atH«ii^nc)kieSireU-atid)|^gra^atiid^thevoii^no«| .  ahd' 
;e0uld'notibitrtffatilifrW!iisvpiilrgiigfr«h8t  oorittn»p(!;  jQ/bce.they 
did,)B(i««dem^;  bfitfi«Afir»ddie!£l£bxiKurg«dJi>^IDn  itbe  «patit-of >tllt 
dc)6endanY,/|lft^:<Le^^urg9drtha«iife4kttadaBt.h%d(£ii^^ 
IttT  tmendtfd'fM^t  ihijflieoii^^dClcde^hTei toic^itee  ^tbie  Gmrt fwi«fa' 
esikteirtf^^^it  Jilt^iawfw«i4«ito'fthe  tKt^niol^aioiiosikiCte  oitpr*(fi^^ 
tbvt  tb•re:iiMl9ri:0t>»^ttrd..«lUlrfiid^,Jri>t4|qollnfM>rt^^^ 
rovrdgptcorfe^vf  aflidi4:W<thc{deieod«f^(h«dbii!qcigh(.to  flatethab 

rbr^^  waV  ii&  4*1114  pclQHiH^-'^^^^^^M;fM4<^>^^i^?:*'l^^0^  andrbe^ 
lio^.  r?He^o»c1uAf3^UiobfeTvtn^ithflbtl«  publleatioo  M^s:iv 
baitlyl  "amd.AhjuMfi^ahle'sft  W  Mrri.p^fl^niorevi  aad'thiai'beiiad) 
ft'clpno!wledg!tdH^tO''b6r  fo^-'t  Aifter  4.  flvort'  'anfwer  ohithe.p^rt; 
•£the  proi4»ciJrtit)iTV4qd -dot  before,  Vift. honor  Jludge  Ye^ltes,  ih 
the  iird  ioflante;  o'bferTed  .that  vt  woald:  be  proper  fdr.Mr*-. 
PaiTmons  to  ntafke'  fotvd  atonem^fit  to* the  toj«Jrfd  .  todividiiali 
ind  that  it  might  havfe  fomie  tnfkieTifi^  on^tjte  }»dgiTKfht  of'the 
Court.  On  thif.  fuggeftion  the  cafe  reQed  till    the  next  day: 
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Mr.  PafTmo^e  wa«  called  up  on  the  98tli,  tod  the  ^lieftiotf 
was  then  afked,  I  think  by  the  Chief  Joftice,  ^whether  aof 
atonement  had  been  made,  or  any  thing  done  ?"  The  anfwef 
was  in  the  negative.  I  have  no  accurate  recolUd\ioii  of  what 
palTed  afterwards,  as  t  went  out  ^f  the  bar  into  the  lobby  ; 
and  I  rather  fuppofe  that  at  the  time  fentence  was  pafiedy.t 
remained  there.  After  the  fentence  I  can  recolleA  fome  ob« 
fervation  being  made  by  Paffmore  ;  but  as  t  did  not  hear  it 
d4ftin£\ly)  I  cannot  be  certain  what  he  faid,  and  it  will  not  b6 
proper  to  Aate  what  I  have  been  told  by  others^  Bat  at  that 
time,  hia  honor  Judge  Yeate«  obferved,  that  the  Court  bad 
paCTed  fentence*  and  could  hoar  no  more  on  the  fubje^,  I  think 
his  honor  Judge  Smith  obferved,  that  the  cot)du£t  of' Mr. 
PaCTmore  was  adding  infult  to  injury  ;  but  to  what  he  partica« 
larly  alluded,  I  cannot  now  recoiled. 

Mr.  Dallas.  I  afk  the  witnefs,  whether  during  the  whole 
of  the  difcuflion,  he  obfcrvcd  either  in  the  langv^g^  oi"  deport- 
ment of  the  Court>  any  thing  rude,  overbearing,  or  opprcffive  ? 

M*K.  Nothing,  fir,  that  I  think  would  juftify  the  expref- 
fion. 

JD.  I  wifh  Mr.  M'Kean  to  date  whether  at  the  time  Mr« 
Levy  fat  down  be  was  in  a  (late  of  irritation^  or  exprefied  in« 
dignation  at  his  treatment  ? 

Jfcf'JT.  I  was  fo  far  diftant  from  Mr.  Levy  at  that  timCf 
tha(  if  he  had  ufed  any  fuch  expreffions,  I  (hould  not  very  proba« 
bly  have  heard  them.  I  fuppofed  him  to  be  a  little  mortified} 
as  counfel  commonly  are,  when  they  fail  in  their  argument. 

D.  Did  he  i^t  obferve  an.  uncommon  degree  of  heat  between 
the  counfel  for  the  profecution  and  Mr.  Levy  which  will  ac« 
count  for  his  indignation  ? 

M'K,  Mr.    Levy  fat    on    the    weft  fide  of  the   table,  Mr« 
Dallas  on  the  ead,  and  I  think  I  fat  in  the  front  ;  I  cannot    * 
recollect  particularly,  but  I  think  some   little  difference  occttr« 
cd  between  them,  but  I  do  not  recollect  what  it  wat« 

i).  I  aiktbe  witnefs  whether  he  recolleds  on  the  argument 
for  fetting  afide  the  report,  it  appeared  that  the  caufe  wai 
regularly  marked  on  the  li(l>  and  brought  regularly  forward  for 
argument?  . 

M^K.  I  believe  it  was,  fir  ;  I  think  it  was  marked  at  the 
fettlement  of  the  docket.  Exceptions  to  reports  of  referees 
are  ufualty  ordered  to  be  beard  on  Friday.  On  the  Friday  of 
the  term,  this  caufe  was  begun  to  be  argued,  but  not  early,  as 
I  believe  an  order  caufe  occupied  the  firft  part  of  the  day*  The 
argument,  I  think,  occupied  the  remainder  of  that  day,  and  I 
think  until  4  o'clock  on  the  laft  day  of  the  tertVy  when  a  fliort  ad« 

Y 


it  -ii*  7 

'■  I).  Whether  ^ejer  to  Mi  kAtfwki^,  biscolte ague -ever  madft 
afiy1iptHi^lfwfi't6't**\e^'C«>ttrt,  ftjr  the  ^urpdltof  bHirgiiig  thii 
xife'tb  W  krgftoQtiU,  dtttdf  iM'ii(tlk&t  aild  reguJarf  couifc  or  or* 

Jirif*  T^^^}?^WA9.P^^  rccfllU^.  our  ever  ipply»pg  to..thf 
IClpurti  or  m4V"igaiaotiqa  for  tlb^t  T^rpofe.  .  ..      .   . 

.  £>»  l.wifh  Me.  M^£etil  tor  ftmte,  w&dtber  rborcwfis  t^ot  t 
'cMifnltiUoitibeiiivfien.iuiiittlas  ^eoiieague^  andtbeit*  dient,  v^ 
%mg  ihfr  ^lidi  t^TfOf .  tbe  tna^oara  to-  an  ««»! y  and  ^d«1  HTiIq  ?    : 

'  Af^K,  Wfe  ipcrt^lhly  "Ver*  e^trcnVcIy*  anxious  bti  pur  f^aFi 
r6'^iV«  'thft"Vbfi\ifefr'1]frdu^'ht  to  a  decifion. "  Wc  wifh'cd 
that  the  defendants  mi^t  not'ippearcenfur'able  on'thie  fcofe 
of  dvlayij  a^/'bad>  Im^r  imfiQ-usted.  ....''.'' 

',  D*  t  aik  the  witncfs  whether  that  adibn  is  hot  now  pei\d}nfi^ 
for   triartyjifry  ?■       '     '  .  .'i    ..    .^ 

'  3^-Jt. '  t  bdie Vk  1 1  to  W  for; ' 


«  a  .         I  • 


^        *  ,      f  •    I  .  »    -         •  • 


tmb^S  'BXA  MtVMD.     ^ ' 


MrVISodmeyV  Mr.  Speaker,  I  think  tnc  Att^ofo'^jr  fircnc^ 
ral  Hated  that  when  he  applied  for  having  the  execution  fet 
afi^d^  lift  was^  fearrfol  tho  clerk  lili^ould'mtdfthfe  tt  forti  ijiotion'for 
a  I'u^  t«  (hdw  caufej  and  that  no  siotion'  was  madv'to  fiilfpencl 
the  ttiidgmeTit.  - 

I  wifh  to  aflc  him  whether  upon  ciceptions  being  filed'  to 
«n  aivardV'tb^  J^gttiefits  aire  to  bttf^k^nded'tA*  Idi  ca^es  nq- 
tH  ttie  tiertuof  the  *exc«'^t)otM  ftri5  •  decided  ?•  ''     ' 

M'K.  If  I  underhand  the  queftion,  fir,  I'anlwer,  that  it  is 
not  unuTl^al'i^  Jnfevef  thfc  kind,  t6  apply  for  aWfe  to  fccw 
Cfturowtiy  Clii5  f^««iltibn  Oibdldiiot  be  let  aOde,  di»d  I'w^rs'ap^ 
pr«»liehr»re  thit  I  m^jvKt  be  iMiGterttdod  as  mbvin-g  f<]rr  a'rtiitt  tb* 
(hew  cauf^,"'   -    ■-      '  '    ;        "        •>  :  f  . '♦  .    ..•- 

Mi!4 'BroDifr£T*  D»  I  oDder-ftand  tiioatCorocjr-^f^neiiaLa satiat- 
ing thdt  the«ie.  fhoU'ld  be^a.riile  to  fifcw.cauie  grdat^dv  of'tbai 
tbe  }udgn0n^  reiR9ia&i*arfieiidcdiupkfsjd>e  d>e£efidAatvgete'f>id 
of  tbe  exceptions  and  whatber  without  any  a£t  of  ^t4)G  Coari 

.  ^M^&  A;fter.««c€ptton8  filed. there 'oan  be  rio  jodgnreitt:  t^ll 
ilkie ^eaka^iosfc  are  difpofed  df  by  tbe .C«ilrt»^  If  iibo  ekCe^iofl* 
t(«  tbecttpont  ef  referees  a#e  filedy  witbia  eke  .tinie  athywed, 
there  wv  be' no  judgment  unlafs  tbe  exce^pttonsiiare 'ov«rrv)edi^ 
Tbe/exceptioni .filed  ure  A  bar  t#.  judgment  tintil  Hifjvofad:  of 
by  theXeint.      .    -     .    »  .   .♦  /;•?•'' 


'0  I 


^Mr^iDALi^*  i  wUl  m»ke'  d^mtknt  thaJt-iHIIp^abcblf  ^ 
cigplkmi^is- matter*.  rBy^Jsa  a£^»friaffenibly  arofefesccfitkiiec'- 
ptMe.  roit  oonfeat  "oi  bolfa.'fmttfut  kbA  the  Pt^vr^  ^S' twiotakkft 

ThtYo  afie  tsvfrb'courfcs  okiferivdl  oii  thc^occ^lioq^ionA  is..tb  «3BfWw 
dke.'kud'di^tchy  wheiJ^^thtr;r#f0r6ei  mn^r^rcpoiit  intduoAc^  oSi 
t^lptkf^Attm^vtrfj  ^kttt  t)|e'Ciiurv:is  oat  in  feffioRy  •«m1:  th«r. 
confe^tibp.ptivtieslworkft  spprdbashiq*  If  no  ^gtoeptWot.  arv 
fxkcdrHvitbinfokir'cbysaft^r  report  modfc  Into  theioffic^.itid.no* 
tidit'^'vetiitaxhfeHvppofitip  i^cyv  thru  ]iMigt«f0iit7bac^es  vJkio* 
Idee..  ;i(it(ie  Idthcr  eai«'cbeipa»t4^r'lio:  not'dtfpieiif^i'Wftli  'tte 
approbaftidfi  G^''.the"<Court,^'Thr  report  Mvead  OM^Airft  :ihiy.-ar' 
aftyr  dtiiof 'ti«)r>bif  tft«  Ctfatit^'tc  if  -Ao^esieeptKinftafO'fi^d  ^Itkriit 
50ur'da/y$  tft«r trading;  tim  a}i|>rdb««ioi>  of  the  <iauit'fs  inplieA 
aRl^'jad^m^ift-OMiArcneti?'  =-!?•...,     a  ^        ;  .  : ,.  .t 

*.<M*ki>  'Vhe  txeiptibifi'ikfif  tto'cffcrtSI'tfft  the'-tepprii^vvitililici 
Gtftfrr 'di(|i(ifiBa  of  th^m*  W&eo  th^'  reporiat'Oire'  VougsbH'  in^c 
jodifiiiiiits  iir«' entered  i^fi^^'<«rhi«h'*  1»tfcoiii<^«blakiite  iiiiUhnekti 
cQptilMvi  atd  fikd  withki  th«i  toir  da^i  >    .   <  >  ^  '•    -    ^ 


.^       .  tng-i^conridering'  tiTyfelf  a'sW^rrg 

fctii^  tfltz%rt  incideritafly  tfcrc'  cai^fe  ot  this  prbfeeutfionj^wWclif 
lftrs"iWvb!vM'iri'rt  fd  triftxih 'lifoijblig  'a^'d'<itf{^i1d«';'!^cfe^^^^^ 

ji^^^MFT^^'^j  '^,s»ivfi.i^^u*u*.a  it9Ai.ujA  '^u^t-Lli.   «n:ij^Ji 'ri.u&;> 


>  >..a-^a.i;u.j,eiJa:.'>^iui:-i£.a«:J<t>fcn^usi:.ui.  :'<.'t/.vui>.a:ijaitt/i  <Aiii> 
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j^yme&t  of  the  lofs^  antl  faid  that  be  was  entitled  to  it^  the 
vfffel  hftTtog  incurred  expences«  amounting  to  more-  than  half 
*of  her  valae<— .which  would  have,  entitled  him  to  abandon,  ac* 
cording  to  the  principlei  of  underwriting »  provided  regular  ac« 
cooQtt  had  been  produced^  which  was  not  the  cafcyas  he  exfai* 
hftted  no  other  documents  than  a  -proteft  and  furveysi  in  which 
an  eftimate  was  made  by  the  furveyors,  of  the  amottnt  ^that 
would  be  necelTary  to  coropleat  the  repairs.  I  concei vrd,  there* 
£ore,  that  no  claim  of  this  kind  exifted,  from  there  being.no 
evidence  of  any  accident  on  the  paiTage  which  could  jniUfy 
fuch  an  expenditurei  of  the:  fum  mentioned  in  the  furvey.  I 
therefore  reOded  the  claim  ;  but^  in  confequence  oC^the  re- 
peated applicationsv  and  urgent  jdeniands  of  Psffmorey  all  the 
underwriters  agreed  to  fubmit  the  msrtter  to  referees  ;  but  as 
fome  of  them  were  not  in  the  habit  of  .attending  to  fettlemeota 
of  this  kind)  and  fuppofed  me  better  acquainted  with  infurance 
httfihefs,  they  all  requ^fted  that  I  would  take  the  whole  ma* 
nagement  upon  myfelL  When  ThOmaa  Paiffmore  firft  came  to 
siHcme  if  I  would  agree  to.  the  refe^nce,  I*  think ^1  toU  htm 
that  it  was  to  no  purpofe  to.  go  into  it,  as  I  thonght  th«t  no. 
claim  exifted ;  that  the  veCTel  could  not  have  been  fea-worthy 
when  (he  failed  as  flie  had  met  .with  no  important  accident  to 
juftify  fuch  an  amount  in  expenditure  for  repairs,  ^od  that  no 
tcQimony  of  the  amount  of  repairs  had  been  produced,  nor  any 
evidence  except  the  rough  e (I i mate  roadetn  the  furvey.  How* 
ever,  notwithftanding  all  thefe  objedtions,  I  agreed  to  the  re* 
ference.  Having  ufually  bufipefs  that  called  me  to  the  cbf** 
fee-houfe,  we  iixet  there  one  day,  and  Mr*  Pearce  happening  to 
be  pre  Cent,  I  requefted  htm  to  ferye  as  an  arbitrator,  which  he 
confentcd  to*  1  then  requeued  Pafiipaoro  to  nominate  Iias  re* 
fere^»  and  he  nominated  Mr.  I^ugh.  Henry.  I  told  Mr.  iP^iT* 
jpore  that  I  couGdered  Mr.  Henry,  from  his  vocatiofi  in  lifct, 
and  from  his  not  being  converfant  with  the  principles  ^of  un* 
der writing,  af  an  imiproper.  perfon  to  lit  as  a  reftree  on  fuch  a 
^uedion*  I  ilated  to  him,  that  in  my  opinion,  Mr.  Henry  ne* 
yer  had  an  opportunity  of  becoming  acquainted  with  tl>e  na«^ 
ture  of  infurance,  and  that  it.,  required  a  con&derable  fknow-. 
ledge  of  the  bulinefs  to  enable  a  man  to  decide  accurately. 
Pa^nore  continued. defirous  .of.h»ving  Mr.  Henry  apppi|iij»d. 
1  believe  I  then  told  him,  Mr*  PaCTmore,  you  might  as.  well 
fay  that  Mr.  Henry  was  qualified  to  fill  the  office  oi  treafurer 
of  the  Unued  States,  as  to.  fav«that  he  is  fit  to  jidl.as  a  refer* 
re  in  thiS'^uQnffs*  .He  repUc^i  that  bethought  Mr*  Henry. e*. 
qual  to  difcharging  the  duties  of  any  office  whatever  t})at  he 
snight  be.  cntruftea  with.  He  at  length,  however,  yielded  to 
Jtiy  o^jei^ioyjSf  and  agreed  to  appoint  another*  I  then  requeu- 
ed |iim  to  nominate  any  .man  of  charadter,  who  was  acquainted 
yrith'  the  .njiture  of  underwriting*  He  then  nominated/^r« 
teeter  ^uljok    f  tPl4  him  that  I  hs4  no  objections  to  Mr.  Kohn ; 
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thtt  tliotigh  his  talents  might  not  bcfaperior  to  tboTe  of  Mn' 
Henry,  I  knew  him  to  have  been  a  (bipping  merchant,  and  that 
he  was  acquainted  with  underwriting  and  mercantile  concernt- 
generaily*     The  day  afcer,  Mr.  PaffmoreinfiE>rmed"nke,  that  be 
had  waited  upon  Mr.  Kuhn,  and  that  he  had  declined  feriringyr 
aRd4ie  iniifted  on  Mr.  Henry's  being  the  referee*-    I  told.hini' 
thit  I  thought  he  might  get  fome  other  perfot>  who  was  ac» 
painted,  with  the  bu&nefs»  and  who  wonld  agree  to  ferve  ;  but 
a«  he  ftill  iniifled  on  Mr.  Henry,  and  as  I   reAed^cd  thathe^ 
had  an  equal  right  of  nomination  with  myfelf,:!  agreed  to  hit 
nomination.     Upon  this  we  parted.    There  wa&  no  notice  of 
the  meeting  neceffary;  the 'day  we  met    we  went- into  a  room 
in  the  coffee-^hoofej  and  (at^own   to  the  bufineCiy  when  Mr* 
PaiTmere  laid  before .  the  refirrees  the  two  furveys,  a  proteft  of 
the  captain,  with  feveral  other  papers  ;  but  no  account  of  the 
repairs  was  at  that- time,  nor  at  any  time  afterwards   produced 
to  the  referees.  He  proceeded  to  (late  his  claim,  and.orged  that 
as  the  repairs  had/xceeded  more  than  a  moiety  of  the  value  of  the 
veifeU  he  was  entitled  to  and  confequently  ought  to  abandon  Ikv 
to  the  underwriters^  After  he  had  itated  his  cafe  I  proceeded  to 
make  my  objeflions.     I  remember  that  Mr*  Henry  at  that  tiaHe 
^ave  as  opiiiion  decidedly  adverfe  to  our  claim.     I  addreffed 
him  in  words  to  the  following  effe£l:-— <^  SuppoGng^  a  vefTel  in* 
fured,  leaves  the  port  of  Philadelphia,  bound  to  Europe,  meets 
with  a  fquall  in  the  courfe  of  her  voyage  and  carries  away  a 
yard  or  topma(l,..puts  into  a  neighboring  port,  fuppofe  New- 
York,  and  ut>on  examination  it  is  found  that  (he  requires  n, 
ntw  boti|om«  or  flieathing,  are  the   underwriters  obliged  to 
make  good  all  tht  repairs?'^    His  reply  was    f^  certaiiily  Qr^^ 
all  Impairs  of  whatever   nature."     I  then  obfcrvcd  that;  it  waa 
*^  contrary  to  all  precedents  and  (principles  of  ioforance  ;"— « 
and  that  the  bufincfs  appeared  tD  be  decided  as  iiar  as  it  de- 
pended pn  his  opinion*    I  came  jaway^;  .  The  rtfe^ees  being  left 
to  tbemfielves,  1  underdood  did  not  come  to  a  decifion.     After 
fome  time  had  elapfed,  and  without  knowing  what  had  beea 
doile  by  the  referees,  I  went  to  the  coiree-hp.iir«;  for  the  por- 
pof0  of  feeing  Mr*  Pear<«e,:  9;nd  on  enquiring. for  hi n),  was  told 
l>y. the  bar-keeper  th»t  Mr*  Pearce  wax  irt  eompltny  with  fome 
gen«lQm<ca  in  a  room  up  ft  airs,  of  which  he  gavc.^e  the  num<^ 
Iki**  >  J  w^At  up^  iiairs  but  upon  opening  thcrdoor,  I  IJiw  Mr,. 
PoaiMW^  witfaf  others  fitting  around  a  tabic,  and  cor^fldering  that 
-it  vr%%  Haproper  for  -me.  to  go  ini  I  was  about  to  retire  whe^i 
JIdr*  H^firy  called  to  «»e  to'walk  in,  faying  it  is  on  your  bufi- 
«efs  Mir*  Bayard  that  we  arc  now  engaged."     Upon  this  invi.. 
ta.tioj^.I  went  into  the  room,  and  took  my  feat -at  the  table^ 
amdies^preffed  .my  furpri«e  at  this  ^xparte  projcceding-^tjiat.^hp 
feJfoTfcs^  SwHild  meet  without  my  knowledge^  at94  th?t  PaCJ^- 
AiloreJbouldrbe  <[xhibiting  papers  to  them  in  my  •J^bie^i^e/ a)f- 
>hc^o^h;be  h^d  n4>t..ye^.fUrBilKed  the  accoQi>t»  Qi^t^t  repairs 
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m^y  ftsdcboclufUd  with/requefting  them'toi^dA^^ 
pose  tbe  bufinoifl  until  BzSmore-pKbdvaaid^j  oriitrtiilcduIdfHW 
9»re  tlie  tacooamt.ftoin.  Sbelburnei'  I  toMl,  them <  tluft'i  hof eiil 
tlii^y/iii^OMldrciDt'OOiiieitoa  detitGonT^ntii  ibofcfA^drs  w^iitfiprc^*; 
9^rtMl«  <  la  t4ibcourfd  oli  a  day  ot  twoaCcer,  as'  I  wa^  |^#tfighnri 
lih«.'lcfaffbelhoulo^  Vtiwam  ^et  et»  the  ^p&  &f  A^n  fierfct,  fiwitot; 
obferved  to'^irv^imf  tibci  lieeiiion^hpd  ^one  agaiinA<>i4tt*j  ill* 
9iDiQ!|]^  &YC  toio ocs^^altfery  .Paffjaoro  -fDet  ioiff y and  midtf- tbe'fame^ 
nbfcrYfitiaB*  Aa.  I  leased  vcd. the  •mard  tor.be  afijtifli,  Ldetier-^ 
aitlied  to^qfifiiUicdirnfel'^efaarel  woAtki  paywiti  I  aijacording-  • 
I^.  vaitcd  en  Mm  ia^tfolLitnd  ^attd  tttlhtm  my  obgc^fonatx^* 
the- arwardyiand 'twas ntold;bf  him'itec  Ih^'^titciu^ht  ttietev.-veitikr 
infiic\cBt  gr^Kindii^  fHf^iexce]HDiDiix  *td  .tha  ai^ard^  bdrliei  robi*^ 
&rved  that titvMewki'be proper  tO'  ivflSfe  uifti^Iirad  rddbiv^d  imkftc'i 

ifo^evsry  in  a:  iavt  diiy;  aftrv,  -  to*siiby)^reat^fi]#fMrife,Ma*ft|'^i^'^ 
4filc£ri^ttid.JTre  wrkbm  execuiacnn;;  it  i»ag»a  Vhitig>  tatsdtf  < 
«0tKpe^adj  axidrl  rti^aefted  fhbn  'tsi  tMra««apotii  i  bad  afltedithff 
•dTke  «!:. oauiyrerl.v  ^  'Ifn  raonle^uefioe . df  ^ iwhsdii}  I  again,  -^ waiffed 
oar i  Mr»  laf^evfoifi  ^aiid  M oroouiii icxtdd.  a.  bd  b Wcumftafiweii  d>  iblhi / 
Qpdn  ^hseh  f)([  wipota  a  bote  to  tHe>ih«tiFTe<|ueftin^b>m  to'dc^ 
fiftt  rannl  tiiloTnat]^  biftt  tbat.  he  vriovfai  b^  anfff«it(bk'£oir  hit  :^tr 
differing  ii  ther  Wfintto  .  SoAie  ti«ie»  yia^tdhbefore  £  m€e3V«(k 
amoitice  of;  tbia^av(ard;!b^iAg  filed  and-jddgtii«m<et)cered'agafaitf 
ttie;  and  cm  t\y^' dxyLm&ef  I. rdctii^d'khe  atrtke,  i«f«rdrr«  lii'mfi 
•bjadfoas'anillbid:thcsTi£rled  in  «h«:p»oohofjotary^s  offico;  -tAit 
t^he  nhidi  rer^m-aiter^thie  bbje^ioiH  hadbcQ^UtJed^  a  mc^titanWa^ 
Itiside  bf  niy:«iilunfd7tftlMTe  the  eRftbtffion^iet  afid«--  '^n  a^dal^ 
§#tw«i  afV^r'l'^^^sriiWt'by  afHerrd,  .<sy> acipalSntanoe,  *«^  vbli 
mt''4\itk  t  4iad'be«a'^{)Q(md  a%  the  *c<>fbe-h0ulbl'  II  e^^tiirdd^lnf 
firtyod  ^  *ffe  NrM^'Wo,  (byi  PifTifioM^' ^w  atciMiinr  ^f  >«y(^^t]oc*4iai^^  ■ 
tn^'^aMttK'ttta^itt^^^myridffi^Jbnrtt:  veifel*  tHat  riW^oiid^f-  > 
<«(»rtt«eflb  '4  e«iAdi'foai%el^if  flfiiikli^cviiras^fdridtts;,  bern^'^i^dnfelu  . 
Tjcn  ^laifi  i^itdt'ji^W«>f^  Ao  jci^Mt^ftrfi^t  fuch-a  prb{^dore9'%iidi^«(| 
1ft^kevef('<<k^f'«#fcd>^Kmtfg#y-^ii^i»di'to^iAiif''|  in^the  «0ili4il  «lf 
«  fe^v/  j^a^%a^titfd^pald:^h»4yj'6n4nfuranbfft^Vo4li#  atfidtii>9f«T 
^ftf  oi<'fi>:tf^tl»Mfilni^lloHat4^  atidrk^wais  it)[M?t-«trfbitiAil«riio^tf{^ 

ff  >tKe''aGtnlt0dq«9fi»  ^Ufly  to  ^be««)'fec't^'^blbd'^f^r^«k<M^^ 
TtitfTd  f -^d^e^Vei^tirUidaiild  lDd4fO«f^.'P^m9f« '  ib  "^(vftH^imm 
{{art.  ^  t  ^cfW^^*Re:'ifdffwh«iii*f«i,  -awd^^ioftil  tfrMi4Mft&V)f  ^WMt 
%¥fc1l«hS  bA!'1t««f«rf  i^hi-  i<»ld  by^  K^iIlM -OicW^f  a(l#^4ftii^ 
%ein  |Mt'ta)3%y'P»ifmftti^,  tfuci^bax  he'hadfttfk^n  it.db^  <#lbdii 
'^islVe  'had  dlAr^Ve^d  hif*\iuipiri'4  '''I^t^^«eft€d^a{'fi^Ht*0f  Uie^lC. 
f  ^fv  llfc  MVfined'il^'  ^t-  he^d»tiol>«o)i^t^4Yi41as'4Ks  iiftff 
^  ^#  tt/'iind^ibatt  he^  ittteitd<id'fO<ddliti^7itr.'  'iJ't^  iliil^fhft^ 
1-had  aTi|ht'*»?Wd  Ittfift^d  oprf»V^ai;fight«'i)MrJ  .Afll|i<^Aft% 
^tbir  Hefi«#tiim.i9«l^!(U  ffai^,  b<$jd«K<^r^d'iit)  4ke'^p^'^ttf>l»i« 

fOTb«A  ^P#tfs4b:d§i^b%  ^^^th)9F^^:&U^l^i{|^'^*^t«lliri^^fielc 
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fonal  vcngcan«  6f  :>ppiyin|:  to  t^e  UWs'o^f  n^xountry  for  re- 
drefs..   However,  upon  reflection,  I  went  to  Mr,  Iu<[rffoU^ »nd 
told  him  the  CQndu(Sl  of  the  man.     He  ajvifcd,  mc  tP  fc,(;k.,-r«y 
rfrcfs'bjr^  courfe  oMaw,but  ag  Paffmorc^  baifuggcftc^  ,to  hif^ 
tVai  hc'conridered  l^im  is  hi?. attorney,  jn  cpnfcc^ucncft  of  h^y^ 
ing  aftced  his  opinion  durinff  the  courfe  of  the  bufmcfe,  ,(whioH 
I  conceived  bad  been  only  done  to  deprive  ine  of  ibc  bcnefi^.of   , 
his  talents  and  aflillancc)  Mrl  IngeifoH,  from  mptives  ^f  dcli^7 
c'acy,  declined  to  aft  for  me,  and  referred  me.  tp  Weffrs*  Dallas 
a*nd*M*1Cean.     As  to   my  agreement  to   thf  choice  of  ap  vim^ 
^ire,  I  do  declare  fclemnly,  that  I  do  not  recollea  any  propo- 
fiiion  idt  choofiag  a  third  pft-fon.     As  to  noik*  frbifi  tb^  pro- 
th/wrotawy'^xjfiice  of-tbe  srwand  botnjjffiUd,  I  bciS«vc  I  Have  kU 
ready  ftatjci  tliat  i  rffcrived  i»«n>«  ;  but    I  again  deeU»t,  ifi  thi? 
noi^  foJamn  mannrr,  tbatl  never  received  a«y  notice  ef  ity  Utt^ 
til. :t He  notice  ffom  Mr.  Mofe»  Levy  wae  d*lWUr«i»  m  me;  'oilf 
whicbi  lited  the  coicfeptions,  the  day  following*  •  * 

'  !>.'  I  wiflVtoaik  the  wUncfs,  whether  he  w?s.in:  Cpurt.^tj}^ 
time,  when  a  motion  was  made  for  a  rule  to  (hew  cauTe  why  an 
.aittachment  flwuld  not  iffue  agairift  Paffmore/or  ^tttcthw  hS  ^as 
inGoikrt  atatty  bf  .the  fubfr^eat  proceeding*  again  ft  PaffArorc^f 

j^'.  I  was  notpfeient  at  any  of  thofe  times  when  Paffoiorq^waf^ 
brought;  before  the  Court;  to  aafwer  for  the  contempt*.*  1  dii^ 
Tt<it  i^tt^nd  froni  motives  of  delicacy,  and  con(Td«r,in^  it  as  aiv 
tffAr  between  him  at^d  the  Court-  But  had  qot  the  Court, 
adedas'they  did,  T  (fcoutd  have  fought  for  f<itisfAftiDa  la  XUJ. 
»d^ion  fnr  a  Ifbef.  ,  

^  ]^&4  ;DALJUA»f{:It(  has  b/sep.  ftaied,  Mr*  Spealser,.    biy  tiie 
elder  and  younger  Mr.  Levy,   that  after   ibe  rcpoffwaiafet  a-1 
fide,  notice  was  given  to  PatTmore,  that  a  rule^^oul^  b«  anpli- 
cd;^r,'£oi»  wWrtg^  ttrftliiioiiy  in  Nova  Scotia/    THe  etjer,,'  Njir^, 
Levy,  has  dated  exprefsly,  that  he  cominuhicated  this  ap'plica-' 
tkin  foe  a  nule  to  tak^teftfnlany  tt>.Tfc«ijp«9:  Faffoiorei  linik  *Has 
faid,  that  he  told  him,  tb^t  a^jccfrdin^  tp'hie  faeil.JAidgAiertt,«bM:'j 
no  teAiraony  froip  She|burne  would  be. of  apy  ^ady^nMe^and 
ife*  was' on  this  gi'enrid  that  Paffmore  une<^uivoc'a)iy  refuted  ipin-i 
ingin'tbc  rule.      Tlie  'honorable  Court   will,  rfv:QiUft,^.j;ha.t' 
Piiffrtiorc-ba's* faid,  that  tVc  onjy  reifph  for  ^eclini.p^j  tp  joln*!^.^ 
tkchile  for  talcing  tt-ftirrtpny,  was,  that  he  had  transferred  hia 
iqte/efl  In  tlie«ail4dnr  to  Mr.  TravwJ    That  tefti?if»rt)ify^h\iJ  been^ 
tgk«n  ?4td  rtceliveid.a  few  days.  »go.  I  hold  ^ift  in  myhtawl,  tend  (* 
a^n;  (hoc^d.tatlrl^tM  bon/or^iblc  CoqKv  that  wiren  did  vcfTeK 
i9^Sf^r^\\f6'ifomiiiciMi  toiiltrnr  herbottlKn  proved^  t43(be^ho^]iin^  '- 
better  than  a  rotten  plank,  not  fit  to  fend  rats  to  i*ea  en,  and'^^t  ^ 
timbers  .forced .  ou^  pf  tbeif  dovetails.  ^  Sjp,  &hi§  -i?  'Co;pdu(rvc 
evidence  as 'to  PatTmbre^iB  not  joining  in  the    pK9B^?Pfy?^.l^*lli^*s* 
teftim'^ny  from  Shelburne.     I  will  put  it  into  the  hands  .of  tjie 
honorable  counfel  for  the  managers  j  let  him   cxanffxiie  it,  Siini 
(l^te  the  refult  himfelf* 
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Mil.  Dailas.  Mr.  Speaker,  every  man  can  recoItcA  that 
there  is  a  inode  of  putting  a  quedion,  the  meaning  or  purport 
of  which  cannot  be  miOaken.  In  the  queftion  aiked  Mr.  Pe- 
ter A.  Brown,  whether  be  was  not  afraid  of  incurring  the  dif- 
pleafure  of  the  judges,  by  giving  his  teftimony  before  the  Com- 
mittee of  Grievances,— in  that  queflion  there  is  more  mean- 
ing contained  than  what  it  would  at  the  firft  view  indicate. 
Sir,  the  mode  of  putting  this  queflion  (hews  that  it  does  arife 
from  my  worthy  friend,  the  manager,  but  from 

Mr*  BoiLEAU.  Mr.  Speaker,  I  truft  that  the  charaders  and 
and  feelings  of  our  witnelTes,  will  be  proteAed.  If  the  gen- 
tleman thinks  proper  to  make  remarks  upon  me,  he  has  full  li*- 
berty  to  indulge  himjelf,  but  not  upon  the  motives  of  our  wit* 
neifes.  If  he  has  to  animadvert  upon  chara^ers,  I  (land  up- 
on the  fame  ground  with  himielf  ;  but  he  has  no  right  to  im- 
pute improper  motives  to  perfons  who  do  not  enjoy  the  fame 
advantages  that  he  does. 

Mr.'  Dallas.  What  no  right  to  animadvert  on  the  motives 
of  the  witnelTes,  but  only  on  the  teftimony  ?  I  mud  and  will 
animadvert  on  their  motives,  and  animadvert  moft  freely.  But, 
fir,  why  this  interruption  ?  was  it  to  avert  an  inveftigation  of 
the  motives  of  a  man  who  has  charged  his  dwn  counfel  with 
being  guilty  of  corrupt  conducl  ?  Nor  do  I  mean  by  my  animad- 
verfions  upon  the  motives  of  this  enviable  and  amiablecharac- 
ter  to  infinuate  that  he  has  been  guilty  of  perjury.  That,  (ir, 
is  not  neceffary.  I  only  wi(h  perfed\ly  to  fhew  what  are  the 
difpofitions—  what  are  the  motives  that  influence  Thomai 
PalTmore  on  this  occafion. 

We  (hall  now  proceed  to  exaroilie  a  witnefs  cited  in  fu^- 
port  of  the   profecution. 

Mr.  Gborgs  Ludlah— (called  by  the  counfel  for  the  ref- 
pondents,  and  examined  a  fccond  tinle.) 

Mr.  Dallas.  Mr.  Ludlam,  you  will  pleafe  to  ftate  to  the 
C<iurt  whether  you  were  prefent  at  a  meeting  between  Mr. 
Brown  and  Mr.  PafTmore,  at  the  time  you  ferved  the  fubpoena 
o/i  Mr.  Brown«  and  to  relate  what  palTed  at  that  meeting  ? 

L.  I  recoUeft  nothing,  fir,  except  that  when  I  handed  Mr. 
Bf-own  the  paper  he  turned  round  and  faid  "  my  God,  Mr.  PaflT* 
more,  why  did  you  ferve  me  fo,  you  know  I  can  be  of  no 
fervice   to  you.*'     Next  morning  I  found  him  at  the  Stage 

office. 

« 

i>.  I  underftand  the  fubpoena  waS|  to  attend  the  Commit- 
tee of  Grievances. 

Z.  Yes,  fir. 


C     ITS     ] 

Z).  Did  he  intimate  any  appreheofions  of  difplcafure  frotf 
the  Court  in  confequence  of  bis  teftimony  ? 

L.  Not  that  I  know  of. 

D.  Did  you  leave  him  with  PaiTmore^  or  did  PafTmore  go 
away  with  you  ? 

L.  To  the  bed  of  my  recolledlon  Mr*  PaiTqiore  and  royfelf 
came  away. 

Mr.  Dallas.  Mr.  Speaker,-— at  this  flage  of  the  profecu- 
tion  I  had  intended  to  have  examined  a  very  material  and  in- 
terefting  witnefs  who  is  unfortunately  abfent,  I  mean  Mr* 
Fearce  the  third  referee.  That  gentleman  has  been  fummoned 
as  a  witnefs  on  behalf  of  the  judges,  but  has  not  attended  ; 
though  I  am  confident,  for  fuch  I  believe  to  be  the  honor  and 
integrity  of  that  gentleman,  that  fickncfs  or  fomc  unavoidable 
bi/Tinefs  could  alone  have  prevented  him  from  complying  with 
his  citation*  It  is  not  an  uncommon  thing  that  when  a  wit- 
nefs has  once  been  heard  on  a  fubje6t,  for  both  parties  to  con- 
fent  to  receive  his  written  examination  ;  Mr.  Pearcc  was  exa- 
mined before  the  judges  of  the  Supreme  Court,  when  Mr.  M. 
Levy  for  Mr.  PaiTmore  and  I  for  MefTrs.  Pettit  and  Bayard, 
took  the  tedimony  of  Mr.  Pearce.  If  therefore  the  coun* 
icl  for  the  pro fecu tion  does  not  objeA,  I  propofe  to  hiiH  to 
have  my  notes  and  thole  of  Mr.  Levy  on  the  fubjed  read,  and 
fubmitted  to  the  coniideration  of  this  honorable  court.  I  ani 
perfuaded  that  the  learned  counfel  wiflies  to  do  every  thing  pro* 
pefly,  therefore  to  accommodate  him  and  afford  him  an  oppor« 
tunity  of  examining  thofe  notes  I  fhall  go  out  of  the  order 
which  we  intended,  and  call  Mr.  Nicklin. 

Philip  IfiCKLiN—sfvorn» 

Mr.  Dallas.  I  wifh  Mr.  Nicklin  to  (late  whether  he  fub- 
fcribed  the  policy  ol  infurance  on  the  brig  Minerva  and  to  (late 
all  the  circumftances  of  that  tranfaftion  that  may  have  come  to 
his  knowledge  ? 

Mr.  NzGRLiK.  Tho  policy  of  infurance  in  qucQion  was  fub- 
fcribed  by  the  firm  of  my  honfe,— -I  believe  written  by  my 
partner.  I  believe,  I  myfelf  (hould  not  have  entered  into  the 
policy  at  all,  knowing:  the  veffel  better  than  my  partner,  Mr. 
Orlfiith,  did.  1  am  not  confident  that  the  fir(\  application  for 
payment  of  the  lofs  was  m^de  to  me  alfo.  The  Underwriters 
having  agreed  that  Mr.  Ba]^rd  (hould have  the  whole  manage- 
ment of  the  bufinefs,  1  gave  myfdf  no  farther  trouble  about 
it.  It  is  now  fo  long  ago  that  I  don't  know  whether  I  had 
any,  and  if  any,  what  convertation  on  the  fubje£l,  froni  the 
time  that  the  reference  was  entered  into,  until  PaiTmore  de- 
manded payment  of  me,  in  confequencc  of  the  award  being 
dgned  by  two  of  the  parties.  When  Mr*  PafTmore  demand- 
ed payment  of  me  \^,  virtue    of  the  award|  he  came  to  my 
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hoo&tn  thecoontry.  I  believe  I  was  at  dinner.  He  prefsnt- 
ed  the  papers  to  n>e«  Had  tbofe  papers  confifted  merely"  of 
the  papers  that  were  before  the  referees,  I  fhould  have  exami- 
ned them  before  I  paid  the  money  ;  but  amongfl  them  was  a 
general  order,  drawn  by  the  broker  in  this  buiinffs,  Mr* 
Shoemaker,  to  pay  the  money,  on  demand,  to  the  alTured.  On 
taking  a  curfory  view  of  thclc  papers  in  a  body,  and  taking 
a  particular  view  of  the  order  drawn  by  the  broker,  I  expreff- 
cd  my  furprifc  to  Mr.  PafTmtn-e,  that  fuch  bad  been  the  refult 
of  the  arbitration.  He  replied,  I  believe,  that  it  might  be  mat- 
ter of  aftonifliment  to  me,  but  it  vras  not  to  him.  I  then  told 
him,  tbat  his  opinion  did  not  alter  mine  at  all,  and  told 
him,  that  under  all  the  circumflances  of  the  cafe,  I  thought 
it  was  mofl  extraordinary*  Seeing  this  pofitive  order  of  the 
policy  broker,  and  in  whom  we  all  do,  and  ought  to  put 
confidence,  he  figned  a  receipt,  and  I  gave  him  an  order  to  get 
his  money. 

Mr.  Dallas.  I  afk  Mr.  Nicklin,  whether  when  a  conver* 
fation  took  place  between  the  Underwriters  and  Brokers,  as  to 
the  inducement  for  drawing  the  order,  the  underwriters  did 
not  cenfure  the  brokers,  foe  drawing  the  order  I 

JV.  I  believe  they  did,  fir.  I  think  I  was  the  mod  fe- 
Yere,  becaufe  I  had  confided  in  their  attention  to  the  buiinefs. 

D»  Did  Mr.  Bayard  ever  attem|>t  to  dilTuade  the  witneCs  from 
paying  the  lofs  ? 

H*  He  never  did. 

D.  I  wifh  the  witnefs  to  ftat^,  whether  during  the  negocia- 
tions  in  this  bufinefs  Mi*»  Bayard -did  not  firft  fugged  the  re* 
ference  to  an  amicable  adlton  ? 

N.  That  I  do  not  know*  Bat  Mr.  Bayard  being  the  mod 
aAiv«  man  in  bofinefs,  and  aoqotilticed  with  the  nature  of  in- 
furance,  we  all  confided  in  him» 

i>.  What  names  preceded  youf^  in  (Igning  tho  otdtr  drawn 
by  Mr.  Shoemaker? 

N.  1  believe,  Mr.  Lyle  and  Mr.  Crammond. 

D.  I  aik  the  witnefs  whether  the  policy  was  fubfcribed  by 
Mr.  Yard  for  any  other  than  himfelf^  and  if  fo,  for  how  many 
did  he  fubfcrvbe,  and  whether  Mr*  Yard  was  employed  by  the 
houfe  of  which  the  witnefs  is.  a  partner  ? 

JV.  I  don't  recoiled  any  thing  on  this  part  of  the  fubjc6t 
Mr.  Griffith  may  have  employed  Mr.  Yard  to  fjgn  for  him 
but  I  think  it  very  unlikely.  Mr.  Yard  'and  ourfelvcs  were 
perfectly  intimate  at  that  time,  and  fuch  might  have  been  the 
cafe  ;  but  I  don't  know  that  it  is,  and  it  appears  to  me  extra- 
ordinary that  fuch  9  thing  fliould  ever  have  been  thought  of«. 


(  ir*  ) 

i),,  I  wi/h  'Mr.  Nicklin  t(>ftatf  ^b^ther  it  jth^.timCiPaff- 
inore  prefented  the  award  to  bim,  ho.  ^id  not  reinafk  ^r« 
Pcarqc'^  nQt  tavingligiied  It?  .,/ 

JV*.  I  don't  know  that  I  did,  £r.  ;  J  know  that  tfi  tl^  bAfi- 
neffi  J  depended  very  much^^pan  Mr*  Pes^rce'^  opioipii* 

D.  I  aik  the  witnefs  whether  M.^the. tiine  PaiTnuMreoUled  on 
hjm  to  procure  hia  fignature  to-  the  order,  he  communicaud 
Mr.  Bayard's  'dlffatisfadion  to  the  witnefs  ? 

J\r.  I  think  he  did  not,  iir.  Mr,  PalTmore  appeared  to  be  in 
a  great  hurry,  and  appeared fome^hstt  agitated. 

■  .-J  .        ..     ..•  ;  ^. 

»  ,  •,  I  <       •  .      .  '  I   ;  >       .  .  . 

.'     ,:  J/r.  CHAMpiQND^-i-^SWOrn* 

Irwias  »li  iifiderwriter  on  the. policy  of  the  brig  Minerva,  be« 
loogiiHgiOiMri  Paffiaorr.     Some  timeiaftor  he  Jiadiheard.of  the 
lofa  that  had.hiippeneidt  be  applied  torjxMl  toha^e  itadjufted. '  H 
told  h'tai  tbiumy  partne:r  attendffl^  vamt  than  1  did  tobn&nefe 
of  thi»k(nd  ^  \ifttt  that  I  .fliouldklo  every  thing  in  my  power  to 
^get  a  fettldn/ent  of  lt«     I  perKusived,  from   Paffmttie'^  coiiver* 
ffttioii^  that  he  was  prejudiceda^aaoft  Mr.   Bayard,  Ai  'beitig 
adverfe  to  his  cUiip^     After  fiafme  converfation  with  Mr.  Bay- 
aird,  I  conceiied  there  was  no  gronod  £or  the -fvippofiuon  ;  ;8|f 
Mr.  Bayacd  .was  Killing  to  acquiofice.in   the  mode   of  fettling 
the  bufiiulji  by  ftrbltration,  and  had  faid  that  we  ought  to  fub* 
mil  it  to   a  reference*     Accordingly    the  difpilrts  .  was  fubiii:iu 
trd  to  referees,    and  Mr.  Bayard  waaexpedied  tocoodu^lhe 
buHincifs  himfelf.     It  was  during  the  time  of  the  yellow  fevers 
when    gentlemen    deviated  a  little    from  the   ufual  courfe  of 
proceeding  in  policies  of  infurance.     I  therefore  Was  nojL  very 
particular  when  PafTmore   called  upon  me.     He    came  to   my 
^ouriting'-hornffe  a^d  exhibited  the  poliey  of  inftrrahce  ind*  an 
awyrd^  biAt  nipofi  feeing  it  was  dri'Wn  up  by   tlU  Ibmke^,  and 
^he  name  of  Mr.  Lyle  fubfil#ibedto  4ti}  I  oonfidered  Unit  the 
refe^oc^  ,h.a(J  ,agre.ed  ;  I  accordingly  figned   the   order  .7    Some 
dayjs  ^fter,.  Mr,.  Bayard  exprefij^d  bis  furpri«e  that  I.h^ad  Tub- 
fcribed  to  pay  tji.e  lofe,  without  firft. feeing  him  as  the  condudlor 
of  the  buunef^.^   1  told  him  tbat,l  h^^  Ugned  the  order  ^£rom 
feeing  it  drawn  in  the  hand'-writing  of  Mr  Shoemaker^  fig^ned 
by  IViri  Lyle,-ot>e  of  the  i»rfderwriterff>  and  from  a  wifti  to  ac- 
commodate the  bu^nefs  asfoon  as  pdilibte. 

Mr.  Dallas.  I  afk  Mr.  Crammond  whether  at  any  time 
before  the  .agreement  to  enter  into  a  reference  Mr.  Bayard 
atteiiijJWd  to  dtffuiide  him  from  paying  Paffmore  ? 

C  1  have  already  premifed  that  Mr.  Bayard  was  difpofed^o 
procure  an  amicable  Settlement  rather  than  otherwife. 

Z).  I  aik  the  witnefs  whether  the  brokec  having  given' this 
order  in  his  handwriting,  was  not  cenfured  for  fo  doing,  by  all 
of  the  underwriters  ? 


•  •  - 

'  C,  I  do  not  roeoUed  tbat  1  faid  any  thing  %io  Mr.  Shoemak* 
^r  on  the  fubje^,  but  I  wa«  muc^  difpleafed.  For  after  hear- 
ing the  circumftance»,  and  a  ptfrtitular  account  of  the  (late  of 
the  Brigy  I  would  not  faavie  paid* 

D.  I  wifli  Mr.  Crammond  to  (late  wftether  Mr.  Yard  fub* 
fcrtbed  the  policy  for  their  honfe  i ! 

Cf  I  believe  be  di(l.   Qe  w^$  iq  |i^e  h^bit  of  f^bfcribing  for 

i 

The  policy  of  the  brig  Minerva,  was  underwritten  hy  Mr* 
Yard,  on  my  account)  having  a  full  reliance  on  his  judgment, 
^ad  having'thep  no  knowledge  of  infurance,  or  of  underwriting, 
myfeif.  When  the  lofs  happened^  I  was  applied  to  for  payment—* 
X  do  not  i^coUe£t  by  wbonu  Some  objections  were  ftarted,  and 
the  matter  was  agreed  to  be  left  to  reference*  Mr.  Hai^tt)  one 
of  the  referees,  iny  moll  -intimate  friend,  in  whom  I  had,  and 
ilill  have|*the  n»>(l  implicit  confidence,  having  figned  the  award 
with  Mr.  Henry,  which  was-  produced  to  me  by  Mr.  Pa(rmore 
•—I  told  Mr*  PalTmore,  that  if  MelTrs.  Shoemaker  and  Berrett 
approved  of  xp,  and  would  draw  an  order,'  I  would  (ign  it^  as  I 
wilhed  to  keep  no  man  out  of  hia  «oney.  MeCTrs.  Shoemaker 
and  Berrett.  did  .write  the  order  for  payment)  upon  which  I  im* 
mediately  figned  it. 

Mr.  Dallas.  I  afk  the  witnefs^  whether  in' the  converfa* 
tlon  with  PafTmore,  relative  to  payment  on  the  award,  that  he 
obferved  to  PalTmore  that  <<^  no  honed  man  could  now  refufe  to 
pay  f* 

t  ^  •  *  * 

Lm  I  don't  ,recolle£b  that  I  ever  made  ufe  of  the  expreffion* 
I  waa  not  fufficiently  acquainted  with  the  budaefs  of  infurance 
at  that  time,  to  give  fuch'an  opintoiu 

D.  Iwilh  the  witncfs  to'ftate;  wliether,  when  he  told  PafT- 
in  ore  to  procure  an'order  from  Mr.  Shoe  make!',  he  did  not  ex- 
pe£^  that  the  whole  of  the  proceedings  had  been  fair  and  legal^ 
^nd  did'h<^  not  rely  upon  Mr:.  Shoemaker's  corre£lnefs  ? 

L.  Jt  lya^  his  duty,  as  the  infurance  broker— and  I  fuHy  re*, 
lied  upon  Shoemaker  and  Berrett's  knowing  that  every  thing 
was  fair,  jud,  ^nd  right,  and  that  the  amount  ef  the  award 
pught  to  be  pard. 

D.  I  afk  Mr.  Lyle,  whether  Mr.  Bayard  ever  attempted  to 
difTuade  him  from  entering  into  an  amicable  action,  or  from 
Ifcttling  off  with  Pa(rnjore, 

JL.  Nevert 
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Mr.  DALLAS. 

Here  Mr*  Speaker  and  Gentlemen  of  the  Senate,  we  are 
willing  to  clofe  the  whole  of  the  teftimony  in  the  de- 
fence, unlefs  my  worthy  friend  the  Counfel  for  the  mana- 
gers will  admit  in  place  of  the  teftimony  of  Mr*  Pearce,  the 
notes  of  that  tefttmony  as  taken  by  Mr.  Levy  and  myfelf,  at 
the  time  he  delivered  it  in  the  prefence  of  the  Supreme  Couru 

Mr.  PafTmore  has  wifhed  it  to  be  underflood  that  his  confine- 
ment was  a  principal  caufe  of  his  bankruptcy.  I  have  one 
fingle  piece  of  paper  in  my  hand,  which  without  wifhing  to 
prey  upon  the  feelings  of  an  individual  I  will  if  necefTary  read 
to  this  honorable  Cojurt.  It  is  a  record  of  the  judgments  en- 
tered againfl  Mr.  PafTmore  in  the  office  of  Mr.  Burd  and  will 
clearly  and  unequivocally  evince  that  Mr.  PafTmorc's  cmbarraCT- 
ments  were  deeply  fixed  before  the  commencement  of  this  affair. 
We  have  alfo  in  pofTcfiion,  fir,  the  original  proceedings  and  the 
furrender  under  the  aft  of  Bankruptcy.  From  thcfe  papers 
fome  inference  might  be  drawn  of  the  motives  by  which  Mr. 
PafTmore  has  been  aftuated,  and  it  will  appear  that  neithec  the 
fentence  of  the  Court,  nor  his  confinement  did  in  any  degree 
promote  or  accelerate  his  Bankruptcy. 

I  now  proceed,  fir,  to  the  argument  in  this  cafe  and  I  do  it 
with  perfeft  confidence  in  the  jufHce  and  candor  of  the  honora- 
ble Senate  who  have  heard  the  teflimony.  For  let  the  ifTue  be 
what  it  may,  I  feel  a  confidence  that  it  will  be  a  deciHon  ac- 
cording to  juflice.  I  rely  upon  the  fidelity  of  the  public  prefs, 
that  a  faithful  record  of  the  proceedings  will  be  had^  and  that 
with  equal  fidelity  all  the  tranfad ions  will  be  tranfmitted  to 
pofterlty.  Sir,  1  aik  whether  in  the  whole  conrfe  of  this  tefli- 
mony any  proof  has  been  adduced  of  grofs  mifcondadt,  arbitral 
•ry  opprefTion,  or  wilful  violation  of  the  law.  If  there  is  na 
proof  of  hoftility  to  Mr.  PafTmore,  of  hoflility  to  the  laws,  or 
as  my  worthy  friend  the  manager  has  exprciTcd,  towards  the 
rights  of  the  Citizen,  I  aik  in  the  name  of  common  fenfe  whe- 
ther we  ought  to  go  one  ftcp  further  in  this  profecution. 

If,  fir,  the  Judges  had  erred  in  their  judgment  and  I  will  even 
^y  if  they  had  tranfgrefTed  the  bounds  of  the  conditution,  they 
would  not  be  fubjeA  to  punifhment  unlefs  it  fhould  appear 
that  the  error  was  wilful  and  manifefl  to  themfelves.  Sir,  it 
is  the  quality  of  our  nature  to  commit  error.  It  is  the  condi- 
tion from  which  we  receive  life>  and  there  is  no  ftate  of  ci- 
vil fociety  independent  Y>f  it*  ' 

In  the  preient  cafe  if  an  error  had  been  committed  by  the 
Judges  was  there  not  a  tribunal  in  the  High  Court  of  Errors 
&  Appeals,  competent  to  try  the  error  Sc  admlnifler  fulljuAice. 
Any  man  ^rbo  underflauds  the  principles   of  our  laws     knows 
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this,  &  I  am  Aire  my  leaiHicd  friend  the  counfel  for  the  managersy 
will  Dcvcp  fay  that  even  an  error  upon  conftituiional   ground 
is,  a  proper  fubje6\'of  ini{>eachment«     £rror  is   a  fault  of  the 
judgment  and  not  of  the  will.     We  wil!  f^r  the  fake  of  argu'<r 
inent   fay  that  there  ^^as   no  action  pending  at  the  time  that 
Paffmore  poftcd  the  libel.     I  feel  confident   that   the  learned 
counfel  with  his  candor  at  well  as  his  learni^ig  will  acknowledge 
that  the  condtrtV'of -the  Judges  would  have  been  a  queftton  of 
law  and  that  thq  proper  tribunal  would  have  been   the  High 
Court  of  Errors  and  Appeals,-— that  if  it  was  an  error  in  juiig- 
nient  no  impeachment  can  be  fuQained.     Was  it  not  upon  this 
Tery  queftion  that  J^r.  paffmore's  counfel  told  him  that  if  ther6 
^was  no  fuit  pending,  tlie  judgment  was  s^n  err^or  in  law,  and  that 
a  writ  of  error  would  furnilh  fatis faction  ?     That  the  Court  of 
.frrors  and  Appeals  were  a   tribunal   competent  to  review  and 
ievcrfe  the  fentence  ?    .  If  Mr.    Paffmofe    thought    that   there 
was  no  fuit   in   Court;  , at  the  time  he  publiflicd  the  libel  why. 
di4  he  not  conform  to  the  opinion  of  his  counfel    and  purfoe 
the  mode,  pre fcribed  ?     What  was  the  rcafon  that  he  did  not 
apply  for  a  writ  of  error?  pccaufe,  fir,  he  Icnew  that  if.  the 
records  were  examined  in  the  High, Court  of  Errors  and  Ap- 
pelils,  the  fentence  of  the  Supreme  Covirt  would  be  confirmed— 
that  the  Judges  of  tbc'Migli  Court  ot  Errors  and  Appeals  muft 
prondunce  wpon  tbekr  o<iths,  as   the   jHdge?  of  the  Supreme 
Court  did  upon  thetr  deaths,  that  there  wa«  an.a£iion  depending 
'.  »t  the  time.     Again,  fir,  let  us  fey  for  a  moment  that,  the  an- 
swers to  the  interrogatories  were  fufficient  to  purge   the  coin- 
tcmpt ;— then  thf   Jildges   of  the  Sfcpr^me.  Court  in  deciding 
that  the  anfwers,diJd  not  purge  th^-  contempt  have  committed 
an  error  ;  but  futJi/eernr  comes  only  under  tfee.  jurifdiiftiott  ^f 
the  High  Court  d^'Etiora  and  AppJealfe*     It  .would  be  ak^uef- 
tion  of  Iaw,-^and  that  Court  vould  have  the  foLe^  authority 
to  try  it.     Lex  us  fuppofe,  fir,  that  'thefe  bcMiqurabl^'genife- 
men  in  the  cxercife  of  a  benevoletit  dify^&iio^s  inftead  ^f .  ioi- 
mediately  comiBanding  puniflimeut,  gave  ,Paffmore  ao   oppor- 
tunity of   malting  an.  a tofienient  to  Mr.  Bayai'd,  that  it  nligbt 
have  an  cffeift  tn  mitigation  of   punifli>ment  or  of  altogether 
difpenfing  with  it ;  nay,  even  that  they  aded  in  this  inftance 
'without   a  conftitutional  povtrcr^ — whatisit^jut  a  que  ft  ion   of 
Idw  ?    There  was  no  bribery,  no- corruption i' no  venality,  no 
tyrannical  or  arbitrary  difplay  of  authority.  •   It  was  cherefcfrc 
amrere-point  of  law  over  which  the  Court  of  Errors  and  Ap- 
peals had  jurifdrc^ion. 

Say  for  a  moment  that  Judge  Smith's  o^fervation  "  that  Paff- 
more's  anfwers  added  in fult  to  injury,", was  unconftitutienal. 
I  aik,  fir,  what  Judge  could  fit  on  the  bench  with  honour  -to 
iiimfelf  or  the  laws,,  when  he  was  fo  trammeled  up  that  he  could 
not  exprefg  an  opinion  ^without  expofing  hinvfclf  to  public  ob- 
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]oquy,  and  to  impeachrnent.  In  fuch  adtuation^  fir,  he  woilild 
t)e  rendered  a  mere  cypher,  totally  incompetent  to  the  dif- 
chsirge  of  his  official  duties, — to  exercife  his  legal  judgment 
or  his  legal  difcrction. 

All  haman  adions  mu(l  have  fome  iiiotWe.     None  bat  ideoti 
ever  a^  without  a  motive*     But,  fir,  was  there  any  motive  in 
this  cafe,  independent  of  {lrid\  ju (lice,  that  could  have  operated 
on  the  minds  of  the  Judges?    If  they  had  adied  in   a  corrupt 
or  arbiwary    manner    feme  Fatt  proving  their  arbitrary   dif- 
poTition   would    have   been  produced.     But   where,  fir,  could 
have    been    their    motives   for   adling  contrary  to  their  judg- 
ment ?     Thomas    PalTmore  was  unknown    to   them    until    he 
was  brought  before  them.     What  motive  could  they  have  to 
opprefs   him.     They  could  have  no  perfonal  ho flility  towards 
him.     It  has  been  ilated  in  the  public  prints,  and  I  believe  ic 
is   well  known,  that  ParTmore's  politics  were  congenial  with 
thofc  of  the  Judges,  whilft  on  the  oppofitc  fide  we  fee  the  part- 
ner firfi  named  in  the  firm,  of  the  fame  political  fentimeats  as 
royfclf ;  fentiments  which  I  have  always  openly  avowed,  and 
which  I  trufi  I  (hall  ever  fupport.     Then,  fir,  I  afk  what  mo- 
tive but  the  heinoufnefs  of  the  offence  and  its  confequences  to 
the  community,  could  have  operated  on  the  minds  of  my  vene- 
rable friends  f     All  our  penal  code,  firj  fpeaks   in  favor  of  a 
difcretionary  power  being  veiled   in    the  hands  of  the  Judges. 
The  penal  law.gives  a  difcretionary  power  in  inflicting  punifh-^^ 
ments  correfpondent  to  the  offence.     In  every  fpecves  of  crime 
the  Judge  ihall  pronounte  fe»tence  agreeably  to  the  enormity 
of  the  a<St.     And  there  could  be  no  motive  for  the  Judges,  in 
the  prefent  infiance,  giving  any  other  than  an  honeft,  upright 
judgment,  and  award  apunifhment  proportioned  to  the  nature 
of  xhe  guilt.     There  could"  be  no  perfonal  hoftility  as  there  is 
no  evidence  that  Mr.  Paffmorc  was  ever  fcen  by  the  Judges 
antecedent  to  the  rule  to  (hew  caafe  being  aiked  for.-    There 
certainly,  fir,  was  no  collufion  as  to  fociety,  no  vicious  princi- 
ple or  motivcj — no  departure  from  conftitutional  duty.     I  fay, 
therefore,  upon  what  motive,  and  they  mull  have  a6\ed  from 
fome  motive,  is  this  charge  of  arbitrary  and  opprelfive  con- 
du£^  predicated  ?  But  no  allegation  of  an  improper  motive  has 
been  offered.— No,  fir,  nor  docs  there  appear  the  {lighted  evi- 
dence of  an  acquaintance  of  intimacy  of  Meffrs*  Pettit  Sc  Bay- 
ard with  the   Court  colledively  or  the  Judges   individually. 
The  Judges  probably  knew    Meffrs.  Pettit  &  Bayard   as  mer- 
chants, as  men  of  irreproachable  manners  and  amiable  life. 
They  were  not  in  habits  of  frequent  interconrfe— perhaps  n«- 
vcr  the  intercourfe  of  a  day,  nor  the   exchange   of  a  dinner. 
Where  then,  fir,  could  have  been  the  motive  for  this  barba>  ous, 
rude  and   cruel  deportment  of  the  Judges   to  Mr.  Paffmorc, 
againft  whom  they  could  have  had  no  perfonal  hoftility.     In 
their  time  of  life,  fir,  give  me  leave  to  afk  the  motive  on  which 
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they  would  forfeit   their  oaths  and  violate  their  characters  in 
life,  for  the  purpofe  of  impofing  a  fine  of  50  dollars  on  Tho^** 
mas  PalTaiore. 

Sir,  I  am  confident  that  in  thefc  preliminary  remarks,  that 
the  Senate  will  decide  upon  the  merits  of  the  cafe  alone.  I 
have  a  full  confidence  in  their  good  fenfe.  I  have  nothing  to 
apprehend  as  to  a  difference  of  party.  No»Qr,  you  (land  up- 
on the  ground  of  (Irid^  juftice,  corre^  minds  and  upright  con« 
fcicnces-— no  private  nor  party  pai&ons  can  mingle  in  your  de- 
cifion,  and  even  if  you  were  not  upon  your  folemn  oaths 
I  (hould  feel  confident  of  an  acquittal.  And  when  I  have 
heard  it  audacioufly  aiTerted  that  this  would  be  made  a  party 
quedion,  I  have  not  only  faid  that  it  was  a  difgraceful  and  un- 
warrantable conclufion,  but  I  have  thought  it  impoilible  for 
poor  human  nature  to  be  fo  degraded  as  to  fufier  the  idea  for 
a  fingle  moment  to  exift* 

Sir,  there  is  not  a  iingle  inftance  in  which  it  becomes  necef- 
fary  for  the  Judges  to  puniffi  an  indiiridual,  and  where  they 
decide  with  firronefs,  but  they  create  an  enemy.  Thefc  vene- 
rable gentlemen,  in  difcharging  the  duties  of  their  office,  even 
In  civil  fuits,  where  they  mull  decide  one  way  or  another,  are 
almofl  certain  of  creating  enemies.  The  party  who  lofes  iho 
adion  is  feldom  fatisfied,  and  we  know  that  refentments  will 
arife.  Is  it  to  be  fuppofed  then,  that  with  all  the  experience 
of  years  and  matured  judgment,  they  could  at  this  time  wifh 
to  act  with  partiality,  at  the  rifi^ue  of  charadler  and  of  con* 
fcience  I 

I  will  now,  fir,  enter  upon  the  argument,  with  the  fullefl 
confidence  that  all  extrinfic  matter  will  be  difcharged,  and 
that  the  queflion  will  be  fairly  taken  upon  the  law  and  the  coxi- 
(iitution. 

I  now  proceed  to  fee,  whether  the  Supreme  Court,  have  « 
conftittttional  power,  generally,  to  punifh  contempts. 

In  the  fcience  of  law,  as  in  every  other,  it  is  of  the  greatefl 
importance  to  define  terms  with  accuracy  and  precifion.  Per- 
mit me  to  fay,  what  is  the  legal  import  of  a  contempt  of  Courts 
As  I  will  endeavor  to  be  accural^,  and  if  no  dive rfity  of  opinio 
on  (hall  exift  between  the  honorable  counfel  and  myfclf,  I  am 
fure  his  candor  will  induce  him  to  declare  it.  The  Englifh 
didionaries  will  tell  us*  that  a  contempt  is  a  thing  merely  of  a 
perfonal  nature«->an  indignity  to  the  man.  But,  fir,  when  the 
word  is  engrafted  on  the  law  ftock,  it  changes  its  import.  It 
is  not  defcriptive  merely  of  feeling,— it  then  becomes  defer ip« 
tive  of  an  offence.    It  becomes  as  much  technical,  as  burglary , 
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IVAK  Wwnvftby  bivgUiry,:t^fty..wcwiyi  proibably  f;^y!  iD  vnk%  heah^ 
ingiiiiJtt^^  Or  ii9(^^r.  B^  .thii  i^npt,  t^iP  .  thing*.  Ko»  jTii*  i(.ft4 
ktfcfikiilginta  a«  m«B&Qn  honff:  Uk  ^  oiighc  ^fnf»  y^idiA^toni^ 
ais%ioiteniM  >  Nov,  gr^  wb<itt:  ft&cAfiditig  ^l|iWt.i«,cM/n«wng 

luitrJn'iik«llf^ii^Ul  c»psia(yf  i»  Ifsft  to  the  gcdi^firy  rf  m^dy  pf 
thie^i^W.i'fBttt  a  \\M  upoo  «(  J»i4g;«  for  an  adi  w.fi§j#'l(,  «r  ai^ 
thin«(tnihili(h;d  f^r  th9  .{yurppib:.  o£  qperAniig,  cm  J  he;  fjur  adinvr 
m&tMion  «{  j:iif(U4;(,ia  a  eome^ip^  of  CoMr(t^li>^  i^.^pUHiQi? 

ni^..RQr>W  ^be  f^ice  oC-fhe  (peirCQPi^l  f<«lw)gii..  o£.^be^tJu4gib 
tnitthfttfie  (kiJI  be  bftircokrand.th^t  tbi»  ftreiin\9  pjF  jqdice 
AifiU  bQ  kic!p.t  pare  and' unoaotaiiuara^di.  Tlie  CQi|rt»  «^i](l  bie 
K&£f>fli3Md-«it  i^  abfultttiely  nocei&iry  ;t9:  th<;  adminiAi^axifliin^  of 
)iifti«fl«.»nil  ip  preftirvohecigkht^Qf  tbe  p9ojil9«       .,.;  .    . 

Ip  is  the  duty  of  the  Judges,  in  their  moral  capacity,  coU 
k4^liiw)y)aM  «  GouRtt  to  piliMOi  M  aM^ngipM  :«silQ»lilit94'^  im. 
paiAntf^pm'jwiAf^^h.  wr  i«  .My  wa^^  to  cff^Q.  %\m\r'4tc\Q,(»u.  Itj* 
»ifi>ibcir  duly  to  fee  that^ftvary  man  for  irrji^ry^to  Ijip  perfofi  <kt 
9fj9p^nYi  frdll  ba,Ye  remedy/Jay  dtt^coupfo  of  Jitr^'  Thj*  ia  hi* 
^Qani$i*tioiial  pifivik^e., :  If: any; Judge  lh()|ild»r^t(rf  ,^01^^  remcr. 
dy^  igijN^a/^b.titoii.rir,  afi4:I:!(boUi4bf  bs{ppy..ii^fe/Mft)Qniifbf  iidf 

Siiiy  i^hy  nnf  aA»  a»5^  'oneipf  the  t^r^es  >fet>»  a^  fu^t  fliaR  «fli« 
deavQf  ,$01  df frivc .  b^s.  liinj^agonift ,  9»f  the  im  «Pilrfc  o*'  law,  by 
inf«fiag.  preijiudi^,;  into.^.i^e  .o»Md§  of «the  jiir)F;. by. overawing 
f4P(^*fl«.qf  Ip^imid^bigi Jj»e:;iti:nfi8bi»  it  iaiAn.w^flHngi^ment  of 

the  trial  by  jury. 

•  AJi^iftgti  lafi^nCc^Mdidii'jay^QOkpeneift  pukft'dfUHB  <>0n(lritu« 
;tHQiit,  ti9  tabe  o%fy»  thiiD«Ajir«ii]0  .ni»n  fihall  l^ve  hia  Motedy  by 
diiiB  c^nHe  ipf' law«  A  ma»i9if4di4led>foF.t9iir4^»  ./tift  fagi* 
^0^  •  9.  W!it<^r»  tQ  protA:j»x\WA^/.  The  Mnitocfsido^'t  ftttend* 
Jf  be  has  -bflen%fa-v«*i  wi^.  pftrifoRiil  notaoc, ;  tb4>  CQnr^  wiH 
i(oittp«l,iiim  tocaitttfiid.ibl^  atiaichm^iM*.  Thie>n}%a  Cftlnoa  in.(9 
JE;0«^f>  ..;Hp  JMifwi^rfi  .10 V  ibfterrogiajOFijits. ^  He  .£woata  lft«ft  fo- 

•bmviyf  xk^t  he.  i«tve«  b^an}bUi(ifii(tton.oC.tf^skU<i^  %bo.  Qo^rt 
with  difrefpe^,  that  he  meant:  no  ofienp«^(9j^t^4  jCpiirCrr^vp 
contempt— nothing  perfonal.  I  admit  lays  he«^  that  1  received 
ithff! fuvtifl^l^Sf-bvci  I  was  ebVtgfsditq go  intPc-thditonMiitiTy  oo  bu« 
4tteA.  .ii^mi'^fy  rtriieiCWiti^iiS  HHUvia :coQjiAAed^;pC:  mMrdars 
^n  Ihanf  anCw^(«d\0(iilt^tMigsitorlea^IJisuri!»p(i»rir«d^he.coo* 
;t«nfipt;,  land   .am    ir^^*!  y^  ]ik(i>ii{0  rJ(i»dgio»v  «^PAn.  tini^'i  to  let  hi  oi 
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t{icnS'itii'<tlla^f|Ht'bfthe  pedf^le;  The  Coarti  hive -fiotbing 
to  do  with  h  fo  far  as  refpti^s  theinfelves.  A  Juror  i^iil  «]ot 
Attend 'the  public  bufiiieis,  nor  do  anything  in  the'Goqru 
Perhaps' vhere  U'lcMne  ohnoxious  l»<V'th&thas  prodd€<d'it(>r40it 
in'  the  xovntyv^'i-he  Court  cUnilot'  'proceed  withoXit  jurorv* 
The  baff nets  is'lceptinfufpeiife.  Is  it  liot  fiete (Tarry  thut  fius 
Court  fboiUki  h SI ve  a-  eoet-eive-poti^er-^»«-a  lummary:  »tf(h<yrit?f  (itt 
compel  i^6  juror- to  atte»d  ?■  WeU  th^  •  jumr  avtefidi  -'by  at- 
tacboientw  \H«  Mrill  fay  he  tneantno-coiiteinpt  of  Conn*  :'A»4 
h  this  f&ffictertt  ?'  Why  (ir,  in  the  cafys  of  the  non-jurora  Who 
xMt  havingf '  tafken  the  oath  uiider  the  teft  aiii!<Taidth9t  He 
could  .not  toilfdentioufly  tsuke' the'  ^oath^-^-he  wa%  putiiAiedr« 
Mere  (:r  iti^ri;  wat tob  in tentibn tp  offend^he  Gburi»-^ ho  thouglit 
.  of  coittehipt.  This  tras  llated  ovei*  atid  overigaim  1  aik*,  fir; 
tf  in  tWxs  cafe  theioffcflce  w as* 'p on lilied* as  if  committed  agiiliti ft 
the  Jud^s '?  oMltrhethet' itw4^  'not'na  right  *»f'the  fditor^^a 
right  of  the  people^  to  prefent  a  jl^gu^tioa  of.  the  ^ftr%ams  of 
iuAice  ? 

J  .  •  f  -  »Tt-  '•.•« 

_,'        ^t  *      y  I  ft  t    '\  »'i«  ^1  ^         |.  ^         •     •  '        '     ■  I 

Among  ttie  vtfrioua  cafes  reported  in-  our  hooks 'of  ppst&ici 
there  is' not  otfe'cafe  in  ninetyc-m'nc;  ttionfaody  that  m'^^^e^apt 
is  peVOtfAflllytaddneiTed  to  the  Courts  Bup^ofe  ta^  tnad^tbafkei 
a  noite'tb  diftorb  the  Cotfrt«>  -  What- ido  they  do  ?  til rnfeiM 
out  alid  getnd  '(^  liini  ?  If*  a.  '^itilefs-  prevaritatea  in  giving 
bit  t6fthi}oiiy^^-\^at  do  tlie^'iQodl-tiray'- ^(  Mr;<  Attorn^ey  the 
man  has  prevaricated,-— has  perjured  bimfel^.  Y<m  miifi  take 
notice  of  it.  We  mull  punilh  him."  Now  this  is  not  that 
the  man'comtaltfe  any  inrentiJondl  offtfnce  againft  the  Court, 
but  fuch  cohdu^  b^^atcb  agai ii ft' ih^: 'prosper '-adti»f«^fti^ati<Ml  of 
juiHce  and 'Ought  i)0t?^tO'be^^t<inLitD^dr'^rbere  is  not  one-iii 
ten  thoofand  inftatices'  wheM^  thfe^  cdlttewpc  is  offered -to  the 
judges.  • '  '■  .    '.  '  •' '  ••  '-  - 

A  foitor  is  to-feave  hts-rei^'edy-by'dtHCi  cotiH^f  of  taWiini  for 
this  put>pdre'ihr' power  of  tt«taQ(httWtir4»UiOceffat)^i>7  What  is 
tlie  <rf^a,  -ftpi^fiiirhe'  admintUratiott^of  jdftice,  -ot  a  -witti^fs  n«K 
dttei>d4ifg;c^- Ill^iwrcaiesonceyiarl^  in  cfriMrmal  cafea 

Yotficilltiei^  th^- fuif  may  be  put:  off.'^vBiit  the*  fuit'genWaUy 
Y:antiot^  be>  pur'off  a  fecond  ti«H;'  ^lei  notf-atttiida^^do  pf  a 
-witnefir  f^ayh^ve  ihe  «^a'<^f  toflaiiyn^mpoiing,  or  of  diirertw 
itfg  ifa(j  regfrlari'  cdurfe  'of'^aOfice;' ^  Jtfft  So,  m  cafe^tlkf  fli«i-a^« 
'tendance >ofi'j«tdf 4'    .;  >   "••  7;^:;^-it    -iJ    ;.•  •;.•...  ::•-,    .'  ,  .. 

'  The  tit9ff«>rabteiin«itia^'erf^>'ahd  tlia  «:iottifnittee'Of  grievances 
<an>lVe  a^  dilHn^miJ  botwteii  a^i^iA'aifd  &  i;ri\Akia^cafe»'de- 
-|^nd;iii^  befbns  tbe^C^urtw  T9>«i%^fi4-ft/  fiPy  upoiY^  tHe^kAci  ef 
a  ciVilo4fe»«*ptlB'{WbiJOh  yobr^^fdpwky  iVdei*endiftgi"T4ls;ethc 
'CJ»fo  litelj^  ^teCtdtd  in  tli^  Glrdk^c  ficrm",  relative  ti>i[We  Springw 
eic(b4iry''^anon    jElerd  tbe'a^&fiot df-ik  wituefs, ot^a^rort^^ 


fe€b  mtM  delay.  Npw,  (ir,  i  am  to  have  full  rem^  bj  law— 
I  am  ^o  have  full fatUfiaAioQ  for  all  injury  done  to  my  property  ;' 
'-^biUtif  a  maa  (hall.ili»n^er  my  reputation  in  a  newfpaper,and^ 
affert  th^  I  %ni  a  perjured  .maa>  and  a  fraudulent. dealer-^' 
ail  this  iha\l  be  read  with  avidity«— nay,  hjc  (hall  go,further|. 
and  tellithe  Court  and  jury  npt  to  hear  a  (ingle  word  of  what, 
my  counfel  fays^t.is,  all  npthing  but  mere  fopbidry. and  elo-. 
qucncc.  .3uppD{*e  that  on  a  quellion.  of  property,  publications, 
i)ipju,ld  appear,  tending  to  affeA  the  right  of  the  perfon  who. 
i$  entitled  to  it-«-to  influence  thejury,  or  the  Court.  The  man 
it  deprived  of  his  property.  He  is  ejedled.  He  has  his  reme*^ 
dy,  you  will  fay,  in  another  trial,  but  the  fame  thing  will  be 
repeated*  What-is  he  to  do  ^  '*  O,"  fay  the  gentlemen,  <<  the 
remedy  ia  plain,  brin;g  an  adlion  for  damages."  Againfl  whom  ? 
Againft  the  printer*  When  is  it  to  be  decided  ?  Perhaps  in  4. 
or  5  years*  In  the  mean  time.,  the  printer  perhaps  becomes  in« 
folvent.  You  cannot  reach  the  author.  You  can  only  reach 
the  printer,  from  whom  you  can  get  nothing.  No  man,  but  in, 
defperate  circum(\ances,  will  be  guilty  of  fuch  conduct.  The 
l^nlfropt  a£^  relieves  the  parties. of  all  difpute,  on  the  fubjedt^ 
of  damages. 

^ow,  fir,  I  aik  if  thus  putting  off  a  caufe,  and  producing 
a  delay  which  is  fatal,  to  jujlice  ;  whether  in  a  caufe  thus  out-^ 
raged  and  defpoilcd  from  ^he  prefs,  the  injured  p^ty  h^as  fuit* 
able  or  fufiicient  remedy  in  bringing  his  a£iion  for  damages, 

r 

Shall  it  be  as  in  the  cafe  of  John  Fries,  that  a  printer  (bjaU 
denounce  the  counfel  who  (Iiall  endeavor  to  repudiate  the  tef- 
timony  of  the  witneflbi^  and  endeavor  co  e^lte^tl^e  Court  to 
acts  of  hodility  againft  the  prironer  ?  Sh^l.l  we  be :  farcically 
told  that  we  had  only  to  wait  until  Fries  w at  hanged,  and  ^e 
executors  might  get  a  compleat  remedy  in  an  a^ion  (^r  dama* 
l^es  ?  I  adc  every  honeft  and  intelligent  mind  l^  difcover  ft  dif- 
crimination  between  a  civil  and  a  criminal  cafe*  Scarcely  a* 
ny  offence  can  be  greater  than  a  libel,  or  fcandal  of  a  title  to 
be  tried  in  Court. 

I  contend,,  llr,  that  the  punilhment  of  the fe  kinds  of  con* 
tempts,  is  the  right  of  the  injured  party,, and  confequently  that 
in  every  cafe  where  redrefs  can. be  had»  an* attention  to  the  feel- 
ings and  fituation  of  the  injured  perfon,  is  a  primary  confide* 
ration. .  , 

It  is  upon  principles  of  policy,  conftltutionally  expreiTed  that 
the  party  injured,  or  attempted  to  be  injured  in  this  way,  (hall 
have  redrefs,  and  that  the.  offender  (hall  be  puniihed  by  attach- 
ment. Without  this  kind  of  remedy  for  fuch  contempts,  trial 
by  jury  cannot  exifl.     There  would  bfe  no  fecuvity  forperfonal 


i>. 


pfdptrty.  We  ttiitibi  Itthfc'iti  Anpartfel  htznfig  lyMfH  fe; 
Uicn  of  the  vldnrfge.  1  tare  not,  fir,  trliet'hcrtttci'eti^^  IJ'dr*^ 
50,  if  they  ftaFI  be  fb  timpci^ddl  Whh  th«ft  *they  tatfndtVifcW  thr- 
cafc  indepttidem  of  "prejudide  dr  fi^epoffdl&on,  *ni  f  •tffl^tllfe•• 
ll^ortby  gcndcttiartr,  4t  be  wonrld  be  willing  to  truftat^^te  t^c^-^ 
fuch  a  fbirtdatioto.  5ir,  if  tFmt  ti  the  Jcind  cf  tfi§l  b^  jufy^^ 
that  the  confiitiition  guarantees,  h  has  b^en  nfftiiketi  by  thdfb' 
who  frartied  it«  It  is  high  time  to  look  about  u»*  Permit  ihift' 
to  fay,  not  as  %  lawyer,  but  at  ^  common  tnembefr  *f  4*ocl**y^^ 
tkat  if  ftich  wars  the  cafe,  foth  an  if^lvidu^l  tts  nfyfelf  wdtftd' 
Hot  confent  to  live  in  the  tcrritoVy  a  (ingle  day  more* 

Thonjgh  ii^e  hairc  defined  the  ofiettte  fefld  <^U  it  a  ci*lTH!*tt|5t 
of  Court,  We  muft  ihtw  that  h  i^  dcfWdd  from  ^o^e  legili- 
ihatfefdurce-  Be  not  alarmed,  Mr.  iSpeaktr,  and  I  beg'lb^ 
Iionoiirab!c  Senate  to  hear  me  ovlt  when  Itell  tfttm  that  fhllf 
fumtoa>y  prbcefs/  is  derived  fl-oin  the  eomfnott  law.  NtJt  in  « 
(late  of  iwrtilre,*— but  in  a  ftate  6f  fodcty,  Whett  the  p^bplt? 
agree  tO  fui'refjdcr  a  jJkrt  of  the'rr  itidlvidtottl  #ight«  fOr  the  bc-i 
nefit  of  ttrc  ^ommomty.  It  is  tipysA  principles  of  |toHt^,tMt 
contra£\s  are  thus  excited  by  a  regard  for  the  general  pt^tee^ 
tjon  of  Society,  and  whatever  law  arifes  from  this  general  af- 
fociittOD,'  let  It  be  in  France  or  SWifeeWand,  h  the  odm^on 
law.  TRere  mbft  be  an  amplification  of  this  law.  Well,  (ir> 
whether  ih  Trance,  Spaifn  or  Italy,  Or  el fe where,  ^^batevef 
groWs  6dt  of  this  ftate  of  Sotiety  iv  common  law,  and  Ifhere  is 
not  a  nation  upon  earth  upon  this  principle  that  is  without 
a  cdmmo^ Tiv^f       * 

Of  the  e6mrtOft  Iklir  of  EngTirtd  I  fbdl!  produee  ii  fttott   fii|t- 
toryi-unbt  fVom   tfefe  dark  ages  of  joridici^l  error  tiOr  frbm  ihe 
lf«  n«d  jdriD^   bf   #ntlqT)ity«^h6t  S^etb^r  this   digeft    of  the 
iccumalat^d  wiftlbm   of  ages  originated  with  Edgar    dr   At- 
•fred^  or  mit  e6ibp!^t^  by  Edward,  the  COnteffot.  It  is  the  |kre«- 
i^iict  df  the  miifed  VifHoAi  of  different  coantrii^S  for  thi  por* 
1>ofe  of  pr<^ftrving  the  ctiHfl  Hghtsfcnd  perfona!  liberties  of  thfc 
)eople,  and  no  fyflem  of  law  has  ever  been  fotihd  et^uftl  tt>  It. 
1  turn  with  great  pleafure  to  a  book  written  by  Judge  Tuck- 
er, an    Atnertein-j  a  firhi   Republiiean,  a  gentleman  bf  g^eat 
Handing  in  foci^ty,  and  a  karhed  tivilian.     After  gbiflg  thro 
an  hiftofy  t)f  tfte  oti|;ln  of  the  eommoo  !aw,'aflfing  oat  of  the 
^ifeordant  princ^p^ts  of  tic  Heptarchy,  he  proceeds  to   ftate 
the  nature  of  the  maxims  and  culloros  which  compofe  the-e6*n« 
mon  law  of  England. 

«  »  *    • 

■  *        .    .  • 

Naw  fir  this  la  the  compotition  of  the  common  law  as  it  rcf. 

pe£ts  £ngUndr     An()  t  (hall  bye  and  bye  (hew  how  it  was  ef- 

timat^d  by  modern  legiflators*     You  will  fee  that  not  oite  ^f. 


tf^ikombxMn  jsiart'of  t&Cfriflrtii  of  tpr»pf«fy '«ne.£%(«^al  ifitk- 
o9t  ne^xi^g  to  the  piinciples  .ai>d  i»»xiln»  of  the  ^Qfomoii  1%wr 
of  fnfUnd*     That  icommon   bwy  Art  'H:^^r\   pf  tbejaw^ 
of— PBtHiiylivaatflit  ^o  tdtclared  bf   leg^flativc.  pi£U..»od,  b)r  fiC'-r 
p€«Md(j«dicial4eci(ioi>a.  r^  ,     .    ,,  t-.  *« 

We    "will    DOW  look   at    a  work   recently  publifhed,  where 
J1sdg;eWilfon,  in  terms  tine  inoH  el^tjuont*  (ipc^kt.  .^f- the  waf* 
dcMi  Midi  tdvttntAgea  of  the  conunofi  Hw. ,  fiut  J  ^aanot  inea><} 
tMH  «lie  n»me  •i  Judge  ^iiroii)  without  (faykigf  t^t  to  hinii.^ 
note  tlmn  to  .'any  other  man  in  PcnafylvanU  l|Fe:>ar^,  indebted, 
for  tfhe'detnocnitic   feattrres  off  the    gorerA^neot*  '  K^fu  Mr.^ 
S{>e«lki9r,^who  wae  a^nember  of  the  conycfitiooi  know  this-.to*' 
be  tlve  ctUie«    I  wm  only  a»  Auditor,  but  I  m^el^rfiCtfiie^  tbat» 
the  prd^ifitei'lor  gumidiag-  tile    liberties  of  .  the  people,  and 
for  #ftaibiifhfn^Jtlit.Senateafidihe  Governor  :wejie.  in  a  great 
meafure   infertcd  at  the  inOigation  of  Mr*  ^/ViKon,  fupported 
hy  ^fe'at  talaotB  and  perfpiQiiity.  ^'   ^     'r  ...f 

'  ■         .  »  ■••••'  .^  '  r 

•  •  ■    /.    '      . 

*^0/  thf  cdmtimn  lam* 

.  <^*Sapicnliffima  rcS  teinpas,*'  ftys  the  pro/tmtid  Lord  Baeoa^ 
in  one  of  his  aphoriCms  concefntng  the  aQgAt^nta^tion  of  tho 
fcicnccs — ^ilme  is  the  wiftflf  of  things.  If  the  qnalitiea  of  the 
parent  may,  in  any  inflant^,  be  tbcpeAed  in  the  offspring  ;  th« 
conimpn  law,  one  of  'the  nobj^ft  births  6f  trme,  mty  bt  pw 
npuricfcd  the  wifert  of  Uws.*  ' 

'.  ^•'t'his  law  Us.  at  dlfferetit  times,  and  for  4lf^«*^'t  tted(bsi$) 
been  denominated  by  dfiEfrtrit  ^tppellatioX)*^  It  ii^oiiheilm^k 
called,  by  wj^y  of  cmincncfc,  i^fhfe.law  of  the  tiffd,'**^t!3t-Urrte/' 
At  other  times»  it  is  called'  the  law  of  JUn^lahd.;  A\  other 
tiroes  again,  it  is  Called  the  law  Sind  cuftoi?i  df -riie  k'lngdbnfc 
But  its  mbft  gencrarand  heft' known  appellitibn^i^;  fHc  ttommofe 
la^r.  Various  are  the.  reifdhsy^hich' have  btieh  aifigiicd  for 
ihis  appellation  \  the  bcrf  rt'eihs  to  be'tliis'— tMt  itis  tlie  com- 
mon njunifcipallaw,  or  rule  of  jufticfe  ;  the'lAfW^hieh  is  d 
tcril^ed  .in  the  code  of  king  EdWard,  tfce  eldir',  as  exprefTing  tl 
(ame>^ual  right,  law,  or  jufticc,  due  to  perfons  of  all  degreed. 

»«  The  term  common  law  is  not  conBned  to  the  law  of  Ert- 
gjand  :  It  is  not,  fays  Sir.  Heary  Finch,  a  word  new  and 
nr'aiige,  or  barbarous,  and  proper  to  ourfelvcs,  and  the  law, 
which  we  profcfs,  as  Tome  unJcarnedly  would  have  it  :  it  \% 
the  proper  term  for  other  laws  atfo.  Euripides  mentions  the 
pommon  laws  of  Greece  ;  and  Plato  defines  common  law  iti 
this  manner  ;  that  which,  being  taken  up  by  the\tftti»i*jcwi c^- 
fent  of  a  country,  is  called  law.  In  another  pfac.^,  licPflinles'k, 
the  golden  and  facrcd  rule  of  reafon,  whicK  We^Wn'«Oih«wAi 
law. 


ei- 


i^k 


[    laa    ] . 

«  This  place,  conttnties  the  fame  author,  in  hii  difcourfe-of 
law,  is  ver^  notable  :  It  opens  the  original  and  &rft  bcginniiig 
of  the  common  law' :  it  ihows  the  anttqoity  of  the  name  i  it  > 
teaches  common  law  to  be  nothing  elfe  bat  common  reafon-^. 
that  refined  reafon,  which  is  generally  received  hr  tke  cbnfcnt 
•fall. 

-  «<  We  have  now  brought  the  hiftory  of  the  common  law 
down  to  the  period  of  the  Norman  conqaeft.  We  have  £een  its  ] 
rife  taking  pfaoe,  by  flow  degrees,  in  ages  very  remote,  and  in 
nations  very  different  from  one  another.  We  have  feen  jt, 
in  its  cotiverging  progrefs,  run  into  one  uniform  fyftttai,.  mel- 
lowed by  time,  and  improved  by  experience*  In  every  period 
of  it's  exiftenee,  we  find  imprinted  on  it  the  mod  difUo^d  .and.  le- 
gible characters  of  a  cudomary  law— a  .law  produced,  extend* 
<d,  tranflated,  adoj^ted,  and  moulded  by  pradice  and  conCent*" 
•  • •  *  .  '  , 

How  (lands  the  cafe  in  Pennfylvania  ?  I  repeat,  fir«,  that  in 
Pennfylvania  we  fcould  have  no  fecurity  for  our  perfons,  our 
property,  our  reputation,  and  the  regular  prt>ceedings  of  Courts 
ofjuftice,  without  the  common  law*  Sir,  the  conftitution  of 
Pennfylvania.  would  be  a  dead  letter  without  the  expofitory. 
power  of  the  common  law.  That  conftitution  fays  that  <' eve- 
ry man  (or  injury  done  him  in  bis  property  perfon,  or  reputa- 
tion (hall  have  remedy  by  the  due  courfe  of  law,*'  and  I  aver 
with  confidence  that  this  provifion  can  never  be  of  any  avail 
without  ihe  auxiliary  of  the  common  law.  All  wants  are  to 
>e  fupplicd,-p«-all  grievances  redrelTcd,— but  how  are  they  ^to 
be  redre£[e4  -  Un^fsit  is  left  to  the  common  law  to  expound, 
\t  is  utterly  junlntelligible  and  impracticable.  Suppofe  a  man 
attempts  to  put  you  out  of  your  c(late  by  ^*  due  courfe 
jof  law,"  iioyr.  is  he  to  attempt  it  ?  '  By  the  common  law. 
How  ace  you  to  defend  your  eftate  ?  By  tbe  common  law. 
Hpw  are  we  to-  get  fatisf action  for  an  affault  and  batter;^  ? 
3y  the  common  law.  Suppofe  a  man  libels  my  reputation,  the 
iieared  thing  In  life^ — nay,  the  man  who  does  it,  does  fome- 
thing  worfe  than  take  from  me  mv  life.  How  am  I  to  feek 
for  rcdrefs?  By  the  common  law.  There  fc  no  aft  of  alTem- 
blyfor  it.  It  is  only  the  common  law  that  entitle^  me  to 
.redrefs*    . 


^  .\ 


-  •  • 

Of  the  great  crimes,  toe  fir,  where  are  we  to  get  a  defcrip- 

tion  of  them  but  by   a  reference  to  the  common  law.    There 

is  no  cafe  in  which  the  Legislature  have  interfered  but  in  that 

of    murder,  and  in  that  it  was  only  as  to  defining  the  degrees 

of  the  offe|i|:e.:.  But  fir  after  this  decifion  of  the  Legifla^ture, 

,  mfter  the  'offcnce  is  defcribed,  we  are  then  obliged  to  go  into 

.  the  common  law. 


i   nr   a 

What  IS  the  comq^on  Uv«  tKejn,  compofed  of  here  ?  The 
l^entlemen  vrho  has  been  employed  on  the  part  of  the  profecu- 
lioh  will  own  that '  it  Ms  a  general  fyftem  comprehending  all 
thait  belongs  to  fociety^-— fdr  thcr  protcdion  of  their  individual 
rights  andthe  cocnmon  welfare  ;  and  yet  of  (b  conftrary  a  nature 
IS  tlie  common  law  of  Pcnpfyivania  that  in'  rhany  inflandes  it 
^ihbiraCes^  i1ie  cortmoiilaw  of  other  nations— tbi  Uw  of  cviery 
language  in  the  un^^erfe.  ^  If  a  mafi  enters  intd- 4  contra  A  in 
the  Ealt  Indle^  Whete'  the  interefl  on  money  extends  by  law  to 
ten  per  cent.  "If  a  'difpiite  and=  a  trial  takes'-  place  in'  tftU 
count^>Vthc  Wp<iy  cent  is  allowed  altllt»ogh  ifli  fcontrary  tfo 
our  own  law.  In  marriage  contrails,  wiiich  are  different  *ih 
'France  and  in  £nglan4j  the  law  of  the, country  where  the  con- 
trad  Ts  made  becomes  4  part  of  our  common  Is^wr-Tbe  fame 
rule  applies  to  actions  apon'  bills  of  exchange  and  policies  of 
Infurance.  fiven  for  ofFeiiccr  again  ft  the  laws'oF  naftions  there 
appears 't6l>e  no*  fixed  provilibn  but  thfe  coriiimon  law.  We 
have  n6  mercantile  law.  •     ' 

'  tF>  "Hi-,  this  compreherffivtf  fyClem  of  comfebriraW  Wongs  to 
Society..  If  is  impbllibli  to  prefcrVc  order 'witHotit it,  is  it  no's 
clTerftial  that  We  moUld*  have  fbme  nie^ift*  ^ib  coftiprehcnd,  to 
afcertain -and 'to  define  it  ?''  Gre^t  mu(lP4)e  the  time',  laboitr 
and  indudry  necelTary  fpr,this  purpqie^.ancj^  you  piud  not  be 
fur(iri'ied  that  ar  ihis  titti'c''o¥  day  a  profifiribH  'ffio'uld  be  fct  a- 
part  to.,make  it  th^ir '0u9y-:-ahd  that  ftich  pr&tcfC\tim\  men 
'canh<it  make  a  watth,'m^ke  k  fhoe,  or  make  a  coat. 


*'i  J 


I  <  •  /   I  .  < 


Th^  Jtidges  sli'e  boudd'bythe  cohftitutiotr  to  admrniftcr  the 
c6mmou  law.     Our  goVtifrfment  is  not  'oM' enough  td  make  ti 
'cdirimdh  law  fbr  tis'-'^artd  w^  idopc  fb  Wiuch''i)ff  ^hfe  co^mmrfh 
UW'br  En^lind'-asli-effJntial."     •    ■  -  1 '•'?  =  <>t   -/>    :    ^     •  :> 

'  But  lioW  is  a'  knotHedge/brtHe  Jawtd  bVtifeiiulfed'  I  i  M'lift 
•Ve'notlike  other  'pafifoti^  Wok  tor  the  bW^aifiert^it  is  to^Be 
found  ?  Whence  thfcii  rtit  hiiii'Vcry  abbtft'Wlttfh  autHoritfii? 
Muft  we  not  look  intgs^  the  bopks  wher^  the  law  is  regift^red, 
whether  they  come  frdm  Jlifi^Uhd  or  Fraticc  ? .  tfow  are  we  to 
find  ic  but  by  refortiog  to  thole  bated  a^hd  exploited  volumes  ? 

With  pleafure  1  now  refer  to  an  authbrityrwWch  1  trad  will 


was  cjj:ecuted  and  '  r<?pori.6d"by  thefe'  \liVe^^ifenVkineti.     Mr. 

Jeflferfon  afterwardjsi^lti  hl^' 'iipteis  oii  V^irgitti^' In  tits  aiifw^rs 
'to  Certain  qqcriesdurto  Jtim  by  Nfr,."'Wfarboiii,  'a'fbfcigner'bf 
' diiftitiaiofi,  fpcalcs^thufi  bf  'tfic'principWi\up6ti"'^hick  tjii^y 
'  ^ro'nditfthe'rtvifafr   ''   ^•^•'*'^    •  •*  ' ''  <'' '  '"  '^  ^^  -      -   "  ' 


1     18«     ^ 

•  *  '  *      -  •  "•>( ' t    ^ 

c^.Tb&pUnof  the  l^eniCaL  wa>  thia.     Tbe  CQramoi>,   law  of 

.England,  \^y,  yfh^'k  i»  oieant>  th^t  pare  oC  tae  Eii^Hih  la>r 
.^irhich  WM  asv^r^n  ^Q  tbodate  oftbe  oldeA  flafut^s«  extant}  is 
,^^^  %hc  .  b^(i*»  of;  tbc  wprk^  M.^yf^  ihqugin  iiijij^roui.  to 
^^UtCAPm  ito.  rflducc.tt  to.  aC  text.;  li  ..f  ?f.;tJbi^rcf9Rc'tcf^  jto  be 
^colUflcd  {rc^xhc  ufoal  ^onuqneiits  oi  it^  NeQe||(irx  aVterar 
^itions  io  tb^taod. fot  much  of  tbe.wboU  bpdy  e£thfr,^r|;i^  rtaj- 
.tiitesy  and  o£  a4i»  jof  a(&4iibly|9  as.  weffQthpn|lit  jpf^ei;  to  be 
.jjctaiifid,  wtr^ji'iai^f^'into  162ncw%di|ip  ^^*S^j",W|i)?.c.\^2f 
fpf  RyJcwas^iD^^as  £»r  a$  .was  Cafe*?  .  T.  ^    ]    .  ' 

NbiTt  fi''?v/YP  Jj^^f^.^^J^  axithprity  of  Mr.  Jfcffbifon  ..th^  P^*-^ 

•js^nd  i«fpfth>f  Exccu:yvc^MagiAratc^of;iift  ,U.ui^^     Siu^cs.  He 

^j^lls  ua  tKa,^  Mv.^^s^thjougjlit  ji;ipgcr9i)^^^  wdufifrit  tp   i  tf  jct, 

-iy^i  was  tbcrjCj%C:icft  xp  tbc  ufuil.nioflijaijcn^.^     t  aip  ,CQnfidcnt 

that  gentlemen  will  not  difpiite  this  kijnd  o|  ai^thoritV^  .  . 

I*  Hwiw:vffWWfi!^J?W  |?itbcoBifl^^.oB^VJfffefCop^ay.ipan 
.9f,rcieocr,,|a,pa|i:iQta4^d  a  l>wjcr^l  ttalinpw  tijiri^  ^Jwte^ 
fBlackftpnc  a  ^^f?^  f^^A  decUjW  W]|on^         Jjiny  TnaW    J^i 
•  •*«  c^mix^fauf^i  iwtf<i..6.a,  in.tb^'  l^w^lirf  <bepjUS?gFf;;.  .1 ; , 

...  "For  h;i&^jff*f:p;^UKM,ru!«?,t^"al;>)^ft^^^ 


.Uw  itr  tkitrca^  l^ng.f«lemnl^icoUcf|i  ^ddetermined^^at 
h^Ji^  W^s,j.Mf^cf*t?.)»B»\4nd;pcjto^^  ". .."<?T.%VrW^ 

quent  judge  to  alter  er  Vary^  fri)p^}  a ppocdan^  to  j^is-jpriy^t^ 

fentiments  :  be  being  fworn  to  determine,  not  according  to  £is 

i9m  ^'^fi^^.j^^S^B^^M^¥^^^i}^e'M^\^^  lqii>w.n.Uw;i*'and 

<h»tton[xVin«wfjft«n^iS»PQH»}«L?^^  .    .      ..:'.,. 

fh'iiii-.ii'ii     i  v/i.1  3/ij  aiv     /  :  'zuj    •  'ri<J:..   >!c»  l  .   ''   ••/.   i  .i  „ 
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Jl^//^3^^d«ft^?9^.«f:f^,.^*;^^,.^.lf  9^^^^  f ¥^  .J  ^hat.jrwcd^nt^and 

Jfcipugkth^ir  region  >f  >ot  obvi^j^s.pt  §^1^  .view,  y.ct.^^.o.we    , 
-IHJt^^  •?  deference  to  f<\rm.«r  tin^cs.^s  JD,a^  ;^q  fu|>pofe  xJt^y^  «£i«d 
^wjioflv  Witho^Wodiiidcratilpn.,*.  .'T^  ^oftnqe   by 

^MHmpJes* .,  it  ^as^been  detcrmin^^  umc,  opt  of  m.^pjt»  fnat.,.* 
^p/i^fh^'^of  AeJI^^tt  bj^9od  IhaU' never  futc^pfij  a5.bcirj^to;Ji«^f- 
ija^c  otUls.hUf  brii^qr  bu^  i t*,& all  rather, cfchcat  to  tVe ^Injg, 
vOg/>^!fCr  ipp^nor  lord.  Now  tbis.^s  j^^.pontivc  Jaw.  ux^A  fipcl 
'cftablinicd  by  cuWm,  which  Vuflofn  fs  CMidencfd  by  jutAlclal 


igxiri^  \  an^  tliefffpre  can,  pever  ^bf^  4^pfU'tf4  JJr:Om  l»]r  an^ 
modern  judge  v^ithout  a  breach  •#  Iw  oa^b  .an<^  tfa^  law«" 

*'  Uffon,-;bc  whole,  hpvevef,  if^  ^^ke  it  ;^  a  ,  general  wflc, 
«.that.^edepifioia^  of  tb(?fC;afjifta.9f  jpfti^c  s^f e  ^be  CYi4c«o«;f 
of  .c;(t^C9n^(n9n  kw."     ,         ,^     ..;... 

i^tbx>iight  fill  the  ju4g9  ipfy  even  confider  the  prcccifixt 
to  bean  itppropcr oqe,  jr.^UfUjf  not  iatly  abrncd  or  unju(l| 
bp  .l)^»  ^o  righf  to  4ppwt  from  it. 

Npvr  Tir,  tbc  n^?ct  .Jep  tf^at  J  (hal}  take  hy  to  cpfivini:^  thii  faot 
Boprablc  Senate  that  fbecojnraon  law  views Thonpas  Paffmore'y 
QtkfiC^  as  a  ^ox^jLCvp^t  an4;piMii0^ei  it  with.  £ne  fad  iniprtfon^ 
men;.  Jp  .the  fgorth  yolifipe  of '|]*ifck^r's  edition  of  Blackdone 
tbe4Pl^i^>^^</VP<><9  ,^bis  fubje^is  laid  down.  Now^.  fir,  I  beg 
leaYC  to  preniife  that  whehevert  a  coprn,entator  i»  conmeoting 
on  a  legal  pofition,  if  he  does  not  imply  his  difTcntyit  is  to  be 
prefuin^  that, , it  |[Dcets.bi|  .appcobaXiQiw  Wbicrefer  'Judge 
Tiivkcrjifif. /considered  tb^  jtc:it.t  .ajS.  nnt  applying  to  the  fituar 
tioJa^  t^is;^pPAtry,  bc,hM  cb4cav.orc4  to  fhcw  how  far  it  if 
iaapirlicablQ.  In  the  prefentcafe  therefore  ap  Mr.  Tucker  if 
filenton  the.  fvib]e£t  ve  hfve  A  right. to  jTupppre  that  it  receivers 
tbe  fandlion  of  this  abli?  ^a^id  4i(lingui(be4  laivyer-*-^^^  Jpr 

'*,•■»  .  .     -  . 

You  will  find.fir,  the  authority  of  puniOiing  contempts  con^ 
firmed  to  the  Supreme  Court — pstrticUlarly  thofe  contempts 
XLOiBimitfe^d,.  jt>y  partes  to  «ny.ijuit  or  proceeding,  before  the 
Cow^t).ira,n4rWc  are  told  tl^at.the  procefs  of  attachment,  fbf 
%his>h  and  the  jike  contcpipt?  j^iuft  n^elTarily  be  as  ancient  a^ 
the  laws  themrelvcs* 

ijeceifvi  gi^  nie  leave  ip  intrude  one  idea*  that  however  tha 

•te^ms  legUlatf^ve,  .executive  and  judi9i4l  cuay  be  confidpeed^  i;h^ 

Bvitifii  Magna  Charta  or  bill  of  rights  does  as  explicitly  prc^- 

vide  for  a  fair  trial  by  jury  as  the  pofitive  terms  of  our  own 

.eon(lt^utHm#    That  conftiti[ition  b  merely  declaratory.. 

I  will  proceed  a  little  further,  fir,  because  I  wi(k  to  give  the 
feono^r^e  9^na.tp  ipme  general  idc«  of  the  nature  of  attach- 
npepti^.foi  ppntepipt.     ^{h  Bla^kftone  386 — 7.    See  Appendix 

^  That  thf y  Sxall  make  a  rule  on  the  party  to  (hev  caul^ 
why  a;n  attachment  ihould  not.iiTue,  or  the  Court  makes  abfp- 
lute  the  or,iginal  rule,"'*^'^  and  when  there,  he  mud  either  (land 
coQiQiitled^  put  in  bail,  in  ^  order  to  aniwer  interrogatories   for 
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the  better  rnforraation  oF-the' 'C6urt,  with  rcfpcA  to  t¥e  cir*- 
camftances  of  the  contempt.**     "  • 

Here,'  fir,  permit  me  to  fay  tHat  thU  is  the  grodiid  tipb» 
^hich  I  faced  the  argument  wTth-'my  fnend  Mr.  Levy,*  that' 
it  was  not  m^  duty  to  file  interrogatories.  It  was  tJ^cefiary 
for  the  party  to  demand  them.  '^  Thefe  interrogatories  are 
in  the  n^ure  of  a  charge,  and4f  in'y  rs  improper  the  defendant 
tnay  refufe  to  anfwcr."  "  If  th^  patty  can  clear  himfclf  up- 
on oath  he  is  difcharged,  but  if  'perjorrdt  may  be  profecuted- 
for  the  perjury."  Now,  fir,  here  is  an  inevitable  proof  that  the 
anfwcr  to  the  interrogatory  mull  be  'fbch  an  anfwer  as  to  meet 
it  direftly.  'It  is  only  by  a 'pofit?ir^' denial  thatthe  contempt 
can  be  purged  ;  and  if  the  party  <in  fuch  denial  (hould*  per<» 
jure  himfelf  he  is  fubjcft  to  a  profecution  for  it.  "  If  hecon- 
tefffes-'  the  contempt,  the  Court  will  proceed  to  correct  him  by 
fine  or  injprxfonment,  or'boch."    ■ 

Such;  fir,  are  the  elemehtary  arguments  and  ftatements  of 
this  learried  commentator,  acfd  you  wjU  find  that  in  cvcVy'carc 
it  is  the  common  law  that  gives  the  only  remedy.  Poor  •and 
frail  indeed  would  be  the  Iecui*ity  for  our  property,  if  the  Counts 
were  diverted  of  this  power.  This  tftodc  of  procecd?njf'by  at- 
tachment applies  not  only  in  cafes  where  the  contempt  is  di- 
reeled  againfl  the  perfon,  but  where  it  is  directed  againft  the 
fubjedl  in  difpute,  and,  as  I  ihall  hereafter  {hew  this  bonor^^ble 
Senate,  is  warranted  by'ciprefs  adls  of  A^rembly. 

In  3d  Hawkins,  book  2d,  pagc'S/^,  we  have  an  expoGtion 
of  the  nature  of  attachments,  and  of  the  difcretfonary  power 
of  all  Courts  of  record  to  ufe  them,  and  particnlarly'the  Court 
of  King's  bench.     See  appendix — note  £. 

Sir,  in  the  fame  book,  page  6,  it  appears  that  even  in  a 
Court-leet,  the  fteward  has  the  power  to  fine  and  imprifon  for 
diforderly  behaviour — S^e  Appendix^  note  Y • 

Agafn,Tir,  in- page  176,  'we  find  the  SherifPs  Cotrrt-in  jiof- 
feifionof  this  power.     See  Appendix^note  Pl*  A. 

Thefe  may  be  conHdered  as  referring  to  out-door' coil Wtaipts 
and  I  do  not  fiippofe  that  in  this  defence  I  IhaH  be  able  to 
make  a  difVinction  fuitable  to  the  idea  of  the  honorable  ^  mana- 
ger, relative  to  the  contempts  committed  out  of  doors  and 
thofe  committed  in  the  immediate  prefence  of  the  Court,  G'nce 
the  Committee  of  Grievances  in  their  report  have  already  de- 
termined it.  But  fir,  while  I  thank  the  gentlemen  who  maile 
the  report,  I  muftexprefs  my  aftoniftiment  at  that  part  of  their 
dccifioni  where  they  fay,  however  willing  the  committee  jnay 
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be  to  concede  that  every  Cotirt  of  Juftice  neceffarily  poffefft  thtf 
power  of  |>iiniQiing  cuniempts  commitced  in  tbeir  prefeuce  and 
whiiain  fe£on."  Sec. 

Sir«  this  is  i)ot  an  expreffion  at  which  I  venture  to  complain* 
But)  fir,  the  explanation  furniihes  a  pofition,  at  which  com-* 
nion  fenfe  revolts.  ;  Suppofc,  then,  that  the  contempt  is  cpro- 
xaitted  at  the  laft  hour  of  the  Court,  and  that  the  Court  is  to 
adjourji  in  five  minutes.  If  it  is  an  offence,  it  ought  to  be  pu*' 
nilhed  promptly  ;  and,  yet  it  would  be  found  io  almoft  every 
iriftance  impolTible  t&  do  it.  Where  then  would  be  th(S:P9wer 
which  the  committee  of  grievances  have  been  fo  liberal  as  to 
allow  i  What  is  the  ute  .of  their  fumraary  procefs  I 

On  the  part  of  the  co!»roittee  of  grievances,  and  on  the  part 
of  the  Houfeof  Reprefentatlvcs,  there  has  been  over  and,  over 
again  an  exevcife  of  this  fummary  jurisdidlioiw 

3ut,  fir,  the  paffagc  of  which  I  complain  in  the  report  o€ 
the  conimutee  of  grievance*,  is  this— *|  Upon  the  whole,*  your 
cpmmittee  cannot  but  reiterate  their  opinion,  that  the  proceed- 
ing of  the  Judges  in  this  cafe,  is  unprecedented  in  the  annalt 
of  jurifprudcnce." 

.  Not  even  in  the  annals  of  Pennfylvania,  with  the  cafe  o( 
Eleazer  Ofwald  full  in  their  view,  can  they  find  a  parrallch 

But  it  goes  further  and  fays,  that  "  nothing  fimilar  is  to  be 
found  in  any  other  country,  where  law,  and  not  the  arbitrary 
will  of  the  magiftrate  is  the  governing  principle." 

Now,  fir,  tho'  I  do  rooft  fincercly  agree  with  thofe  gcntlemerii 
in  advocating  republican  government  and  in  the  opinion  that 
the  law  and  not  the  arbitrary  will  of  the  magiftrate  (hould  be 
the  governing  principle,  yei  I  do  not  think  that  we  ought  to 
f^uffer  ourfelves  to  be  led  away  by  enthufiaftic  and  vifionary 
prejudices.  Sir,  the  mere  name  of  monarchy  has  nothing 
dreadful  to  prefent  to  my  mind,  on  account  of  its  being  a  mor 
narchy.  If  I  find  fecurity  of  property,  of  perfonaj  liberty 
and  repi»tation,  Icare  not  fo  much  for  the  name  of  the  govern- 
ment.  However  we  may  repudiate  a  Monarchy,  a  Houfe  o£ 
Lord?  and  a  Houfe  of  Commons,  with  thieir  feudal  errors,  and 
an  unfair  reprefentation  of  the  people,  yet  there  never  was,  nor 
I  think  ever  can  be,  a  more  refined  or  pcrleft  fystem  of  com- 
mon law,  than  in  England.  Every  man  rouft  acknowledge, 
that  the  prefervation  of  that  monarchy  h^f  bcfiv  Qiviog  to  th» 
puricy  of  their  adrainiftratidn  of  juftice. 


of  the  fi«epte.of  £ngia«i4  a  liop«   th^t  they   coiitd  ttCed  a  re- 
form in  their  own  country.     Society  upon  fociety  W-as   'cfttib- 
lifhed>  and  meetings  held  in  yarious  parts  of  the  kin|;doni,  and 
moTt  ^articdlarty  in  iht  neighbothood  of  Loildo'n.     The  nii/i4f- 
tei*  received  regular  incelttgeflce  of  all  their  proeeediiigs  from 
his  fpiee  iinfd  informers  $    tor  fueb  if  the  art  of  the  lyfti^toi'  of 
espiirtidgt  «D  that  country,  tliat  nothing  wf  t>ht»  ^cifvd  t^ii  paf« 
untibtited.  When  tbeminifter  thougUt  he  had  t^Vtik^A.  feftougb) 
he  pi^oteeded  to  make  a  p«bUc  charge.     It  was  not  to  the  si!a«> 
titm' at  large  that  hie  w'ifhed  to  make  k.     But,  bn  hi^  f4%gef'' 
tk>n,  a   comvtiifttee  of   fecrefy  were  uppoint^d  aifid  fat  oA  tAitt 
fubjedl.     This   e«ni9ii$te«  reported    that    th]cf«   dM   exitl  a 
treafonable  confpiracy  to  fubvert  the  government,  and  a  fpecial 
cbmihifl&oA  >was  4ffti^  to   try  perfons  engaged  in  it»     Ai  foon 
as  this  was  adoptedy  the  Houlb  of  Coftim(ms  and  the  liouCe  o# 
Lords  addreded  «lie  kf&g  on  the  M^Stn  aiid  Te>(tOiii4il^tfnded  im«» 
mediate    and  fummary  puniffament.     Here  was  a  combination 
of  thfe  Executive^  tmd  a  declaratioiti  of  tbelegiAat^Ve  bl-astfhof 
the  goiFernmeM*  AM  that  tbel^  meii  Aioald  be  {>ut  opoti  thet«r 
trial,  hot  th^t  they  fiioitld' be  ptoiHied.     Not WHb landing  tibia' 
they  were 'ptft  upon  their >irtal)  and  a^^uitted^^-^aodiVich  di^eia* 
fure  did  this  acquittal  give  to  the  combination,  th4t«veii  after 
that  acquittal,  a  member  of  the  Hcufe  of  Commons  obferved  in 
the  Hc^ff^  'that  he  cofifidered  them  only  as  acquitted  filons* 
Look  at  the  ^charge  of€hief  julluie  £yr«on  tha^t  tr4aJ.     I  t^i^irilc 
that  the  lincereft  friend  to  liberty  could  not  from  the  mod  exad\ 
ferutiiiy  d'rfbov^r  any  thing  of  bias  or  pk«judi<9«v    Mils  conduct 
was  tipf  fght  '^nd  d«gni4ed.     Not «  fiflgle  w«rd  4id  he «ttor  tba% 
wonld  not  bear  the  «eft  of  ftriot  pro^k-tety  aiMl   ifnpartitflity. 
And  notwithflanding  the  zeal  of   the  miiiiOry,  and  the  decla- 
ratidns  of  the  feg)(l<itnre,  the  jarywbbx,  m  oppoifitioh  to  t^e 
views  <si  the  government,  prononiMred  «  v«rdtct  of  ao^i^taU 
Thus  we  fee,  i^at -even  in  a  monaitchy,  with  aili  itfc  «p]penda- 
ges  of  power,  the  trial  by  juty  neroaina  in««ol«te^    1  think 
tlifc^fere,  ^^^  thtift    the  hOnoraMt   colninittee  of  GHttvanobs 
might  -Wai^e  known  that  it  Wa«  apart«f  Wffdi0m» Ho  l^rn,eveii 
fiotn  an  enfemy^  and  1  aKb  tllii^  ilhat  they  might  have  fonnd 
precedents  even  in  £ngland,  wbero,  as  I  fbtfH  have  o<;cafit>n 
to  (hew,  the^w,  jind  not  the  will  of  the  magtihntftie  is  the 
governing  ^rincipk^  in  all  legal  matters.     They  n^tght  havd 
foiind  precedent's,  and  could  not  Itave  >bdc<i  at  a  k>fs  for  in- 
form^tibn,  fequeJVered  as  the  legHlntiMte  is  by  a  removal  ffOte 
Philadelphia,  onlefs  k  be  for  the  want  of  books* 

Adjoarned. 
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SAME'  DAY,    P.  M. 

Mr.  DAL-LAS  ia  continuation* 

On  a  Tingle  point  connected  as  an  atom  with  the  univerfct 
I-  called  your  attention  to  the  purity  af  the  adminiil ration  of 
juftrice  in  Great  Britain*  So  far  as  refts  with  me,  fir,  I  £eet 
as  you  do  mrith  refpcct  to  the  practice  of  tlieir  goverojncnt  \ 
but  I  thought  \k  my  duty  to  foatch  the  opportunity  «C  ricn-i 
dering  juftice  to  the  country,  relative  to  the  pure  admlniilra* 
tion  of  law.  Perhaps  this  was  not  ground  in  fupport  of  the 
jad^i ;  but  being  confideiit  of  their  .Iscquitta/I,  I  ventured  to 
taice  £uch  l»titude«  Sir,  under  the  fame  imprcfEoo,  I  wa» 
about  to  clofe  my  obfervations  on  eke  jcommoo  law.  How^ 
ever  10  another  point  of  ^iew,  as  tiiis  i|iieAton  will  be  iBteneft<* 
iog  to  the  country  ^neraily,  the  cam-men tary  will  not  be  loft  ^ 
asid  1  wiifh  «o  Ivf  the  bufinefs  before  the  Senate,  in  fucSi  % 
way,  that  no  man,  who  Mads  law>  or  not,  can  hefitate  or  be 
xnillaken. 

I  ftated  my  furprize  at  the  declaration  of  the  comrotltee  of 
Grievances,  «  that  of  a  cafe  like  the  pre  fen  t  no  precedent 
could  be  found  in  .the  annuls  of  our  jurifprudence  ;"  and  I 
ftated  that  though  in  a  monarchy,  where  ,the  political  privi- 
leges of  the  citizen  may  be  abridged,  yet  fo  far  as  refpecta 
the  law,  the  adminifiraiioix  of  it  is  pure,  unfullied,  and  doea 
honor  to  the  nation.  Let  me  not  be  mifunderflood.  I  am 
pecifely  with  .the  Senate,  fo  f^r  as  refpects  the  fydem  of  go-» 
verom^nt. 

I  have,  ihewn  fcom  the  text  of  Mr.  BlacMUM)e«  and  the* 
Gommestary  of  Judge  Tudcer^  the  iteafon  o^  the  tcomnaion  law  ; 
its  appHcatioa  to  this  country  4  and  t|te  priaoiplee  of  fum* 
mary  proceeding-*  I  will  now  go  into  detail,  and  will  proceed 
to  Ihew  from  the  autboraty  of  one  of  ;the  .gneateft  men  thai) 
esner  adorned  not  only  England,  but  even  the  human  r»oe,  that 
the  laiw  jof  attachment  applies  as  well  to  cod  tempts  ctJtntmtitted 
out  of  the  view  of  the  tCaort,  as  to .  thofe  committed  with* 
in  -the  view  of  the  <Gourt,  and  that  the  coniempt  mufl:: 
be  purged  by  a  denial  of  the  ia&,  and  not  by  an  eyafion  of 
the  charge..  I 'w:tll  after  wands, prove  thattheie  principles  ate 
xecognizrcd  in  Pennfylvanta*    ' 

Permit  me,  fir,  to  read  tbcfe  books,  not  even  on  this  fin- 
gle  point  but  on  the  whole  fubjeet  generally^  and  I  tru(^  I 
Ihall  be  able  to  ihcw,  beyond  all  manner  of  queftion,  that  the 
condu£b  of  'the  Judges  was  warranted  by  kmO'Wn  and  acknow-. 
ledged  pra£kice.,  not  only  in  England^  biUt  in  thos  oountry. 

^d.Atkin's,  469i.  This  the  honourable  Senate  will  pleafe 
to  vobOer^  is  in  .a   Conn  of  xhancery^    Jt  vfa^ii;!  thofip  dayi 
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when  the  adminiftratiqn  of  juilice  in  ^  the  Coifrt  of  chancery 
ivat  as  pure  as  in  any  other  Court  of  juflicey  and  they  adled 
upon  th<s  known  principles  df  law»     See  Appendix^  hoU  G. 

I  pray  the  Senate. to  rrcollect  the  Utter  part  of  the  acca- 
faiion  (<^  taxing  them  with  turning  a£davit-men|  &c.  in  the 
caufe  now  depending  in  this  Court,")  as  I  mean  to  compart 
it  with  the  conduct  of  Thomas  Paffmorey  and  to  (hew  how 
pointedly  it  bears  upon  it* 

This  decifion  was  by  Lord  Hardwicke,  of  whom  the  whole 
world  fpoke  in  approbation,  m  a  learned  and  upright  judge, 
in  whofe  whole  judicial  career,  not  one  of  his  decrees  waa 
ever  reverfcd*  From  this  high  and  refpe£ked  authority,  who 
will  (liine,  as  I  faid  before,  in  the  annals  of  the  human  race, 
we.  have  the  very  dodirine  that  we  contend  fori  laid  down  ia 
hmgoagc  that  cannot  be  mifcondnied.       .    . 

..  The  next  authority  is  Pifr^  Williams^  67.5«    See  AppendijXf 
note  R. 

Sir,  it  has  been  inGnuated,   nay  more    than  infinuated  by 
the   honourable  manager  and  the  coupfcl,  that  the   judgment, 
as  entered  in  the  prothonotary's  office,  extinguiflied.  the  fuit. 
Now  in    this  very  cafe   the  cont»adl'  is  declared    to  be  ^naL 
^'  In  the  rplritual  Court  it  was  adjudged  to  be  a  good  marriage, 
and  the  fentence    affirmed  by   the  delegates  ;    bat    afSdavits 
nlight  come  in  to  induce  the   Court  to    grant  a    new    trial/** 
Kow  gentlemen,  here  you  have  a  precife  cafe^     Sir,  if  I  had 
been  addrciling  yon  upon  the"  fubject,  could  I  have  ufed   Ian* 
gnage  in  the  cafe  of  Pt:ttit  and  Bayard  that  would  have  been, 
more  appropriate  ?   And  pray,  (ir,  do  me  the  honor  to  attend  to 
This  paffage  ;    ^  and  though  the  intention  of  the  perfon  Advert- 
tiOng  may  be  innocent,  (and  I  knowing   the  man  believe  it 
was  fo,  infomuch  that  if  a  Court  may  be  {aid  to  have   incli- 
nations, or  imprefliona   from  thence,  I   mud  own,  I  (bould  be 
Influenced  by  my  knowing  Mr«  Pool  to  be.an  honeft in2n)ryet 
tfie'juflice  of  the   Court,   nay  the  juftice  of  the  nation  being 
Concerned   in    fo  public  a  cafe,    I  cannot  difmafs  the   party^ 
though  his  counfel  offer  to  pay  co(Ib  to  the  other. fide,  but  in 
judice,  and  for  example's  fake,  he  mud  dand  committed.*' 

•  I  implore  this  honourable  Senate'  to  recollefk  this  lad  paC- 
fiig^e.  Here  tiie  thing  was  completely  at  an  end*  The  mar- 
rtlige  was  brought  to  a  con dufion  .in  an  original  Court,  and 
in  «  Court  of  appellate  jurifdidion*  A  man  publifhes  an  ad. 
vertilement  offering  a  reward  for  witnelTcs  to  repudiate  the 
merrriage*  The  Court  prefume  thart  his  motives  aire  godd. 
They  &y    that  he   ia    •l\oaed,   and  yet  fdr  *the  iake  of  the 
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admlnijlrattofi  of  jaftice,  at  the  very  motbent  that  be' is  eylo^ 

gized,   he  is  comimtted.   r 

<  ■     • 

.  2fl?  Vesey^  550.  St€  Appendix^  Yi.  page  10.  Now,  fir, 
what  is  the  effete  ©f  that  cafe.  Here,  iir,  ivc  find  that  the 
party  Injured  and  the  pablic  judice  gO'hand  in  hand.  The 
put)i{haient  was  not  only  for  the  fake  of  the  party  injured  by 
llich  advertiiemem,   but  foir  the  fake  of  public  judice. 

'  ^d  Atkins f  488.  See  Appendix j  D.  ,D.  page  39.  In  the 
principle  of  th«  cafe  we  find  the  dextrine  of  contempts  par* 
ticularly  recognized*  Here  it  appears  that  the  a.^  was  Inno^ 
cently  done  ;  that  in  the  long  vacation,  he  was  advifed  by  the  • 
roader  to  print  the  order,  with  a  view  to  prevent  any  improper 
ipaymepit  on  the  part  of  the  tenants'.  It  is  the  ofiicer  of  the 
Court  who  gives  the  advice  ;  and  yet  the  Lord  ChanceUan, 
-ni^t  only  dtfcountenances  the  practice,  but  the  intimation  is 
plain  'that  nothing  but  the  panic ul a r ci re um (lances  of  the  cafe, 
Md 'the  certainty  of  there  being  no  improper  inteniioniwhacr 
«v«rr',-^nothing  to  ob(lru£t  the  courfe  of  ju(iice,.— could  have 
operated  on  the.Court  in  forbearing  to  punifh  it  as  a  cqi>> 
tempt*  :  . 

Sd  Atkins^  564.     See  Appendix^  page  SO,  note  U.     Ilere, 

•(ir;  the  plaintiff  and  defendant  were  partners  in  trade.     A'de* 

crce  i«  chancery  liad  been  palTed  for  a  receiver  to  colleil  in  the 

pai^tnerOiip  debts.     Hafwood  is  prefent  at  the  time  of  p^^iHrg 

the  decree.     He  theti  difpofes  of  foroe  of  the  partnerfhip  pro- 

perty  and  becomes   bankrupt.     This  is  declared  to   be  a  cpn- 

^teinpt,  and  he  is  committed  to  the  Fleet*     The  point  on  whic^ 

-thUc^fe  turns  is   this,   that  a  man  being  in  Court,  and  heaf- 

Jng  what  pafTes  there,  is  bound  to  take  notice  ^f  it.     And  you 

will  perceive,  fir,  how  Arongly.it  bears  jupop  the  (ityaciou  ^f 

Thomas  Paffmore  at  the  time  that   he  publiflied  the    Ubel.     I 

'%iU  lonly  now    fiy,  thut  Thomas  Paffmprc    >v«s  prelent  in  the 

«^SU|>reme  Court  when  the  execution  was  fet  af^qi,  and  when^a 

Wule  was  obtained 'for  taking  depofitions  in  ]tl>«  c^ufc  between 

•bitntietf-  and'MeiFrs.  Pisttit  and  Bayard. 'i 

I  am  now,  fir,  going  to  read  a  cafe  which  will  cover  almoft 
•the  whole  ground  of  our  prefent  qucftipn,  Thi^  honourable 
Court  will  now  perceive  that  I  go  from  a  Court  of  chancery, 
to  a  Court  of  common  law.  2d  Burrovts^' ppge  792.  See 
Appendix^  page  14^  note  K.  .  The  fa£t  charged  again  ft  Bcard- 
more  was  that  he-  did  not  comply  with  the  ju4gni^t|;t,of  .tl^e 
Court,  which  reqistred  that  the  pnfener  (hpuld  ftafpd  in  a^d 
upon  the  pillory.  There  were  no  particular,  dire^^ions  that.i?e 
(hould  (land  fo  and  fo.  This  was  known  by  long  cuftom  apd 
the  manifeft  intentions  of   the  Court.     Bat  whejther  he  Aiopd 


f6  ttd  foy  Of  ^ot|  Beardmore  ^as  punr(}ied,  becaiiie  be. did 
not  fully  anfwer  the  interrogatories,  ajid  purge  the  contempt 
by  a  poGtive  and  diredl  denial  of  the  charges.  This  honoura- 
ble Court  wilt  fee,  that  altbonghfobrtced  or  fifteen  afEdavicsy 
proved  that  the  prifoner  ftood  in  the  ufaal  add  ordinary  maU'^ 
titty  and  although  it  wai  pofitively  fworn^  tint  he  had  tio Tort 
«f  df  (ign  or  intention  diredly  or  indirciS^ly  to  favour  thcf  pri<^ 
foner,  or  to  ofCind  th^  Court,  yet;  as  he  djd  not  deny  everjr 
charge,  it  was  not  confidered  as  a  purgation.  You  mud  either 
dtny  thofift  fads,  or  the'  law  of  the  iand  #111  convift  y^  ; 
end  his  honor  Judge  Smith,  tbuH  feel  great  coofolation  in  tb^ 
€Xpreffion  of  Lord  Mansfield,  that  the  attempt  to  juftify  th$ 
legality  of  the  execution  was  an  aggravation^  •_, 

Now,  (ir,  y»o  will  fee  from  the  cafe  what  is  tbe  confeqveiKe. 
or  nature  of  purging  interrogatories^  <  You  ta  uft.  meet  the  fa4)LI 
for  it  will  not  do  to*  fay  that  you  thought  it  was  tlw.ordi^f- 
nary  way  of  executing*  th«  fenteiice^  or  that  you  bid.no  d«l)gfi  ^ 
t)r  intention  to  o'0end.  No  more  than  in'  a  p/ofecutAOi>  foir 
larceny,  a  man  Healing  a  borfe  tells  you  that  he  did  not  rkiki 
to  deal,  but  lo  bortoWj-HM*  in  a^tafit  of  boiiucide  ihsy^  b<)  did 
not  mean  to  kill,  but  to  beat.  No,  fir,  the  anfwer  muftbe 
fully  and  compleat,  and  mull  meet  the  fadt. 

'  The  next  <,i^  that  I  (hall  read,  is  \st  Wiistm*^  JRiSfiort^f 
f<igt  75.  Set  Apfi9»dix^  pag^  49>  notelTm  T:»  I  iifiv^.np 
doubt,  fir,  bat  the  propriety  erf  this  deCiCion  will  bis  admitted. 
The  Court  glanced  tbe  attathlment  for  threatening  a  pr<|f0cu.(QH' 
iti  a  caufe  with  danger  of  his  life*  Had  PaCTmore  made  tbeeaibs 
of  this  kind,  or  had  be  met  Ikis  aUtagonift  in  the  fieldi  ar  h9^ 
he  met  htm4n  tbe  ftreet  and  ftabbed  him,  the  ftab  wpuJdl^jot 
hacve  been  rnott  '^vruel  or  malignant  than  the  auempt  to  deftroy 
his  reputation  ind  his  credrt. 

ffardnoiekrs'tc/ses,fiU$'^anoitberiedition^  2l37«  Se4  ApPfim^ 
diXy  page  \^\i  tiote  I.  Sir,  I  flop  here  for. a  monoetkt  to  Oftli  Tlo 
tiTe  recoll(f£tion  of  thb  Court  to  the  fuit  bfetwee^  Pettit  and 
Bayard  and  Thomas  Pafifmore*  No^w  aJ'diongh  Pettit  ^d  9af- 
ard  were  orijginally  and  immediately  concerned  in  the  adlioOy 
-affd  althoiigh  the^ib^i  -was  hnmediatdy  direCDed  agasnft-ttemy 
y^x.  by  this  authority  it  pUimly  appears,'  that  as  it  Was*  a  ^oa- 
tetnpt.  Not  only  M  r.  Bky  ard  .had' a  right  to'  bmn^  it  intP.view 
<k  the  Court,  but  a  ft  ranger  mig^hc  do  it.  Might  Hot  Mr*- 
Lylehave  done  it?  Wnch  more,  all  the  utiderwriterka^parties 
tbncenied  in  the  ev^n't  «f  that  furt  had  a  right  tocemt  into 
€burt  iind  ilemdiid  jodgiment  againft  iPa^lTniiief e^  It  wastfiota 
;  t[deftioh  at  atl,  with  )-e'(\>e)S1:  toMofTvs.  Plettit  and  Bayard*  It 
I  Was  to  punifh  th^  ifimv  Who  had  aittemptedto  obftmdtlte  clef^r 
adtoiniftratron  tJf '}4Aicor 


Nbw,  fir,  this  hondi^fble  Senate  will  pcrcciTC  why  the  paf- 
tics  ill  this  cafe  did  not  purge  the  contempt.  "  The  reality  of 
the  debt  does  not  make  a  material  diflference,  if  the  action  i% 
brought  in  deceit  of  the  Court,  for  then  the  debt,  though  due^ 
will  be  taken  to  be  but  z  pretencCy  and  the  abuse  of  the  Court 
the  fame."  Here  we  have  alfo  in  this  cafe,  an  additional 
proof,  that  the  interrogatories  are  for  the  benefit  of  the  defend- 
ant—and that  the  profecutor  need  not  furnifh  them,  unlefs  cal- 
led for.  The  defendant  is  not  obliged  to  anfwer.  He  may  de- 
mur lb  an  improper  interrogatory.  He  cannot  be  bound  to  an- 
fwer in  any  thing  that  will  involve  him  in  a  penalty. 

Sir,  as  I  feem  fomewhat  exhaufted,  and   as  it  may  be  about 
the   ufual    time  of  adjournment,  if  the  Senate  think  proper,  I 

will  here  ftop  for  this  ti6ie [a  paufe]— or  I  will  proceed 

to  read  from  4th  term'  reports — 402— 

[On  motion,  the   Senate   now   adjourned  until  to-morrow 
mt^rning,  at  tea  o'clock.] 


WEDNESDAY,  January  16,  Ifioi, 
Mr.  Dallas— in  continuation* 

• 

-  Independent  of  the  importance  of  this  caufe,  (irj  I  feel  n. 
folicitude  that  it  (honld  be  fairly  delineated.  It  muft  be  plaiil 
even  to  thofe  never  acquainted  with  law  reading,  that  the  au- 
thorities-which  I  have  already  adverted  to,  are  pointed  and 
conclufive.     I  ihall,  however,  proceed  to  give  additional  proof. 

I  was  endeavoring  to  eftablifh  the  principle  that  this  mode  of 
fummary  procefs  in  the  punifhment  pf  contempts,  was  an  in- 
Hrument  of  common  law.  '[Here  Mr.  Ihillas  read  a  cftfe  in 
Atb  reports  page  402,  (Hoskiris  vs:  Lord  Berkely)  in  which 
the  trial  of  a  feigned  ilTuc*,  without  the  confent  of  the  Court, 
was  deemed  to  be  a  contempt.  He  alfo  read  fome  extrafts 
from  3d  Brown's  parliamentsiry  cafes,  p^ges  84,  *S  '6  '7  '8.  It 
was  the  cafe  of  Charles  0*Hara,  appellant^  and  Tully  0*Nea<, 
respondentf  firft  brought  before  the' court  of  chancery.  It  waa 
ordered  by  the  mafler  in  chancery,  that  the  appellant  (hould 
affign  over,  and  deViver  acertain  leafe  to  the  refpondent,  or  to 
Brinfley  Butlef,  Efquire  ;  the  refpohdent  at  the  fame  time 
giving  the  appellant  fufiici^nt  fecbrity  for  his  imdemnity,  on 
aecouBt  of  the  faid  cafe,  and  paying  to  the  appellant  a  certain 
fum  of  money.  The  appellant  wa«  fenced  with, a  copy  of  the 
writ  of  execution  of  this  decree,  and  at  the  fame  time  the  re*, 
fpondent  tendered  an  engroffed  parchment  writing,  importing 
an  afiignipent  of  the  faid  leafe  to  Brinfley  Murray,  and  .  al£6 
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fliewed  the  refpondent  fome  bag€  t>f  nBoncy,  w4iich  he  faid  was 
the  confidcration  money  ineoitoned  in  the  faid  wrttingi  and  of* 
fered  to  pay  the  fame,  if  the  appellaat  woold  then  execute  the 
detd  ;  but  the  apprilant  not  having  previoufly  read,  or  feen 
the  faid  deed,  or  any  draft  or  copy  thereof,  nor  he»  nor  any 
perfon  in  his  behalf,  having  been  adyifed  with  in  preparing  and 
fettling  the  fame,  as  in  fuch  cafe  is  ufual,  and  the  appellant  ob- 
ferving  that  fevcral  improper  covenants,  on  his  part  were  in- 
ferred therein^  and  that  no  allowance  bad  been  made  to  him 
for  certain  intered  money  that  had  been  decreed  to  him  ;  he 
refufed  to  execute  the  deed — ^the  respondent  refufing  to  piay^ 
the  money,  unleft  the  appellant  would  execute  the  deed,  went 
•  away  abruptly*  ttnd  be,  or  any  perfon  on  his  behalf,  never  after- 
wards paid  or  tendered  one  farthing  of  the  money,  though  he 
then  was,  and  foiLthree  years  before  had  been  in  poiTeiUon  ol 
the  lands,  and  enjoying  the  full  benefit  of  the  leafe* 

The  27tb  of  Augtifl,  the  Lord  Chancellor  ordered  that  an 
attachment  (hould  KTue  againll  the  appellant,  and  that  the.  in* 
terefl  of  his  money  (hould  ceafe  from  the  time  of  the  tender, 
unlefs^caufe  (hewn  in  ten  days*  The  appellant  on  the  ITth  of 
September  following,  fliewed  for  caufe,  the  irregularity  of  the 
tender  ;  but  (i is  lordfliip  was  pleafed  to  order,  that  an  attach- 
ment  (hould  ifTue  againll  the  appellant,  unlefs  he  (hould  exe- 
cute to  the  refpondent,  an  argument  of  the  leafe  in  ten  daySf 
without  further. motion*  On  the  8th  of  Odober,  this  lad  or- 
der was  made  abfolute,  and  the  appellant  was  accordingly 
charged  with  an  attachment ;  and  it  was  then  alfo  ordered  that 
the  intereft  of  bis  money  (hould  from  thenceforth  ceafe* 

■      c 

Two  motions  weie  afterwards  made  for  the  Court  to  dif- 
charge  the  faid 'orders,  and  alfo' the  i^ttachm<^nt,  fo  that  be  at 
leaft  might  have  his  liberty  ;  but  he  was  denied. any  relief,  and 
the  affidavits,  proofe  and  papers  af  the  appellants  were  refufed 
to  be  reaid*]  • 

I  will  now  proceed  to'  read   another  authority.       Sir,   it   is 
Iri(h.     Alid,'h«w.^ver  the  authorities  of  the  £ngli(h  books  may- 
be defpifed  ahd  fneered  at,    I  have   not  yet  heard  that    IriOi 
authorities  have  gone  out  of  fafliion.     This  is  Iriih   term    re- 
ports, (VertioB  and  Scriven)  page  395*     So  far,  fir,  as  refpe^s  , 
qaeftions  of  property,  the  tribunals  of  Ireland  in  their  decifions 
have  imitated  the  principles  of  thofe  of  England*     [Here  Mr* 
Dallas  quoted  the  opinion  of  Lord  Earlsfort,   Chief  Ju(\ice,  ia 
the  cafcof  ^be  King  vs.  Read,  to  (hew  that  it  was  not  the  du- 
ty of  the  profecator  to  furnilh  interrogatories  ;  and  that  where 
the  defendant  fubmits  to  an  attachment,  the  prbfecutor  has  not 
a  right   to  exhibit  the  interrogatories  to  him— and  that  an  at- 
tachment might  be  made  abfoluce  on  an  ajSidayit  oivly*     Lord^ 
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Sarliforti  in  giving:  bis  opinion,  referred  to  ffardwcke^s  caseSf 
150,  where  it  appears  that  '^  Lord  Hardwicke  attached  tbede«  , 
fendant  upon  bis  affidavit  to  (bewcaufe  ;  but,  (at  in  this  cafe) 
the  attachment  was  let  to  remain  in  the.  iheriff's  hands  for  a 
we^ky  to  give  the  party  an  opportunity  of  making  an  atone* 
menty  if  .he  chofe  it/'  Mr.  Dallas  alfo  quoted  from  the  famo 
book,  299— Lord  Annely's  note  in  the  cafe  of  the  King  vs. 
Mauclcrky  £»  177  6,  the  following*^'' We  held  that  the  de- 
fendant has  a  right,  (where  he  does  not  fubmit  to  the  attach-  ^ 
*ment,  and  in  order  to  exculpate  himfelf)  when  he  appears  in 
cuflody,  to  put  a  rule  on  the  profecutor  to  file  perfooal  inter- 
rogatories agatnll.bim  ;  but,  that  it  could  not,  and  ought  not 
to  be  done  on  the  part  of  the  profecutor.] 

Here,   fir,  you  have  the  doftrine  in  plain  and  fimple  lan» 
guage,  not  in  lludied  compofiiion,  but  in  a  manner  which  does 
not  rrqu^re  legal  ktiowledge  to  comprehend  it.     The  party  who 
has  fuffcrtd  an  injury,  makes  oath  of  thac  injury,  and  aiki  for 
a  rule  to  (hew  cauTe  why  an  attachment  fhould  not  iCTue.     Butt 
as  in  every 'cafe,  there  may  be  circumAances  to  mitigate,    if 
not   entirely   to  difmifs  the  accufation,  the  defendant,  if  he 
thinks  proper  may  afk  for  interrogatories*     He  may'  be  able  to 
{late  circumilances  that  may  induce  the  Court  to  alleviate  the 
puniihment,  or  to  render  it  unneceiTary  to  make  the  rule  abfo- 
lutr.     But  if  his   anfwers  are  evaiive,  or  if,  as  in  the  cafe  of 
PafTmore,  chey  are  an  aggravation,  he  had  ccruinly  better  be 
without  the  interrogatories.     And  well  might  Mr.  M^Kean  in 
th^t  cafe  fay  to  the  oppofite  counftl,  ^'  remember  it  is  you,  and 
not  us  that  call  tor  them."  We  mean  not  taedablifli  an  inqutfi- 
tion  to  oblige   a  man  to  confefs  bis  own  gnilt.     No,  (ir,  ii  is 
the  intcreC  of  the  accufed  to  call,  or  not  to. call  for  interroga- 
tories.    If  he  denies  the  fad^  charged,  and  f wears  pofitively 
thiat  he  is  not  guilty,  then,  although   the  groiforfs  of  the  affi- 
davit may  he  partly  apparent,  yet,  unlefs  it  contains  fomething 
extremely    abfurd,  and  that   cannot  poffibly   be  believed,  he 
mud  be  cleared,  notwithftanding  the  tellimony  of  fifty  thoufand 
witnefl*es.     But,  fir,  he  mu{\  deny  all.     PafTmore  was  charged 
with  publiOiing  a  libel  againft  a  party  in  ao  tCdou  pending  be- 
fore the  Supreme  Court.     Inilead  of  denying  this,  he  infills  on 
the  truth  of  t^e  publication,  and  .tells  you  that  he  didn't  mean 
any  perfonal  contempt  againft  the  Judges.     But  this  will  not 
do,  fir.     No,  he  mud  make  a  full  and  fiat  denial,  and  xhc  denial 
mud  be  fucb  as  to  lemove  all  danger  of  injury.  But,  indcad  of 
this,  he  acknowledges  that  he  publiOied  this   attrocious  libel, 
calculated  to  agitate  the  public  mind»  to  dedroy  the  fair  repu- 
tation of  two  gentlemen,  and  to  taint  the  fources   of  jodice. 
He  fays  it  is  true  I  publidied  that,  libel,  but  I  mennt  no  infinu^ 
ation  againd   the  (ik)urt,  or  the  Judges.     Does  this  deny  the 
fad,  and  does  this  fimple  acknowledgment,    that  he   did   not 
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iDtan  to  bifult  the  Coart,  bare  the  tSeB,  of  doing  siway  bh' 
guilt)  and  all  cliance  of  punilhrnent  ?  Will  this  be  a  redrcfs  of 
tile  injury  ?  Noy  fir,  the  denial  mnit  be  fttdii  that  if  it  clears t 
him  of  the  contempt,  it  gives  the  partf  an  opportanity  of' 
bringing  an  indidlment  for  perjury.  To  my  beA  belief,  fays  hoy 
this  fait  is  at  an  end.  He  is  fwearing  to  a  point  of  law.  That 
poioti  if  eiEer  it  had  been  thought  ncceffary  to  make  a  qucHion 
on  the  fubje£^^  was  to  be  decided  by  the  coart,  and  not  by  PalT^ 
more's  belief. 

The  anfweri  to  the  interrogatories  were  drawn  up  by  Mr. 
lievy,  as  a  pvofeffional  man,  and  we  fuppofe  that  Mr.  Levy 
did  the  bed  he  could  fpr  his  client.  Mr.  Levy  knew  very  well 
that  Thomas  PalTmore  could  not  deny  the  faAs  charged,  with* 
^ut  being  guilty  of  pf  rjury.  But  if  it  was  fofficieat  for  Mr. 
X^afTmore  to  fay  that  in  his  belief  there  was  no  fuit  pending, 
fcould  we  fuftatn  an  indi^ment  for  perjury  ^  No,  fir.  We  (bould 
be  told  that  Mr.  Paffmore  took  advice  from  a  (Indent  of  law^ 
who  had  informed  him  that  he  waa  right,  and  therefore  the 
injury  and  the  crime  roaft  go  wlthovt  redre^  or  puniOinieiit. 

In  the  fame  book,  page  386,  there  ia  a  fiiort  di^um  oii  the 
fame  points  It  is  the  cafe  of  Qdriea  ts  English  and  (hews 
that  '*  where  a  party  anffwersinterrogatoriea,  as  upon  an  attach- 
ment the  oppofite  party  may  eifcept  to  the  anfwers  at  the  bar^ 
if  they  are  fliort  or  eyafive^'* 

In  5i^  Brown^s  JRep^rts  of  Caseg  in  Parliament,  page  84, 
i(^e  find  the  oaf<t  ^  Baitcman  and  Yielind  vs»  Conway  and 
Bowman,  where  the  brief  of  a  party  in  a  caufe  was  elandef- 
tinely  taken  out  of  the  charobep  of  his  vttomey,  and  made  an 
Improper  i»fe  of  by  the  oppofite  party.  The  Court  ordered  the 
bi»ief  to  be  returned  and  granted  an  attachment j  not  only  again f^ 
the  perfon  who  had  obtained  it,  bnc  affo  agaiaft  thofe  who  had 
made  ttfe  of  it.] 

I  will  not,  fir,  tmuble  this  honorable  Court  with  Kosdin^ 
all  the  cafes  that  i  might  produect  which  bear  upon  this  fubjeA. 
I  will  refer  my  learned  opponent  to  feveral  reports->*In  2d 
Black(lone*s  Reports  1110^  fSee  Appendi^^  note  h. J  in^  1(1 
Strange  S84,  where  two  perfons  put  in  bail  in  feigned  names, 
the  attorney  was  confidered  in* contempt  and  pot  in  the  pillory  ; 
Tn  3d  Strange,  1 184,  where  the  Court  granted  an  attachment 
againft  a  Sheriff  for  allowing  a  replevin  of  goods  diitrained  on 
a  convid^ion  for  deer-ftealing.  In  Hardwicke'^  Cafes,  42, 
^herc  one  of  the  Judges  of  -the  Kings  bench  had  iffued^  his 
warrant  to  a  diftant  Confiabie,  in  another  county,  who  refufiiig 
to  a£t,  was  puniftied  for  the  contempt.  In  1(1  Burrowa,  20^ 
Vhere  an  attoruey's  name  to  the  procef^  wfts  fet  thereto  w4tK* 
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•at  his  authority,  and  the  proceedings  were  fet  tfide,-M>and 
where  one  attorney's  ufing  the  name  o€  another  attorhey  with* 
out  bis  authority  was  coniideted  as  a  contempt*  In  -Ift  An* 
drews,  196,  fSee  Append ixj  page  63. J  there  is  «-  cafe  of 
particular  hardfhip,  bacit  was  confidered  neceffary,  for  preferv- 
ing  the  regular  courfe  of  jufttcC}  that  it  (hould  be  punifhed* 
In  2d  Strange,  1089.  Courts  of  Jocal  and  peculiar  jurifdiAiow 
have  their  own  officers  to  execute  proceft,  and  whenever  it 
becomes  the  duty  of  that  officer  to  execute  a  local  procefs  the 
Sheriff  cannot  direAly  a^.  Here  a  fuitor  obtained' judgment 
in  one  of  the  Superior  Courts  of  Weftminflflr  Hall,  the  officer 
of  local  jarifdidion  in  King's  bench  is  called  upoil  t«  ififue  hi$ 
mandate*  He  refufes  to  iffne  it  upon  the  ground -of  its  being 
inforoial  and  fUeifedual  by  not  being  within  the  jurifdidioD  of 
the  Court,  but  the  Court  declared  that  whatever  might  be  th« 
cafe,  they  would  never  allow  that  the  officer  (hould  refufe  to  re* 
ceive  their  procefs-^and  they  made  abfolute  the  rule  for  an  at^ 
tachmefft  againft  the  offider*  In  1  fli  Strange,  1 85,  a  mau  having 
treated  the  procefs  of  the  Coort  contemptuoufly,  an  attachment 
was'iiTQed  againft  him  on  th«  firft  motion,  without  a  rule  ti 
shew  cause. 

Sir,  with  thefe  cafes  in  view,  it  certainly  cannot  be,  that  tb€ 
puntfhment  of  Thomas  Paffmore  for  a  contempt  of  Court  ift 
unprecedented  ;  the  poiition  mu ft  certainly  be  wrongs  ahhough 
it  may,  perhaps^  be  the  laft  hope  of  thofe  who  urge  it. 

And  permit  me  to  fay,  fir,  that  not  only  this  fuiAmary  mod^ 
is  eftabltftyed  'and  ftrongly  fixed  by  precedent^ ;  but  atonemeM 
and  fatisfacVion  to  the  injured  party  has  been  invariably  attend- 
ed  to*  Wherefver  there  has  been  an  intereft  of  an  individual  link- 
cd  with  that  of  th<»  public,  it  has  always  been  a  rule  to  obtaih 
juftice  for  the  individual  as  well  as  for  the  public*  It  become^ 
a  comBion  eafe* 

Sir,  OUT  own  penal  law  countenances  the  principle  and  le^ 
galizes  the  pra^rce.  How  comnKm  is  it  in  cafes  6f  affault  and 
battery,  afVer  the  difptite  haS'bcen  brought  into  the  eye  of  the 
law,  that  the  partiefi  couvpFomife*  So  in  cafes  of  goods  ftolen, 
when  they  are  reftored^  it  is  common  for  the  a£tion  to  ceafe. 
Dots  not  my  friend,  the  Attorney  General,  know  that  in  ma- 
ny fueh  cafes  he  enters  a  nolle  prosequi  on  the  indi£tment? 
Sir,  this  is  the  cullom  and  the  law  of  the  land*  So  far  as  re- 
Ipedls  lights  and  fliades  of  attrocity— .whether  thr  offence  be 
great  or  fmall— a  liHip  on  the  T>ofe,  or  a  kick  on  the  place  of 
honor,-«-ihe  principle  is  the  fawe.  Libels  are  on  the'ftfn^  foot- 
ing with  felonv,  or  with  affault  and  batter)%  It  ?»^<iti>fiftefft 
with  the  pra<Stice  of  the  Courts,  yes  of  the  Courts'  of  PefaHfyl- 
vania  for  twenty  years  paft* 
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*  Tbe  attbrney  geneni  nev€r  thinks  of  bringing  «  profecuCion  • 
far  a  libel,  aniefs  the  party  injured  makes  complaint,  and  re- 
qairesit.  Thi&pra^tce  is  in  all  cafes  countenanced,  and  it  (hews 
that  the  noft.  particular  obje A,  is  fatisfaAion  to  the  ptrty  in- 
jorrd.  If  I  howeTer,  it  is  connc^led  with  an  injury  to  the  pub* 
Iic»  or  calculated  to  afieA  the  purity  of  juilicei  the  law  will 
punifli  the  delinquency  at  eHoe,  and  apportion  the  degree  of 
pun ilfaent  to  th«  offence* 

Sir,  if  all  the  caies  that  I  have  read,  were  out  of  view,  is  it 
Bot  apparent  that  it  is  tbe  duty  of  the  Court  to  proteA  its  own 
jorifdi^ion  from  outrage  ?  Tbe  Court  may  commit  a  man  for 
con. empt  without  affidavit  or  teftimony.  A  man  may  openly 
inlult  trie  Court-*T-the  Court  will  commit  him  to  priibn-^the 
next  day  perhaps  he  is  brought  forward^  and  fays  that  he  waa 
iDtoxiGatcd^-*thai  he  was  never  fo  before—that  he  is  yery  for- 
ty, and  prays  for  mercy*  Well*  iir,  will  not  the  Court,  if  they 
fully  believe  his  affertion,  difmifs.him  ?  He  baa  committed  the 
contempt  upon  the  Court »  but  he  has  made  the  atonement  to 
tbe  Court,  which  is  the  party  injured.  But  if  the  injury  is 
done  to  a  fuitor,  and  a  libel  is  publifhed,  calculated  to  afie^ 
the  dacifion  of  the  Court  or  jury,  the  Judges  will  not  take  it 
«p  as  if  done  to  them  perfonally.  But  the  party  is  entitled 
to  juilice,  and  fo  is  the  public  ;  and  the  Judges  may  fay,  that 
tf  atonement  is  made,  we  will  confider  it  in  our  fen  ten  ce-— if  - 
you  recant,  and  remove  the  obftru£tion  of  judice,  we  will  alle* 
viate  the  punifhment— but  the  merits  of  the  quellion  ought  to 
be  tried  free  from  the  prejudice  taifed  by  that  libel— the  recan- 
tation muil  be  fuU»  and  tbe  prejudice  compleatly  done  away. 

The  difcretion  of .  the  Court  is  recogniied  in  -every  cafe  th^t 
bas  been  produced.  But  the  aeceiHty  of  puniihing  offences  of 
this  kind,  is  equally  acknowledged.  Particularly  do  we  End  it 
in  the  deciiion  of  Lord  Harwicke,  when  in  the  cafe  of  Pool^ 
he  faid  that  he  knew  biro  well,  that  he  was  an  honeft  and  an 
hoilprable  diau—- that  it  was  impoffiblehe  could  have  intended 
wrong,— yet  as  it  mij^ht  have  an  effeA  upon  the  due  coarfe  of 
julVicc,  and  as  fuch  proceedings  ought  to  be  difcountrnanced, 
be  mud  punifii  even  his  friend9  whom  he  had  eulogised. 

Sir,  in  the  cafe  of  PafTivore  the  conduflof  the  Judges  was 
extremely  mild  and  admonitory.  If  Thomas  Paffmore  had 
come  forward  and  made  atonement ;  if  he  had  faid  that  he  ac- 
knowledged that  he  was  wrong,— acknowledged  that  he  had 
'  a£ltd  under  erroneous  impre&ons,  -that  he  had  been  niiiinforin- 
cd  and  was  forry  for  bis  condu^,  I  prefume  that  Mr.  Bayard 
would  hav^  come  forward  and  {kid  he  was  fatisfied.  In  this 
cafe  I  prefume -the  Court  would  not  have  faid  you  fliall  go  fiep 
—you  have  compleatly  cleared  yourfelf.     No>  fir,  there  is  a 
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mode  of  procedure,  which  although  it  doet  not  embrace  Art^ 
DunifliQicot,  is  often  as  effectual  as  the  fevereft  niulci.  The 
Court  might  have  called  P<i{rinorc  before  them,  and  admoniihed 
him  in  the  face  of  the  world  ;  they  might  have  fa.id  ^*  you  hav^ 
been  guilty  of  a  very  grofs  contempt  ;  but  you  have  very  pro- 
perly recantedi  and  the  injured  party  is  i'atisfied.  The  admin- 
iUration  of  juflice  is  again  clear,  and  the  danger  of  prejuaice  is 
done  away.  So  far  as  refpei^ts  the  £n«  and  iroprifonncnt,  at 
this  is  the  fird  offence  of  the  kind  that  you  have  committed, 
we  are  willing  to  difpenfe  with  the  punifliment..  We. hold  the 
idea  that  you  are  a  man  who  will  neyer  ^commit  a^  fimilar  a€t« 
But  if  ever  you  (hould,  then  this  Court  will  conceive  it  their 
duty  to  direct  that  you  be  punilhed  in  ao  exemplary  manner*" 

This  would  go  abroad  to  the  world,  and  would  have  in  4 
great  meafure  the  effect  of  panilhment ;  and  let  me  fay,  Gr^ 
that  this  would  be  a^ing  agreeably  to  a  rule  engrafted  upon 
our  penal  code— that  the  example  of  the  puuifi^ment,  and  pot 
the  feverity,  is  bell  ca^uU.t^d  to  prevei>t;  a. repetition  of  tb« 
evil.  .         ^ 

I  will  now  crave  your  attention^  while  t  go  through  aatho- 

riticS)  and  heap  precedent  upoo  precede nu.r  <*  ; 

• '         ■.',•.*. 
$d  Burrows,  page  1256  (S^e  Jppendi^jfage.ZQi^oU  M.J 

The  Court  will  plcafe  to  r^colledl  that  in  England  all  profecu- 

tions  iffue  in  the  name  of  .t^  King,  as  icL-Pennfylvania  they  da 

in    the  name  of  the   commonwealth*     And  here^  Hr,  let  ma 

draw  your  attention  to  tl^e, analogy  betw^n  tfie  outlines  of  thi& 

cafe  and  ;hat  of  Thoitia^   PalTmore*     It  had  been  agreed  that- 

po  bill  in  equity  fhould  be  brought,  and  the  rule  of  N'isi  JPrius 

was  made  a  role  of  this  Court*     Now  it,doe^  not  appear  that, 

PaCTmore  made  any  agreement  not  to  publilh  the  lib'el,  but  it; 

does  appear  that  Thoinas  PaHoiore  knew  the  adtion  was  conti-^ 

nueo  in  September  term,  only  two  days  before  he  pnblifbed  that; 

pf per  i— he  knew  that  the  fubjeil^  was  undef  .a4vi{'ement,— -and 

he  that  has  notice,  or  knowa  the  will  of  the  Court,  and  doei| 

not  do  it,,  is  guilty  of  it  contempt*    No  principle  in  law  can  be 

more  clear* 

.  Wheeler,  having  contrary  to  his  agreement,  brought  a  bill 
inequity,  he  was  taken  up  upon  an  attachment,  and  examined 
upon. interrogatories*  He  was  reported  in  coptempt,  for  be 
explicitly  owned  the  fa£t  charged,  *'  though,  he  pretended  that 
he  did  not  underdand  that  he.  had  ever  conien^ed  not  to  bring 
a  bill  in  Chancery,  nor  ever  meant  fuch  confenv 


»» 


Sir,  every  part  of  this  cafe  fervet  to  form  a  corred^  opinion 
»f  the  cafe  in  difputc*     This*  was  not  an  offence  committed  in 
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View  of  the  Court.  "  After  making  the  rule  the  defendant 
difmifTed  his  bill  in  Chancer^**  and  paid  all  the  cofts  which 
the  three  pcrfons  mcntioricd  in  the  rule  had  been  pat  to,  to- 
gether with  his  own. 

Well,  now,'  Cr,  the  contempt  is  not  yet  purged,  altho'  here 
is  compleat  atonement  by  the  aggreffor,  •*  Kothing  remained 
but  for  the  Court  to  pafs  judgment  upon  him  for  his  contempt. 
•The  Court  were  unwilling  to  punifn  him  further  by  fine  and 
imprifonmcnt ;  as  he  had  fmartcd  feverely  ;  and  yet  as  the 
contempt  was  obftinate,  they  did  not  care  that  a  flight  fentence 
fhoold  Hand  upon  their  records.  They  therefore  waved  giving 
judgment  by  confent.  Btft  that  the  attorney  and  trounfel 
were  equally  guilty  of  the  contempt,  an4  more  criminal,  and 
that  .if  it  ever  happened  again,  they  would  proceed  againft 
them." 

8ir,  my  w6Tt¥iy  •  friend  mufl-  cither  deny  this  authc^rity  aho- 
Ifether,  -or  fay"  it  iff  fttdt  a  caf6  that  no  Judge  coald*  overlodit 
without  a  violation  of  his  oath  and  the  law,— and  I  requelt  th6 
learned  counfel  to  weiffh  it  well. 

But,  Cr,  let  me  ncrw  reimrrTr^  that  when  it  is  attempted  to  re- 
pudiate the  £ngli(h  authorities,,  it  is  to  do  away  that  which 
docs  credtt  to  the  wtfdom  of  the  Country.  It  has  beien  wifely 
faid  by  Mr;  Jvflfeffon,  that  the  common  la#  is  to*  be  colleded 
firom  the  ufnal  monuments  of  it.  'T"hcfe  are  recognized  in  our 
<!ourts  of  Juftice,  in  aril  cafes  Where  they  arc  applicable  to  our 
ctrcumftancei,  and  where  there 'is  rio  prohibitory  legHlative 
aft.  Before  the  revolution,  thefe  ^uthbrtties  were  cdnfidcred 
as  binding  upon  the  'Judges,  and  the  evidences  of  <he  common 
kw  were  derived  from  the  decifion  of  the  Judges  in  Weflmin- 
fter  Hall  ;  and  in'  atiy  dedfion  bcfoiTc  the* revolution,  the  only 
enquiry  wasf,  whether  it  Was' fUpptTrtcd  by  Englifh  anthoritics. 
Since  the  revolution,  it  is  declared  tWat  excepting  futh  parts  at 
are  repugnant  to  thie*  conf!itutron  j  tbe  cotnraon  law  (hfiU  be  in 
ftiW  force.  •  It  is  e*pr^fsly  recogn^Kcdas  tbc'law  of  Pcnrtfylva- 
ifrk;  But  fVonI  that, -until  the -prefertf  ttnte,  no  £ngli^  autho- 
rities are  regarded  as  binding,  or  obligatory  ;  but  they  aVe  Vead 
as  furnifhing  the  reafoning  and  information  of  wife  and  iqtel- 
^igcntl  men.  Ttiey  are  upon  tliefame  footing  as'  tfioie  of 
Jrance,  Spain,  Germany,  Holtattd,  &c.  If  the  famtf  reafoning 
irfiich'  operated  upbn  them,  did  not  operate  upon  us,  we  would 
Beunw^fe,  we  would  ^be  treacherous  to  our' country  to  regard 
tSiem;  but  we  Thould  not  cfcfpife  them;  bet^ufe  they  are  deci- 
ded by  Lord  Tfcenyoir,  or  by  Lord  Heldon*,  but  view  ihtta  pre- 
cifely  as  any  other  book,  provided  they  are  not  adopted  upon 
an  oppbfitc  ruW  of  condutl. 
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Mod  of  the  authorities  to  which  I  refer,  are  antetcictit  Id 
the  revolution^  and  recognized  by  the  conltltution  of  the  ftatc. 
They  are  obligatory  upon  our  courts  of  juftice,— ^and  let 
me  here  add,  they  are  obligatory  upon  this  honorable  SeaatCf 
fitting  as   a  court  of  judgment* 

The  fum  awarded  againft  the  defendait  irt  the  tttt  t  hk 
read,  was  about  30/;  Had  he  held  up  to  the  rule,  he  would 
only  have  had  to  pay  that  fum*  But,  by  deviating  from  hii 
f^reement,  and  bringing  his  bill  in  equity,  he  had  to  pay  not 
only-  the  twenty  pounds^  but  about  one  hundred  and  eighty 
(loufids  ft^rVmg.  I  wifli,  Hr  there  was  not  fo  much  occafion  fo^ 
conddering  this  latter  circumdance  in  the  cafe  before  tis*  It 
is  a  proof,  how  far  a  contentious  fpi|^it  with  bad  counfel  will  goi 
t  wifh  that  PalTmore)  indead  of  taking  his  true!  and  vindi£tivd 
mcafures,  had  taken  the  falutary  adviee  that  had  been  given  td 
him  ;  and  1  wifh  it  had  been  contidered  what  would  have  beetf 
the  enormous  expence  to  the  (late,  attendant  on  the  eximlna' 
ticm  of  this  fubje^l,  on  fuch  a  flight  and  trifiihg  foundation. 

\st  Thomas  JoiteS'^\7%^^(See  appendixj  page  50.J  Thl^ 
is  teledled,  not  upon  the  llmilarity  in  the  nature  of  the  Q&nce| 
but  Upon  the  principle  of  punifhiug  contempts  gener4lly«  Sd 
in  Lord  Hardtoicke^s  cd^^^— *  1 50--(Sce   appendix,  note  W  W* 

fiage  6J)  where  an  attachment  for  not  obeying  an  or^^  of  the 
eili.ons,  was  confirmed  in  the  Court  of  Kings'  ben^hv  Agaid^ 
fir,  in  AndrtiifSy  275 — where  ad  attornf;y  had  fervcd  a  proceCi 
upon  a  perfon  while  he  was  attending  a  luU  in  Court.  An  atf> 
tachment  was  granted  againil  the  attorney  }  and  thongh  in  thip 
cafe  the  punifhn>ent  was  wayed,  yet  the  Court  held  that  th^ 
ferving  of  any  ptocefs  in  the  view  of  the  Court  waa  a  Conten^p^ 
and  punilhable  by  attachments  But  Ut  me  aik,  to  whom  wail 
it  conHdered  that  the  expiation  was  to  be  made?  Xt  waa  :0 
the  party.  The  proceedings  of  the  Court  were  not  impeded-*? 
nor  did  it  appear  to  afied^  the  ca4ife  then  pending.  But  an  in^^ 
jury  .might  be  done  to  the  |»arty,  and  upon  that  principle  alpnie 
was  the  attorney  attached.  In  Vernon  and  JScritcn*s  rcfortSi 
599,  300,  another  fuppott.ij  given  to  the  doftrine,  for  which 
I  contend  ;  and  in  another  volume  of  reports  of  cafes  in  Ire- 
land, which  goes  under  the  name  of  Irifh  term  reports— ^page 
1^48.  George  Hailop  had  been  attached  at  the  inQanee  of  the 
plaintiff,  and  came  up  to  be  difcharged  upon  interrogatories* 
He  had  executed  a  bond  for  the  appearance  of  himfelf  atid 
one  Reeves.  Two  affidavits  were  made  of  his  having  asf  fi*b-t 
fheriff  been  guilty  of  extortion.  Upon  thefc  a&davits  an  ad^ 
ditional  rule  for  an  attachment  was  granted^  at^i,  Haflpp  npt 
having  (hewn  caufe,  that  rule  was  made  abfQliite4 

M^   Ha  {lop  applied  to  be  difcharged  from  the   attachments 
Hiscouftrel  dated  that  in  May  \1[%7^  bt  Went  to  Lofldoxr,  and 
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duringr  bis  refidcnct  there  he  never  heard  of  the  proceediDgs  i* 
gainfl  hiiD,  nor  did  he  know  any  thin^  of  theni  tilt  bis  arreilt 
He  returned  irom  England  in  \fS9^  and  refided  at  Clonmel^ 
(in  the  vicinity  of  the  Court)  yet  no  attempt  was  made  to  ar- 
reft  htni»  nor  any  proceedings  had  under  the  attachment  until 
December  IT92,  when  be  was  arrcfted  for  a  fdm  tdmprehend- 
iog  the  plaintiff's  demand,  and  the  coll  and  fees  paid  tc  the 
flieriff**  It  alfo  appeared  by  the  anfwers  to  tjie  interrrogato<' 
Tits  which  were  exhibited  to  him,  that  he  ncithor  was  clerk  to 
the  fub^flieriS*  in  1787,  nor  did  he  ad  as  fub-Qvenff  in  that 
year,  further  than  February  l787-«-aud  that  to  the  bed  of  bis 
knowledge  and  belief,  he  did  not  receive  the  money  as  fo, 
charged,  Ice. 

Now,  fir,,  here  will  I  tell 'the  anfwers  of  Thomas  Paffmore^ 
And  I  will  clearly  prove,  that  with  refpf(St  to  any  fa£l  charg- 
ed in  the  interrogatories,  he  mufl  fwcar  poiicively.  Whenever 
9  party  comes  before  the  Court  lo  anfwer  inter i^gatoriea,  he 
muft  anfwer  yea  or  nay,  and  this  is  nectrirafy.to  afcertaio 
whether  atonenient  has  been  made  fo  as  to  judify  amelioration 
of  the  fcntence*  He  intift  either  acknowl^rdge  the  fadk,  orde*- 
ny  it  in  fuch  a  way,  that  if  he  fwears  falfely,  the  party  cart 
-iiave  remedy  by  an  itididUnent  for  perjury. 

1.0119  CtONMEtt,  ih  the  COurfe  of  his  opinion,  among  ma^ 
ny  other  remarks  on  this  cjlfe,  dbfervcs,  that  "  here  is  a  new 
mode  of  iinfwering  int^oduted,  which  1  mutt  condemn..  "  I  did 
not  do  fo  to  tlie  beft  of  iity  knot^ledge  or  belief."  Here  Haf- 
lop  got  the  money  and  reward.  As  to  his  faying  "  to  the  bed 
of  his  knowledge,"  fee  whethei*  lie  does  or  does  not  take  ad- 
vantage of  his  own  wrong.  He  apprehends  that  the  day  of 
reckoning  may  come.  He  runs  to  England.  In  1792  he  ex- 
ecutes a  bond  for  his  appearance  and  that  tif  ReeTies^  and  he 
does  not  appear  until  this  hour  ;  whofe  fauft  ^s  it  that  he  does 
not  come  befote  the  Coort  ?  It  is  this  tnan*s.  lie  is  in  con« 
tenipt."  "  We  cannot  poffibljr  difcharge  bim^  L^t  him  fet-^ 
tie  the  amount  as  to  the  cofls,  and  the  plaintiff's  aemand, 
v?itli  interett;  and  then  let  him  come  before  the  CoCirt  ibi  hu 
punllhment  for  the  contempt." 

I  will  now,  (ir,  with  the  permiflion  of  the  Senate,  refer  to 
a  cafe  which  is  not  certainly  obligatory  on  this  honorable  Court, 
biit  it  will  fervc  to  (hew  that  the  fame  fyftem  has  been  purfu- 
ed,  down  to  the  prefeht  tiipe.  It  is  the  cafe  of  the  King  a^ 
gaintt  Seaton,  lately  decided  in  Weflmiiifter  Hall,  and  my  wor- 
^thy  friend,  the  manager,  who  is  not  much  attached  to  Engiirfi 
authorities,  "will  readily  cxcufc  my  reading  it  from  an  Irifli 
liewfpaper,  which  is  perhaps  a  more  refpedted  autborky,  than 
ao  EngliUi  booH.    Ht^itrhian  Jonrnai^  .May  20,  \B^4*     (S^ 


gppendix'^page  6 4. J  Now,  (ir,  what  is  the  language  of 
hotd  Ellcuborough — that  ihe  rieff.adants  <*  behavior  to  the 
profecutor,  bore  the  chara^erpf  illiberAl  vulgarity.*'  (<  He  was 
qot  to  look  to  a  fpeedy  enlargement  of  his  perfon  from.cofifine- 
nent.  Ic  would  be  well  fur  him,  if  by  hia  contri.tioo  be  CQuld 
make  his  peace  with  Mr*  Wick^iam**' 

Sir,  I  could  heap  anthority  upon  authority,  and  pile  l)Ook 
upon  book,  until  the  honorable  Senate  would  find  it  inconveni- 
ent to  fit,  to  (hew  that  this  has  been  the  univcrfal  pra^ice  in 
^l^e  cafe  of  ^on tempts. 

.  /\ni  will  it  Rill  be  faid^  that  the  anfwers  of  Thoniat  Faff* 
n)ore«  ^cre  fqfficiept  to  purge  the  contempt  ?  His  not  being  a 
lawyer^  Qr,  t^  no  judlficacion.  For  in  13(6  moiftfrn  — 348,  wt 
Qnd  it  c|ear(y  an4  deciiively  laid  4own,  that  ignorance  of  the 
law  .may  l)e  oflere4  in  mitigation— >bnt  never  can  judify*  A* 
gain,  lift  in  Btb  77{ocjf<?rii— 123.  fSee  ap/^^ndtXy  note  O^  page 
3.2* J.  ^rhe  next|  fir,  is  in  Moselj^^^Sl.  1  will  only  read  the 
qlofe  of  the  caC<^,  (See  appendix,  page  3?,  note  N.)  It  is  to 
he  obfcrved,  fir,  that  if  any  perfon  fball  marry,  or  be  acctffarjr 
tQ  the  marriage  of  a  ipinor,  under  the  care  of  the  Court,  he  if 
guilty  of  a  contempt*  And  in  this  cafe,  as  in  all  (imilar  cafeti 
it  has  been  decided,  that  even  though  they  were  grangers  to 
the  decretal  order^  that  circumllance  could  not  clear  them  of 
the  contempt.  Ignorance  of  the  law,  or  the  fadl,  is  no  ex- 
^vfcf  \t  may  go  in  qiitigation  of  the  punifhment,  but  cannot 
purge  the  contecppt^  }n  3d  Pc^^  Williaros-^l  16,  we  find  a 
fimilar  cafe. 

Sir,  flill  further  upon  the  power  of  the  anfwers  to  purge  the 
contempt,  we  find  in  \2tb  moder^-'-t-'.fiWf  a  deciGon  ^hat  goes 
particularly  to  (hew  what  pught  to  he  the  nature  of  the  an* 
iwer  to  purge  the  contempt.  It  is  the  opinion  of  the  Court  in  the 
cafe  of  the  King  vs.  Simons^  and  is  thus  :  **  Per  Curiam.  If 
one  brought!^,  in  contempt,  deny  all  upon  oath,^  he  is  of  courfe 
dlfcharged.  of  the  contempt  ;  but  [f  he  has  forfworn  himfcir, 
he  may  be  profe^uted  for  perjury." 

I  am  drawing  near  to  the  clofe  of  authorities  on  this  Tub* 
jcft.  '  I  will  again,  however,  refer  to  Lord  Harwickey  pagt 
2^7.  It  is  a  part  of  the  cafe  which  I  read  before,  and  there* 
fore  I  fhall  not  again  trouble  the  honorable  Court  with  reading 
it.  The  principle  fa£l  charged  in  that  cafe  was  that  of  the 
parties  bringing  a  fid^itious  adlion  in  deceit  of  the  Court,  and 
as  it  appeared  that  it  was  a  ficlitious  a^ion  it  was  declared  to 
\^e  a  contempt.  But,  fir,  the  truth  or  the  falfliood,  was  de« 
clared  to  be  not  of  material  confequence,  as  the  effc^^  upon 
the  Court  would  be  the  fame.     In  the  cafe  of  paflfmore,  the 
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pn\y  c[uenion  to  which  it  was  iieceiQ*ary  for  him  to  give  an  an« 
i%cf ,  was,  *'  did  be  publish  tbc  libel  ?  If  hft  faid  "  r^/'  then 
i%  wa$  a  contempt.  If  he  faid  "  JVb,"  it  remained  with  irg  td 
IrHti^  Oqr  indictment  for  perjury.  But  an  attempt  to  get  ri4 
pi%  Of  tfvadc  the  (|aeftion  by  his  ftating  that  he  belttved  there 
1?M  no  fuit  depending  ;  and  an  attempt  to  juftify  the  lihcl, 
^ithflUt  ibewing  any  rcmorfe  or  compun6lion  for  what  he  had 
done,  was  an  aggravation  of  the  contempt.  2d  Douglas^  5l6f 
(^^e  j^fpfndi^i  mte  Y  Y-  pag^  65. J  Here  the  pradlice  of 
the  Cou^'t  i(  declared  to  be,  that  if  the  defendant  by  affid^^h, 
fully  denies  tlic  fcharge,  the  contempt  is  purged ;  bin  if  he 
fwears  falfely,  he  is  to  be  puniQied  by  indrdlment.  6tb  Modern^ 
^3,  (See  Appendin^^  P^g^^^j  ^ote  W.J  I  will  not  read. again 
the  cafe  of  Shebbeare,  where  the  defendant  did  every  thing  to 
purge  the  contempt,  apd  faid  \\^  thovj^ht  that  he  had  done 
<!Y$ry  thing  according  to  law.  But  \n  every  tafe  wherever 
purgation  is  fpokch  of,  there  is  a  reference  to  punilh merit  b/ 
5fn  indiftmtut  for  perjury.  j!^othing  hut  a  flat  denial  will' 
purg«  the  contempt,  ^tb  Modern,  81,  (See  Appendix ^  page 
Jf3>  f\ote  P.J  Now  here  we  have  the  whole  in  a  very  com- 
pcn4iotis  manner  ;  hii  own  negative  oai)i  (ha|I  be  more  forceable 
t'bc^ti  all  their  af^rmatives.  In  other  cafes,  i}r,  an  affirmative 
ifjay  l)c  viewed  with  greater  regard  than  ninety-nine  negativeif 
b^caufe  it  may  be  true  that  the  ninety-nine  qcgatived  maj^  not 
Jj^fe  able  tq  fee  the  objeft  fworn  to,  and  yet  the  one  affirmative 
jfiay  fee  it.  3ut  in  cafes  of  contempt  the  one  negative  purges 
the  contempt.     In   this  pafe,  however,  it  appeared   that  \ht 

Siirgation   was  not  compleat.     Why  ?   Becaufe  the  defendant 
Id  not,  by  his  anfwer,  plainly  deiry  the  fa£is  charged. 

%th  Moderri'-rl  10.  (See  appends^,  page  3 2. J  Here  the 
defendant,  itt  anfwer  to  interrogatories,  fwore  off  all  that  ^as 
charged  &gairt'ft  him,  for  which  he  was  afterwards  itididted  and 
f:<rtiviftfcd  bf  perjury.  In  Irisb  term  repdrU^^%Z!if  and  in  1^44, 
(tJaflop'^  C^ife)  the  doftrine  is  again  fupported. 

In  ^tb  J^Mrfow^—S  129.  (See  appendiXy  page  J3,  iu»t  <V^J 
Here  the  defendant  was  deoied  the  opportutiity  of  anfweting 
llpon  interrogatories  ;  becaufe  hii  anfwefs  might  go  to  tr^^vetft^ 
the  return,  which  is  n^aiter  of  record)  and  no  man  ca(i  fweari 
%6  4ifp<'0.Ve  'i  fcford. 

Now,  fir,  I  *m  going  to  read  thclaft  erf  thisferies  of  ^utho^ 
rities.  It  is  merely  to  prove  thiit  where  a  man  (Vears  to  that 
which  it  is  impoffible  tb  beFieve,  he  h  not  entitled  to  credit. 
Upon  the  fame  priticiple,  Whert  a  man  hJCs  knowledge  of  a  re- 
^drd,  or  where  a  mdn  is  in  Court,  and  heirs  all  that  pa!Cefi,  and 
afterwards  fays  that  he  kn6ws  nothing  about  it^  that  man  is 
U^t  entitled  to  credit. 
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[Here  Mr.  Dallas  reada  cafe  in  6th  terxn  r<ports«»T01« 
4hcre  an  attorney  being  required  to  anfwcr  the  matters  of  aa 
Affidavit,  fwore,  in  his  exculpation,  to  an  highly  incredible  fto- 
fy.  The  Codrt  granted  an  attachment  againft  him,  though  he 
pofitively  denied  the  mal-pradlices  imputcdt  to  him.} 

tf,  flf,  \h6  ftory  is  not  credible,  an  attachment  mud  be  grant* 

cdi     This  was  the  opinion  of  the  learned  Mfl  Erikinc  ;  than 

>^honi  no  tflan  could  be  better  inforpied  on    legal   queAions-^ 

po  man  Avhofe  "  eloquence  and  sophistry*  were  better  exerted 

in  Supporting  a  caufc. 

Have  I  then  fatisfsi^tonly  (hewn  to  this  honorable  Courts 
that  the  power  of  punifhing  contempts,  is  a  furamary  power  ; 
aAd  thkt  this  powef  n  an  inflrument  of  common  law  \ 

r 
1  • 

liave*  1  Ihcwti  that  the  publication  of  any  thing  that  can  af- 
it^  the  juHice  or  the  merits  of  a  caufe^  while  that  caufe  is  pend^ 
ihg,  \i  &  contempt  t 

Have  I  Ihewn,  that  the  publication  by  Patfraore,  repudiating 
the  party  to  which  he  is  oppofed  in  a  fuit,  and  denouncing  him 
ai  ii  perjured  villain,  d  liar,  and  a  fcoqndreh  is  a  flagr&nt  con* 
teitipt',  and  punilhable  by  attachment  ? 

Have  I  IheWn,  that  his  anfwcrs  to  the  interrogatories  wcro 
l^ot  Sufficient  to  excufe  him,  and  that  he  could  not  efcape  by- 
fayiiig  that  he  meant  no  offence  to  the  Judges  ? 

Have  I  fatisfaftorily  Ihewn  to  this  honorable  Court,  that  si 
purgation  muft  be  by  a  poOtive  dental  upon  oath,  of  the  £a£l 
charged  ?-^that  there  is  a  difcretionary  power  in  the  Judges  to 
rhitigate,  or  ameliorate  the  punilhment,  provided  atonement  is 
made  ? — and  that  in  all  cafes  where  the  intereft  of  an  individu« 
al  is  leagued  with  the  intereft  of  the  public,  reparation  or  a- 
tbnement  to  the  injured  perfon,  is  a  primary,  or  at  leafl  an  in- 
feparable  confideration  ? 

'  Hive  I  proved  All  thefc  things,  fir  ?  And,  if  1  have,  let  me 
appeal  to  the  candor  of  the  learned  counfel  to  fay,  that  the  pu- 
nifnment  of  contempts  by  fummary  procefs,  is  a  puniChmcnt 
c6eval  with  the  common  law  itfelf — that  it  is  necelTary  to 
the  kdminiftration  of  juftice, — and  that  without  it,  the  facred 
tribl  by  jury  would  become  a  mere  mockery  and  a  farce* 

It   now  appears,  that  the  common  law  is  a  part  of  the  law 
of'Pehnfylvania,  has  been  fo  acknowledged  by  repeated  «£ls  of 
the  Legiflature,  and  by  repeated  judicial  dcciCions.     When  tbc, 
illuftrious  William  PenHj  profccuted  his  views  of  fettling  in  a. 


vrildernefs,  it  ii  not  to  be  prefumed  that  he  exp«£^ed  to  find  ^ 
fyilem  of  lawi  among  the  favages,  adapted  to  the  circumftancea 
ef  civil  fociety,  and  the  proper  organization  of  bis  people^ 
That  good  man  did  not  fuppofef  that  immediately  upon  his  ar« 
rival  in  this  country,  a  regular  government  ftiould  be  in- 
nituied,  acd  laws  ftart  ap  like  the  tree^  of  the  wildernefa.  He 
knew  that  mankind  were  liable  to  error,  and  that  he  was  ac> 
companird  by  men  of  tl^e  fame  infirmities  that  are  incident  to 
the  human  r:^ce  ;  but  as  they  were  a6\aated  by  the  faipe  mo- 
tives with  himfelf,  and  equally  anxious  for  the  prefervation  qf 
their  rights,  it  became  incumbent  on  him  to  take  care  that 
thofe  rights  (houjd  be  preferved  ;  and  that  there  (hou(d  be  a 
proyifion  by  law  for  a  due  adminif^ration  of  jufti^e,  and  for  thi^ 
general  purposes  of  fociety.  J[n  the  charter  of  Charles  the  Sc* 
cond,  I  do  not  recoiled  that  the  common  law  is  mentroned  ; 
but  he  wa$  authorized  to  edabllQi  or4inanpes  ^n^  laws  for  the 
benefit  and  fafe  government  of  the  people,  in  all  cafes  whera 
they  where  not  repugnant,  or  contrary  to  the  law|}  of  Gres^t 
priiain,  &  we  find  that  he  eftablifhed  a  legiilature,  for  the  bene* 
fit  of  his  followers^  Sir,  the  expre^on  is  legally  that  he  (hall 
haye,  ^r  himfelf  and  followers,  the  benefit  of  the  laws  of  En- 
gland. Judge  BlacV^one  very  juftly  confiders  the  law  of  Jfln- 
gland,  as  ihc  genus  and  the  common  law  as  the  species  of  tha^ 
law.  They  entered  into  conceflions  and  conditions,  in  which 
the  law  of  England,  fo  far  as  it  would  be  applicable  to  their 
iituation  was  cxprefsly  recognized,  Thty  were  bound  by  % 
folemn  infiruroent  called  ''  Laws  agree^  i\pon  \n  ^nglandi"— ., 
in  which  there  was  a  recognition  of  the  common  law  of  £n« 
gland.  Unjer  vhefe  circumflances^  William  Penn  and  his  com- 
pany c^me  to.  this  country.  Their  agreement  ijiay  more  pror 
perly  be  palled  the  law  of  the  contran^ing  parties,  than  the 
law  oi  the  lano.  But  it  is  well  known,  and  the  learned  conn- 
fel  will  concede  it  to  be  fixed  principle*  that  when  a  mother' 
country  fends  her  people,  to  fettle  a  country,,  they  carry  with 
them  fo  much  of  the  (latute  and  common  law  of  the  raothe^ 
country,  as  is  compatible  with  their  ncvf  ponditioo^ 

The  objeA  of  the  common  law.  is  to  infare  b^ppinefs,  con* 
fort,  fccuiity  and  to  thofe  who  feek  fafety  in  fociety.  The  law 
is  to  be  applicable  to  the  condition  of  that  fociety.  It  will  be 
n?ceffary  to  explain  to  this  honorable  Senate,  what  is  meant  by 
the  application  of  the  common  law.  The  obvious  meaning  it 
this,  that  fuch  laws  as  are  fuited  to  the  condition  and  wants  of. 
the  perfons,  and  whatever  has  been  a^ed  upon,  or  made  a  ufage 
of,  in  the  judicial  decifions,  this  it  an  application  of  fo  much 
of  the  common  law,  as  may  be  fuited  to  their  fituatioo.  la 
every  flatutc  paifed  by  the  Legidature,  that  much  of  the  com- 
mon law  has  been  recognized,  as  being  adopted.  Again,  lir^ 
asfoon  at  the  Courts  of  J u Rice  were  inAitnted  by  Mr.  Penn^ 


iRrhttever  was  approved  through  the  medium  of  t  Judge  of  th^ 
Court,  was  applicable  as  a  law  of  the  land.     This  is  not  only  4 
corre^  dodrine,  lo  far  as  rcfpcd^s  William  Pcnn  and  the  fcttlers^ 
but  it  extends   to  every  fettlement  on   the   continent  ;  as  is 
proved  by  the  contemporary  writers.     Tucker's  Black (lone>  ai 
work  that  does  honor  to  America,  and  adds  dignity  to  fcience^ 
not   only  goes  to  a   recognition  of  the  common    law,    fo  far 
a^  it  is  applicable  to ,this  country, but  he  fays  exprcfsly  in  his  [ilk 
vol.  note  E.  pages  381,  2,  3,  4.     (See  appendix,  note  T.  page 
27.]    As  I  fhall  have  occafion  to  refer  to  that  celebrated  doc- 
trine, as  it  is  laid  down  in  page  380  of  this  volume,  wheie    he 
fays,  that  incidents  had  given  rife  to  the  opinion  thit  the  com- 
mon law  is  not  only  applicable  to  the  feveral  dates,  but   the 
federal  government  is    regulated    by  it — [reads.]      (See   ap- 
]Seodix,   note  S.  page  26.)    I  (hall  only   read   thufe   things  fo 
far  as  refpefts  the  prefent  fcope  of  my  argument.     T^en  fo  far 
i^s  refpe^s  the  opinion  of  Judge   Blackftone,  Mr.   Tucker  re- 
futes his  argument,  that  this  country  is   to  be  confidered  as  a 
•onqUet-ed  country  ;  and  he,  in  a  very  able  manner,  takes  a  view 
of  the   applicability  of  the  Englifh  laws  to  the  colonies.     I 
(ball  rtad  a  few  paffages  on  this  fubjcdt — (See  appendix,  page 

t  turn'  to  xUt  note  affixed  by  Chief  JuOice  Ktnfey,  to  fail 
edition  of  the  laws  of  Pennfylvania-— [1(1  (late  laws.  (See  ap^ 
pendix,  note  L.  L.  page  44*]  He  publi(hed  his  editiou  for  th'e 
convenience  of  thofe  who  were  interefted  in  landed  properry^^ 
and  for  a  hidory  off  the  laws  of  the  country  ;  be  gave  an  ac- 
count of  all  obfolete  lawi,  and  at  the  fame  time  remarked  on 
the  nature  of  thofe  laws.  (Here  Mr.  Dallas  read  the  extra£^.) 
Vow,  at  that  early  time  of  day,  it  was  declared  that  the  com- 
mon law  of  England  was  in  force  in  Pennfylvania,  unlefs 
where  it  was  altered  by  the  adls  of  alTembly. 

.  In  the  cafe  of  the  U.  States  vs»  Worrell,  in  the  Circuit  Court 
of  the  Pennfylvaoia  diQrid^^  it  was  agreed  that  little  (hould  ba 
iaid  on  either  (ide,  but  after  fome  obfervations  on  the  part 
of  the  oppofing  counfel,  we  thought  it  our  duty  to  enter  more 
largely  into  the  merits  of  the  cafe.  The  prefidirig  Judge. of 
the  Circuit  Court  of  the  Pennfylvania  didri^t,  Mr.  Chafe,  was 
€0  (atis&ed  with  tlve  nature  of  the  argument,  that,  after  I  had 
cfoncluded,  he  (lopped  Mr.  Levy,  and  faid  he  had  no  ncceiUcy 
for  going  further,  as  he  was  perfedlly  convinced.  In  that  catc^ 
he  happened  to  differ  with  Judge  Peters— L2d  Dal.  rep.  384.1 
^S^e  appendix,  note  H  J,  page  t2.)-^reference  to  the  judicial 
a£^8  is  this  :  the  a£t  of  Coogrefs  has  a  fed^ion  declaring  thati 
^«rherevcr  the  laws  of  the  feveral  ftatts  apply,  they  (hall  be  the 
rule  of  dectGon  in  the  general  Courts.  Mr.  Peters  differed; 
£rorn  Mr.  Chafe  in  opinion  fo  far  as  re(pe£^ed  the  common  law 
being  veded  in  the  U.  S.  Courts,  but  not  as  to  the  rccogni* 
cloii  of  the  common  law  by   the  "feveral    States.     It  may  be  a 


iefeA  in  tbc  law  eftnblifhing  the  Courts,  that  common  lain>  ju* 
rt(Hi£lion,  in  criminal  cafes,  has  not  been  given  to  the  Courts 
of  the  United  States.  Mr.  Chafe  was  clearly  of  opinion  that 
the  Coarts  of  the  United  States  were  vcft^id  with  the  powers  of 
the  common  law.  Ic  would  be  a  happy  confideration,  if  this 
}udge  had  a£\ed  fo  prudently  In  all  his  judicial  proceedings.. 
No  lawyer  would  have  reafon  to  complain.  But,  whatever 
nay  be  the  fate  of  the  prefent  etiquiry  into  his  judicial  condudt, 
he  lias  always  been  remarkable  for  the  quicknefs  of  his  percep- 
tion, and  the  foundnefs  of  his  judj^ment. 

Further  to  prove  that  the  common  law  is  a  birthright  and 
inheritance,  and  adopted  as  the  bed  means  of  preferving  our 
rights  from  violation,  permit  rae  to  turn  to  the  Ifi,  voK  of  this 
edition,  page  67« 

Adjourned* 

SAME  DAY,     P.  M. 

Mr,  Dallas,  in  continuation. 

In  the  year  1782,  Mr.  Speaker,  and  gentlemen  of  the  Se* 
nate,  this  fubjedl  was  conGdered,  and  a  decifion  had  in  fupport 
of  the  principle  now  contended  for.  In  page  67,  reports  of  de* 
ciGons  in  the  Supreme  Court  of  PennfyWania,  I  find  Chief  JuC* 
tice  M^Kean  itating  the  do^rine  in  this  way.**-^'  This  ilatt  has 
had  her  government  above  a  hundred  years,  and  the  ftatute  ^i 
embracery  has  never  been  extesded  either  by  law  or  pradlice^ 
duriofi^  that  peiipd*  It  is  the  opinion  of  the  Court,  however^ 
that  the  common  law  of  EngUnd  has  always  been  in  force  ia 
Pennfylvania  ;  that  all  (latutes  m^de  in  Great  Britain  before 
the  feulementof  Pennfylvania,  have  no  force  here,  nniefs  thejr 
are  convenient  and  adapted  to  the  circumftaiiicca  of  the  country  % 
and  that  all  Ratutes  made  since  the  fettlement  of  Pennfylvaniai 
have  no  force  here  unlefs  the  colonies  are  particularly  named." 
Then  at  that  time  of  day  it  was  determined  without  any  re* 
fereoce  to  the  cafe  of  Ofwafd,  or  of  Paffmore,  that  the  common 
law  of  England  has  always  been  in  force  in  Pennrylvania->^that 
it  is  a  birth«right  and  inheritance. 

So  early,  fir,  as  the  year  1718,  the  affcmbTy  of  PcnDfytvanis^ 
fi|pfK>Hed  this  opinion.  lu  an  a  (fl  pa  (Ted  that  year,  entitled  ail 
*£^  for  the  advancement  of  juftice,  it  is  declared  as  a  fettled 
point,  that  the  common  law  is  the  birth-right  of  Englifh  fub- 
je^s,  aod  ought  to  be  their  rule  in  Britilh  dominions,  &c.  (^ee 
appendix,  page  37 — note  A.  A.)  And  in  the  next  fe£tion,  i? 
is  enafted,  »*that  all  inquefts  and  trials  of  high  trcafan  fliallbc 
aeeording  to  the  due  order  and  courfe  of  the  common  law^^-ob-* 
iVrring  the  direAioos  of  the  ftatutelawsof  Great  Britain,  re-* 
.ktf^g  to  the  trials,  proceedings  and  judgments  in  fuch  cafes,'' 


C    ^J3     J 

Thisi  Gr,  is  before  the  revolutiooi  that  the  people  of  t^enfix 
fylv«ma  declared  the  common  Saw  of  £nglan4  to  be  theit^ 
birth-right  and  inheritance,  I  now  tarn  to  the  recognition  of. 
that  declaration  (ince  the  revolution.  This  is  the  a£t  of  177^* 
Sir,  it  was  the  fecond  adt  paffed  by  the  Legiflature  of  ?enn« 
fylvania,  under  the  conOitution  of  1776*  Indeed  I  may  fa^ 
it  is  the  very  fird  a£t  of  government,  and  it  palTed  In  January 
1777.  (See  appendix^  page  38 — note  C.  C*J  So  far,  fir, 
with  refpedt  to  the  ads  with  which  the  Legiflature  of  the  co« 
lony  formed  its  own  laws. 

s 

Now,  of  what  nature  were  the  exceptions  to  this  general 
adoption  of  the  common  law— -ithejlacutes  of  £ngland,  and  the 
Legiilative  ads  of  the  colony  which  had  been  in  force  ?  [Here 
Mr.  Dallas  read  the  exceptions,-*^being  generally  to  (latutes  o£ 
treafon,  or  relating  to  the  Aile  of  procefs»  to  laws  that  order 
the  taking  of  an  oath  of  fidelity  to  the  King  of  Great  Britain^ 
or  his  fuccefTors  ;  or  that  acknowledge  any  authority  in  the 
heirs  or  devifees  of  W.  Penn  ;  or  that  prefcribc  the  number 
of  the  members  o(  afTembly,  or  the  qualifications  of  eledors  % 
tx  that  command  or  dired  any  thing  repugnant  t0|  or  iiicoofift« 
ent  with  the  conilitution.] 

In  this  a6t  there  are  no  exceptions  to  the  principles  of 
the  common  law.  It  is  merely  a  declaratory  aft,  adapting  the 
laws  heretofore  in  practice  to  the  new  fituation  of  the  people* 

Sir5  bejore  the  revolution  in  the  mod  folemn  manner*  this 
common  law  is  claimed  as  a  birth-right  }  and,  §ince  the  revo^* 
lutton,  it  is  pofitively  adopted  as  the  law  of  Pennfylvania.  t 
pray  the  honorable  gentlemen,  who  oppofe  us,  to  look  at  the! 
whole  of  the  ad,  and  they  will  perceive  that  the  exceptions 
only  extend  to  one  fingle  point,  and  that  is  the  prerogative 
claim* 

In  the  fame  book,  the  late  Chief  Juftice's  edition  of  the  laws, 
page  272,  we  fird  a  law  paiTed  in  1780,  creding  the  high 
Court  of  Errors  and  Appeals^— [Here  Mr.  Dallas  read  of  this 
law,  fedions  5,  10,  and  II,  for  which  see  appendix^  page  41<— 
note  G.  G.] 

Thus  we  go  en  ftep  by  (lep  with  the  recognition  of  the  com^ 
mon  law  of  Pennfylvania.  From  the  firfl  day  of  the  fettle-* 
ment  of  the  country,  to  the  prefent  time,  this  law  is  claimed 
and  acknowledged  as  the  birth-right  of  the  people.  Let  us 
jud  look   at  the  fird  epochs  of  the  colonial  government  by  e 

egidature.  In  ibe  fird  volume  of  the  laws^  [Dallas's)  page 
30,  we  find  that  the  ad  again  ft  rioters,  declares  <<  they  Ihall  be 
punifhed  according  to  tbt  laws  of  England  {''and  in  the  fame 
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TO>tfnie;.^^  <59,  it  k  d«d«r«d  'th«  WrltK  of  re]^kviii  (had  be 
g^a^iltabie  b^  ifhe  jadicet,  ii^  dll  <*a(^ir  i^atn>ever  t^f^ere  ^i-Ant<. 
^bl&ky  tbr  tOios  of  EnglArtd,  talking  Orcority  As  the  ^aid  -lavf 
dirECPSy^^.',  Sit,  there  has'  not  hma  k  lingle  a€t,  or  proviiion 
tt>dd'«iWff^  tk^'fifc  laws*  ~ 

Int^  fame  b«ok)  pago  129,  and  aVfo  in  page  98,  (101) 
fcdtiort  tth,  th^  principle  h  again  recognized.  The  Orphan's 
Gonr*  is  autlioriBed  to  protteA'Tic^ording  t^  the  ruht  of  com^ 
man  law.  And  from  the  lirae  that  this  adl  was  pa(t«d,  u^  the 
prcfentday,  there  has  not  been  a  Cngle  adl  to  rcpeal^^  or  annul 
that  tKithoVitjr;  It  is  the  taar  of  Petlnfylvanla  at  thk  hMtlient. 
AHih'atteir&of  g(iardian(hipf  ^t  dependant  opon  this  auithorityv 
Inthcifkittc  Volume,  |bage  176,  fedlion  3,  it  is  declared  that 
"  thtf  jAflficCi  0f  tha  peace  fh»H-  hbld  their  feffions  according  to 
/ttWi  and'a^  luUy  »nd  effcdually  as  any  Jaftice  of  the-  peac*',  juf- 
tices-of  the  a^Rae,  jufticei-crroyer  ^Hd  terminer,  or  6f  genfc*»al' 
Jail  di^liV^,M«tty  or  can.do  t"  and  in  fefltofn  4,  they  ^are  aii*' 
thoi«ii5td  tO'takepeco^n^BBncfes  in-  the  fame  manner  as  the  jdf- 
ticesi^f  ihc?pdace-in  Groat  B^it^hi;  may  can,  or  ut^ally  d6— 
and  to'Wtiifc'pVoGdfs  «*Acffdrijf/«^  f<>'fot»/*  •     •  • 

Now,  fir,  we  have  no  authority,  no  definition  of  the  powers 
of  thfe  jirftifiXes  df  pdate,  extept  it  bfe  by  ^Ycftrcnc^  %&  rhfe  prac* 
itce  ih'Gt'^t'-lfitiiin.  They  arc  tb  be  govertied  by  the  Bn^ 
glillV  dotf^fe^ef  latlr.  But'-w*  even  lind  it  ena<Sle«t 'iw- the  inn^ 
Chief  Juftices'  edition  of  the  laws,  page  3U,  feAion  20 — (^See 
hpptndi''st\'pSgif'47\  /»^rt  ^/-Vj^^'O.'O/'tWat  tnarlt^me  offences 
arc  f6  b^  ti'ied  ccbatxlm^  i»'ti^a  'ajfufse  of  cmfnoti't^Mo.  ■  This, 
^ir,  il'fb  !ate  a%hVhe  ylfttr  I^SOi 

•  Now,"  fir,  1  Sfni-  travellhig  hdlily  and  cui<forify  over  t<te 
grcnimH  aftfcr  tliciadrtptiofto^flTfl^A, -aoi-betwtjerf  that  and  the 
conftitution  of  1790.  There  is  another  authority  in  the  2d 
volume  of  the  ftate  laws— ^.Je^  appending  P^S^  *^ — "•'^  ^'  ^J 
tin  ^^  paferf  iti'i'782','the5d  feiafion  of  which  declares,  tliat  in 
fle  trrmi  nations 'Of  the  board  6f -property,  nothing  fhani>e  ^Coti« 
ftrUcd  to  jJfe^fent  Cithef  of  the  parties  ffom  bringlrtg  thefr  ait;* 
t[o\i' at  tommdn- iaw* 

ft 

Many  other  inflances  of  the  exprefs  recognition  of  the  coin* 
"m on! aW,  might  be  addliced  ;  but  Iti'uft  I  have  read  enough^ 
\o  TtAio^t  aril  d6ubts  that  mrg^hc  exift  on  the  fubje^t* 

Let  us  n6w  Veferto  the  efllmatioh  in  which  this  ccrrtrmon  laiw 
Is  held  by  otlf^r  ftatcs  ;  and  I  ^ay  tttfc  attention  of  the  hon<Ow 
Vibfe  Cottftj'fn  order  to  lifteh  to  tfre  (bnttments  they  have  erx- 
pTrffed- in  their  tbtfAitutiohs.  •  'Inf  the  conftitution  bf  New  TorV-, 
^rttCle-Sfr**-iti  *.hc  cohftituAokof  New  Jerfcy,  fcaian-  2f2w«^^ 


aubhoriticii,  for   which;  ("&e,f^^^£aJ:I«c^/K^J  ^,9  V«rf  f  0-?rf?^^« 
.  E.  3.J[    -Wow,  fir,..wl;^,^4^^.,th'«s  Ta^i^ShgC;  ej^pvfjMibyi.^lJi  ti>cfe 

,  of  ;thp  <jpf9pyQn.law.    .4nd  }^q.Y,..f^^,.wUl  tiaJ.fie^t^^?^>*e  s»bje 
;ooQie^w  iVA/aiar  iM^g.-iR  any  <»n<!  of  iLbpfc  C9nrtjt^ti^«>^.:r^ftr♦4a- 

:I.wil|,fl9t4etaimhe  Sena Vp.vrM^;ni any  more  Hiftfi«(;e$  ffiiiich 

I  jCpulft  B?p4u^Pr  ^ut   will  ipgycly.  \^clGr  ita  %Un  Cij^Q'J^pn;  pf 

Te^cgpcj^hkh^was  m?ide  -s^t  g  .time  wtcp  tl^cy  ha^.fihf,  WJ>i:. 

ncEt  of  f^jexicnc^,  and  a4i,ppfv>r.i;uaity,.of  revi^^ijf!g,Q^cj-c«p- 

JHttt^ipn?.. p/Tbin  conftitupit^n ; Utb?.;ton[i^d  ap. it.^^Mjere ,^ao.^(«it 

,,9f  ^,^?afj^ly,a9^^,  and  io^c^d,  ^t.ia  ;vc,ry  innqU  to  the  Aionqr  pf 

*.^h^  P^^plef:,iv^.  i(B    17^/fii»«d  tbc  <fonftituWD.p^,pe;^P(fylvfi. 

^iiLa,.itf(^t(  all  .t^&  cptfftitiiHpps^  Gdce  that  tione  !lA]^,q;§d9p^d  vts 

♦Ijfipfip^Vfeaiji^^f^nd  p^vi^oA^,,   ..    ..    ,        .;    .,  ^a  •:  -.   :  '[ 

J     X" now  }>^g  lea^v^  p, f ^f«r  ^0  the  c^lcbraud  (repot r  pf,  Mr,. .^a- 

dJfop^  ,  $op?fi.  yfprs^  ^gp,  thc.ft^te  of  Virginia  tQo^.^a^ar^^./it 

tjhe^high-hai|dc4  n^eaJi^jie^  qi  \Uei  ^dfliinijkatipfl  ©f  the.  g^pc^l 

^goYcjT^meutM.  .,'i;hqy  fay  ,^4v?paJi,Cj|?  a^,*  ^^jey  fav  I^Jie  %dkion 

laft^and  <>^§nPj^»«.^W;u^j%wj9bK"f?ed  upon  s-beTp^pUij  I'^biy 

,faw   that!  (certajn.'Miflpenjtf^l^Tya^cfs  were  d«(ij;ouSa  ti)rqHgh 

^tbc  incdUifP  4?^f^  Ifgiflatjvje,  fo^ruj,  «^9.fubver^  the  ,coiaUi|^!>c^, 

aid  to  palm   upon'  the  peqp^l^  fonjethjng,  Iike.a  o^oi^ari^bsy*,    4-^ 

that  time  of  day,  the  republicans  did  not  poffcfs  thc.^power  that 


atleafV  tndetbrous.  \  ProYn  evetf'R^t^,  repttlfi^^Vi'fwerf  ^We 

receivU,  arid  Vc>eIMrm)iHt^i!s  the  cafe  ffotn'^Pt'ffrftyi^^lHHi. 
^l?ow,^?t  Was'thc  diity  tf  ^irginift  ^to  vifidicat^'ttit-'^BT-Vfter  of 

her'Iit'gin^^hrii.  I  %fA\Hh  'that''  tlitf  vhtuotis  ahtP ^cfflBhiMe 
'gentlem^h^'A^ht)  h  iroW^fecVetaiybf  rfatc'ahtf  thS  irtimberbf 

wife  and  good  men  who  were  coH^fted'  ^ith  ti!m,.Ha8  n'a  tWher 
,obj^^  in  jvjwjbu^  this,  and  ta«x^*fe.the  fallfcy  9f;  t(ie,piijec- 
,  tiop3  qi  tb^  fifter  ftatfiS*  .  TtM?y  .a(5;^frf>Hi  pur^jps^usei^!  .Amd 

the  report  fd^ea  tbem  ^as  ^nif}),  jjiQifQ^r  a;s  Jt  dfies>i^.^-^aj|£^  24, 
.  3,5,  V,  .2«,and  ^,.     I*ai  ;proja4v.6*»i<^f/jiyf^ft  U)?tt:ibis.co|py 

w;as  tranfmitted  tonieby.ihe  .Fr.efider)t  pf  ^If;  .ypiu4'(^at^s, 

ai^  a  tbiwg  SpPin^whlch  |ic  relied*  /.Tfei?  \fhole4?f.;tbi«^H^t»rat<;d 
,  ftatci^fip^Vj^i&r,  is  worthy  .qf  the  p^^ifal  of  ewe^y  ipjrp.wbojis 

iniedi^fUd  in  tbie  welfare  ^f  b^s  <;ou^ry« 


<»  . "ii  .»• 


Tbe  eyidcif^ccif  -tbe. ad^pplon .of  th?  co^^^>o»^,la*l'  i*  to  \t 
.oijci^ed  thr<9t»gb.«be  mediupi.  of  j^bp>^^giflatupe^^t[d  the'Couas 
iof  jtt(lU<»     I  ripf^r.  agajf  ..(e^'^u^k^r'a  BUci;(loa«,  .^94 — 41 1 


fSee  ApptndiX'^pagt  45.  J  I  will  not  read  the  ^tV^^gtt.  But 
will  refer  to  what  occurred  in  our  own  ftate,  Ifl  Dallas's  Re<r 
ports,  74.  (See  Appendio^-^page  4,0. J  The  qiieRion  arofe  in 
the  trial  of  four  Italians  for  xht  murder  of  Captain  Pickles. 
The  Court  affigned  counfel  for  the  prifonerS)  wlio  moved  for 
ap  ifward  of  a  taleif  dc  medhtafe  linguit*  By  a  Britifh  (latute 
CTery  alien  is  to  be  tried  by  a  jury,  oncrhalf  of  which  to  be 
liatives,  and  one-half  foreigners.  It  became  a*  ^quedtonr  whe* 
ther  by  the  laws  of  Pennfylvfinia  that  flatute  could  be  adopted. 
This  was  in  the  year  1/83,  feven  years  after  the'Cohftitiniqn 
of  1776  h^id  been  framed^     It  appears  that  iti  a  previous  de^ 

'  cifion  it  had  been  allowed  ;  and  Chief  Juftice  M'Kean,  upon 
the  Iground  of  ^^r^ce^eufy  granted  a  trial^tfr  titedietate  ling%Me^ 

-  Here,  fir,  as.  in  the  cafe  of  PaJTmore,  was  no  political  differ- 
f^nce,  no  oppreflion,  no  arbitrary  condu^,  no  dif^ofitiOn  to 
itmplify  jurildid^ion.     This  was  a  cafe  of  homicide,  a  cafe  of 

'  perfons  charged  with  murder;  but  they  were  entitled* to* the 
full  benefit  of  tlie  law— ^tbe  precedent  was  elhtblifhed  and  moll 
be  followed,  if  not  pointedly  abfurd.     The  decifion  was  by  one 

'  i¥]io  has  juftly  received  the  confidence  of  the  peonle  ;  and  I 
will  fay,  as  to  bis  capacity  as  a  common-law-judge  and  as  a 
man  of  ftri^  integrity,  no  man  ever  furpalTed  him.  So  preff- 
ing  was  the  obligation  he  was  under  of  adhering  to  precedent! 
the  Judge  declared,  that  if  It  way  a  new  cafe,  the  judgment  of 

'  the  Court  would  have  been  different}  ^ut  as  it  had  been  fd  de* 

*  ^ided  before,  he  coniidered  it  as  obligatory  upon  the  country. 

'  It  was  an  obligation  of  oath  and  duty, 

.    '  Now,  fir>  when  this  wai ,  feen  by  the  country  2 1  years  ago, 

,  ^nd  when  \  Ihall  (hew  yot^  that  in   the  year  17? 8,  the  whole 

.  |u-tnciple  of  PaiTmore's  cafe  has  been  ftrid^ly  recognized,  where 

.are  we  to. look  for  the  crinney  the  arbitrary  and  oppreiUve  con« 

,  ()u&  which  b^  been. charged  upon  thofe  gentlemen  ?  1$  there 

any  err.of  inlaw  ^  No-^tbere  cannot  be;  for  bptb  law  and 

cui)p^;fi^ef9  llridly  followed.     If  there  is   any  eiror  in  judg- 

.  inent,  let  not  the  gentleman,  as  he  values  bis  legal  reputation^ 

pharge  it  upon  ys  as  a  Qrime* 

Str,  I  have  (hewn  that  my  ideas  are  not  corred^,  not  only  as 
'  to  the  common  law,  but  as  to  its  adoption  and  recognition  in 
this  fl ate  ;  and  that  this  was  neceffary  for  the  fafety  of  our 
Jives,  our 'property,  and  our  reputation.  If,  however,- the  ar- 
gument" which  I  have  ufed,  does  not  produce  a  eonvidlion>  that 
the'  f owfnon  law  has  been  adopted,  then  let  me  lead  you  to  the 
lawy  of  Pennf5»lvania,  and  Ihew  that  the  Legiflature  have  re- 
cognized not  only  the  commot)  law,  but  explicitly  the  autho- 
rity to  punifh  contempts.  I  will  now  confine  mylelf  to  Lcgif- 
llative  record,  for  an  acknowledgment  of  the  doArine  I  con- 
tend  for.  1  will  trace  it  from  the  fird  fettlement  of  the  coun- 
try, unto  the  prefent  day,  through  Legiflative  a^9  and  fcjenm 
judicial  decifions*     I  will  proceed  jn  the. order  of  tima. 
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In  the  charter -granted  by  Gharlct  the  fecond  to  Willi  am 
Penn>  tn  the  conditions  to  thofe  who  pui'Chafed  un<lerhiin  ;  in 
^he  Hi/i  cdabtHhed'  on  the  firft  fettlement  of  tlve  country  and 
in  the  fucccffive  framed  of  government, — I  believe  three  of 
^btch  took  place  under  tl>f*.  time  of  the  colonial  adminillration, 
...not  one  fyllable  is  to  be  found  on  the  fubje^l  of  attachment 
for  contempts.  I  agree  that  there  is  not  one  word— »not  a  (in* 
-gle.fyllable.  What  I  infer  from  this,  however,  iir,  is  only  as 
it  refpcds  the  written  documents,  but  if  I  find  it  fpokeu  of, 
over  and  over  again,  in  the  Legislative  proceedings,  I  trud  that 
I  ffaall  not  fail,  ih'iuf&cient  authority  on  this  head.  I  beg  the 
gentlemen  to  remember  my  preliminary  remark— -there  is  not 
'H  (ingle  document  extant  on  the  fubjedl  of  contempts  previous 
to  the  year  1713,  and  yet,  hr,  I  will  (hew  you  a^  after  aft 
fpeaking  of  this  procefs  of  attachment.  Where,  then,  am  i 
to. find  this  power?  How  is  it  to  be  uoderllood  I  The  common 
IHW  gives  you  the  genus^  and  there  will  you  find  the  authority. 

Thtre  is,  (ir,  ndt  a  (ingle  written  document,  that  will  autho- 
rize the  language  of  the  Legiflature  upon  this  fubje^t,  and  yet 
we  find  in  the  a£t  of  1718,  fe£tion  8,  page  10 1|  vol.  1  of  the 
ftate  laws— 'f i^ee  Appendix  to  this  bookypage  4S»J 

••  That  theCourt  may  «?  fend  *^tf /r  attaclyiient  for  contempts." 
It  mud  be  fomething  that  belongs  to  them  ;  it  niuft  be  fome- 
thin^  that  is  infeparable  from  their  organization.  Is  it  by  the 
charter  of  William  Penn  ?  No.  By  feme  a  As  of  one  «>f  the 
three  governments  ?  No.  By  fome  antecedent  cHablifhrnent  ? 
'No.  But  it  IS  recognized^  by  an  a£t  of  a(rcmbly*  I  am  aware, 
fir,  of  what  my  woirthy  fi*iei^d  may  fay— that  it  it  not  a  com- 
mon law,  but  a  civil-latr  jurifdiAion.  Be  it  to.  Agreed;  Tht« 
it  part  of  my  fyftem  of  reafoning.  How  comes  it  here  ?  How 
comes  i  he  civil  law.  to^  be  iteognised  in  PMBfylvinia.  In  the 
^a^  itfelf,  ther^  i^  ne  )riee<»gilition  ef  the  civil  law.'  But  as  a 
lawyer;  and  a  man  6f  honor,  I  ttll  yoii  that  it  is  adopted  here 
aa  it  is  in  England,  as  a  part  of  tlie  common  law.  Without 
this  power,  how^can  they  execute  an  order  of  the  Orphan's 
•Court  ?  Is  not  the  power  of  attachment  abfolntely  neceifary  ? 
The  honorable  the  worthy  and  intelligent  member  will  ac- 
ktiow ledge  that  Aich  a  power  is  indifpen fable.  I  am  fure  he 
•iinderftands  it  correAly,  and  I  know  he  has  candor  enough  to 
acknowledge  It.  If  any  nian  difobeys  an  order  of  the  Court, 
he  is  liable  to  an  attachment  for  contempt.  *^  Tliis^  is  taking  a 
great  latitude.  Civil  liberty  is  a  great  obje<5t.  No  man  can 
•be  touched.  Trial  by  jury  mu(l  never  be  difpenfed  with  ;"  and 
yet  the  punifhment  by  attachment  is  eftabltlhed.  It  is  nece(ra- 
ry  and  proper* 

'   Tl>e  auditors  accotw^*,  and  executor*  accounts  arc  fettled  in 
^lie  Orphan's  Courts.  The  pra^icc  exifts  to  this  day.  Yet  there 
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i^  no  trial  by  }iKy.  'Nothing  of  that  kio^.  'NothiHg*c»i  be 
4tone,  aUbwgh  a  maii'«  propetty.  i^iay  .be  requeftefe^t  ,  No^ 
.ibis  if- all  doae  under  the  conditgtiacv^^and  ^|Ui<mc  a  Mifil^^bF 
jury,  I  won't  dwell  on  it«  •  ItUtop  pla^  tp  be  Aairii^erA90|f^ 
I  hope  tke  Senate  clearly  Underds^nd-met'  sind  I  defy  xh^ih^^^ 
stable  counfel.tcx  produce  a  (ingle  infti9m;e  ip  whicb.th^Orpkh^u's 
.Court  have  tht»  power  granted  jto  then  by  a|iy  fpeci&c  w#itt9|i 
4ocumeDt«  It  »B,a  tbipg  taken  for  grapt^d^  a  .oecefiary  appcoj- 
.dagey/and  as  fuch  reGogniised  by  the  Lcgi^^vure, 

.    ,  f  - .     .         . 

lo  the  fame  book;,  page  :^6I-— a  law  ^i  1730 — f^€  dppeii- 
4'tx  U>  ibisviark  p^g6  ^)  Here,  fir,  they  fpeak  of  .contj^mpj* 
and  that  the  perfon  of  an  infQUent  dcbtpr^.QiiaU  nop  b^jagain  ii^- 
fsrilbned  on  account  pf  any  comenjpjtcomfniwdibefor^  hiis,  dij^ 
charge,  ^hat  19  •  the  meaning,  pf  .thift  ppovifioot  TReri[);jnu(l 
.be  foine  La^w  toog&ve,  tbe  LegiAatAir^  an  .idea  of  pontcmptf. 
.Whec^  is  that  law  ?  Ib  it  wrictrcn  ?  ,  WJieje  a*n  ^  to^  fiigi^thj? 
written  authority  for  it  ?  Will  the  honorable  countel  (hew  rae 
j»ny  thing  jof  this  kind?  J^e^.^r^  he  .pjinwH:,  '.Aftef.ilKfing 
jHsyfelf  publiihed  an^diuon  of  tl|e  la\?s  ofr  f^n^Cy)v^nia,.'J  h^tne 
'iO'Vain  fearcl^ed  for  any  fuch  repon]  pr  autborityf  Ili$'C^»- 
x^m^x, generally,  nat  arty  particular  fpecieit  .Where  aoi  I,tp 
iind  any  authority  for  this  ?— Mull  I  refer  to  the  common  law  I 
Be  it  fo^  and.X  willr^Q -igoKber  pUd  fay<  t^rtt  is  no  wbeneielfe 
.to be  found*  ' .      .  •    .  ' ■      "' 
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•  The  vf9xi  calU  f^j^r  asn/^fpUpatioBa'Orit  ^ould.oot.be  ibe^r^* 
^Howiam  I  to  find  the  eiio^ning  oiit  ?  fty  referring. t^.thpirqw^ 
,%&»•■  I'fiifd  no  eicpUnation  tbere{;i>bec^uff:i't..W4s  gpneraUy 
4indeii(lood  to  be  ^e^^i^^d  fr4mi.the  max\i9f  «%ndi^Aiftom«  pf.thc 
;((0mmonla.w»  and^  )«idj|$ialdep4fion4.un^e.fiu  •  i.         •.::..  r 

,ri  Jntthe  .fmse  bctofcv<p*g^  »67j^f^^g  4pMf^i^^^  <4w  vnrh^ 

^age:  4*.  J."  Nowi  fi^rltero  .ia,aij|r^l5i6o»fif«t  ibe  pUnifhtnj&fltt 
4)y  :attaeii4ii«n.t,  potrOfiljffon^o^tiBAQfHs;  Qcrnvmitted  jn  ibo.f>upib 
-•ithe.Coufib^  butofof-ttioftjcpmrtilfeij  ^p^t  of  .the  vifiw.pf.  t^ 
i€ottrt ;  a«4;  civen  hc<re  the  ^udgf^A  <v  juflijC^s.Mfi  ^o.t^kfc?  ittrp 
WW*  reparaltion:  t^/the  partif «  inj ured^  as  they  ft^al*  thrpki  jpft- 

:  After  the  icon(llcuti<»n  of  177#,  and  botw^n  the  conftitfitioft 

^ot,  1790,  the  fttfwe  pgiwe^  14  agpiri  frecog*|*fMd  and  pftabU<b«4  in 

,the  Ck)urtfi.     In  the  (^ hie f  Ju (dices':  e^itidjn  of  the  law«»{p^^ 

;29l,  feftion.  9 — *(Sc,e  ApfiefidiXi  page  ^^^j}-  -.  Now,  Gr,  this,  is 

.at  a  time  when  the  conQttucion»  which  th^  worthy  manager  J^as 

ii»  much  'eKfol^ed,  and  fo  ^uftly  £:^tolled,  is  in  fuU  operation. 

.♦*  No  inan,<anbe  deprived  of  hi^  liberty,' e^scept. by  thelawjapf 

the  land,  or  the  judgment  of  his  peers.     In  trial.s  between  mafi 

and  man,  the  panics  have  a  right  to  trial  by  jury,  which  ought 

to  be  held  f^cred.-  Trial  by  jury,  Qiali  be  as  heretofore*"     In 
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the^ydaf  '80)  wlati  do  the  Legiflatwe  do  ?  And  the  gehtleman* 

.  wtil  €nH  when  I  co«ne^to  touch^  upon  -the  ^report  «f  th«  counctl^ 

of  cenfor^,  that  it  docs  not  bear  the  allviion  which  lie  hasgiveh'' 

to  it.     [Here   Mr.  Dallas  read   the  9th  fedion   »bove  men-. 

TbU^'fir.,  was  la  the  year  ]?80)  and  what  did  ilie  L^ifla-* 

tiuc  do  then  ?  They  authorized  an  auditor  of  accounts,  to  call 

b^orebiiir,  not  only  the  acconntablia  perfofi,   but  every  perfon 

wJ^^n^he  thought  could  give  information  on  the  fubje£k.     Upon' 

'nH^refui^cloii  of  aknowledge  of  any  thing  concerning  the  bu« 

fiTibrs' before  him >-  he  could  c«i;l(i^oufrom your^hotife-on  the  batiks' 

of  S^ufquehanna,  indme  -from  my  boufe  in  jPhiladelphta.     He 

po^Seffetf  this  power  by  IsL^'i^ri  under  t hi  cotiftttutiott  ;  and 

I  (rfoti't'think  that  the  ccrancil  of  eertCbrs  ever  Cowptttned  ef  it* 

Al)d  where  dd  they  «get  the  idea  of  contettVpts?  .Where  do  they 

bomrowiefrom  I'  rFhe>cM(litatton  ufidcr«  which  ^the  Legiilature 

•ai%ed,.pi^vided  thkt  «iQri»1  by.jary^ihould  be  «s    heretofore.^' 

Yet  thefo  auditors  had  the  power  by  law  to  punish  contetnpttf 

by  attachments,   without  a  jury.     The  Legiflature   gave  it  to 

tham.     How'could  they  do  it  ?  Let  os  fay  it  was  an  error  in 

judgment,  of  the  Legidature.  WIU  the  gentlemen  accept  t)i  that 

coitniproniife  ?  But,  fir,  when  I  find 'that  imftruinent  receive  the 

fan&ioii  of  the  faiges  of  the  c<Mintry — >wheii  I  find  attached  to  it 

the/ venerable  name  of  Frifnklin-^wlien  I  fee  all  this  ;  and  when 

I. fee  a  Legiflatureywith  tb'at'cb^ftitoticn  foH  in  view,  pafs  a  law 

of  thi^  kind,  I  csmnot  bdieve  that  it  proceeded  from  an  error 

ii»  judgmetit,  bat  fnom  a' due  regard  tiy  tbe  adtniniflration  of 

jaf^ioe* '   Let  us  look  ki  thr^tOth  fe^kion  ;  we  cannot  believe  it 

was  eter  aimed  at  the>de(brtr^ion'of  the 'trial  by  jury  or  thef 

filbverfiyon.of  the  oonftituxion  ;.  and  *^  «t  was,  futh  is  the  inde-^ 

pendance  of  our  profeflion  that  I  believe  there  would  not  have 

bdcn-fodnd  a  Gngie  man  amcfng  th^m  to  jcifhfy  it.  •«<  Se^ion 

)d«  Provided  always^  'C0V.  That  if  upon  a  try  ^fub  poena  or  fum-^ 

it)oiis,Ki}Utring  tine  svttfcmdaace -of  any  perfoti  or'  pcrfons  before 

the  faid  auditors  as  aforefaid,  a*reiiifn.be  niade,  that'  foch  peri 

Ton  is  not  to  be  found  within  the  proper  county,  then  the  faid 

aodieoVs,  or  any  twooftheiA,  may  iifi>e  an  attachment*  and 

procited:  thereon  a«  fiforefaid,  as  if  fuch  iubpifeda  orfaiumtfn^ 

badbeen  duly  fervied."  •       «  ♦ 

Sir,  tiie  auditor  has  ifTued  his  procesfs  under  rurptcion  that 
the  perfon  is  poCeffed  of  certain  infer ma(fiiofi,^ut  provided  the 
perfon  isnot  within  the  county,  then  ttte  auditor's  or  any  two 
of  then  in  ay  .-proceed*  try  al^tachment  aad  fuayiiiary.procei^k 

.  Qoed  God,,  fir,  ave  we  exclaiming  again(^  the  Jtil^esy  whi1f\ 
we  iMr'this.  kcfbrtTisl'^f  If*  ehe  perCbn  has  been  fei*ired  wii4j^ 
fummons  and  does  not  attend  he  lA'tifl  be  imm^diatc-ly  imprii^on- 
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eii.  If  he  12  oat  of  the  county »  although  he  has  not -been 
funimoned,  the  auditors  may  iffue  their  attachment  and  pro- 
ceed thereon*  Wc)i,  fir,  what  would  be  the  confequeoce  if 
you  or  I  were  dragged  out  from  our  homes,  perhaps  to  the  re- 
mote Q  part  of  the  ilatc — no  matter,  what  might  be  the  (ituation 
of  ourfelves  or  our  families.  But  fuch,  fir,  was  the  power  gi- 
Yen  by  the  Legiflature  of  1780,  under  the  conititutioo  of  1776. 

In  all  countries  where  there  is  any  important  commercial 
regulations  neceffary,  there  is  an  admiralty  jurifdiftion. 
They  take  cognizance,  agreeably  to  common  law,  doc  .only 
of  civil,  but  of  criminal  matters.  This  was  particularly 
the  cafe  according  to  the  maritime  law  of  England.  When 
the  American  revolution  took  place,  it  became  necefTary  for 
this  country  to  have  foaie  maritime  regulations,  particularly 
defined.  An  admiralty  jorifdid^ion  was  eft ablifhed  accordingly, 
and  I  am  now  going  to  refer  to  an  aA  in  which  this  procefs 
by  attachment  is  allowed— ^an  a£^  in  which  the  admiralty  had 
the  power  of  punifliing  contempts  by  fummary  procefs. 

I  will  net,  however  I  might  ufe  much  of  this  a^  as  applying 
immediately  to  the  fabjedl,  yet  upon  a  cafe  of  this  kind  and  be- 
fore this  kind  of  a  tribunal,  I  will  not  make  ufe  of  any  an-  ■ 
thority  but  fo  far  as  it  directly  applies.  When  I  turn  to  the  ad:, 
U  difcover  that  they  have  the  power  of  punifhlng  contempts,- 1 
think  it  is  a  fomelhtng  granted  that  fuch  power  is  recognized 
under  fome  general  fyfte.ni.  It  is  an  authority  fuppofed  to  ex- 
id  in  fome  previous  law,  or  in  fome  ftatute  ;  but  I  cannot  find 
it,  unlel's  I  go  to  the  common  lawi  The  maritime  laws  are 
merely  component  parts  of  the  common  law.  Now,  fir,  I  turn 
to  what  is  faid  oppn  this  fubje^i  in  tlie  fame  book,  page  308. 

Sect.  U  Whereas  it  is  necefTary  that  due  proviGon  he  made 
for  the  trial  and  determination  of  offences,  crimes,  controver- 
lies  and  fuits  within  the  eogniaance  of  the  maritime  law,  and 
Dot  eoquirable  at  common  law* 

s 

Sect.  2.  Be  it  tbertfore  enacted^  ^c.  That  a  perfon  of 
known  integrity  and  ability  ftiall  be  appointed  and  commiffion- 
cd  by  the  fupreme  executive  council  of  this  commonwealth, 
for  and  during  the  term  of  feven  years,  in  cafe  he  ftiall  fo  long 
(behave  well,  by  the  name  and  ftile  of  Judge  of  the  Admiralty  ; 
which  Judge  (hall  hold  a  Court  of  Admiralty,  and  therein  have 
cognizance  oi  all  coutrovcrfies,  fuits  and  pleaa  of  maritime 
jurifdidltou,  not  cognizable  at  thexomoion  law  ;  offences  and 
crimes,  other  than  contempts  against  the  said  Courts  only  ex- 
cepird,  and  thereupon  ftiali  pafs  feutence  and  decree  according 
as  ths  maritime  law,  and  the  law  of  nations,  and  the  laws  oi^ 
%\\i%  (K}mmonweaUh  Oiall  require. 


•'"hiJ^fir^Wis'-aift  in  tb^-^^eVr  iVsb^  after  VhVsMitutioh  qI 
*1tf7iS  wa$  iti  full  (Jf^efatloD  ;  and  tbough  I  admitthap  .tfiis  U  pot 
a  totfrCof  retdi'd  ;  yet  this  is  an  authority  given  by  the  com* 
moil  law,  having  adopted  adtiiiralty  jurifdiAion.      '     ^        ' 

'  ir*afc(W^  going  td  ftley  you,  that  in  this  very  aiSt,  power  li 
given  to  puriilh  contempts  by'  attachment.  '  ^edion  Sf^(''^ei 
^Pp^ndiyi^  page  46.^  This  is*  three  years,  Itibfequ^nt  to  th^ 
opefajtlbn'orthe'cenllitutioo  in  1?77  ;  and  to  fhew  mofl  era- 
phaticallj^  the 'dillin£lion  between'  the  conteVip^t,  ;^n4  the  injury 
dotie, — betwe^n^he  piiniftihieni.by  furomary  j)fo(:<;rsi  a^nd,  tjiat 
of  Hdfifttnftnts,— it  is  declared,  moreover,  that  the  offender  fliall 
forfeit' hi^  (hard  of  the  capture,  and  that  it  i?  to  be  recovered 
fcy'indi,dtifte{u*"  Now,  1  pray  the  honorable  ^enat?  tp  ppnfidcf 
the  ptrit)tiTft  which  tlits  uifled,  and  at  that'perio(i  pif  timo,  th^ 
farfie  ^atfiotic  charaiVcrs  who  framed  the  con  lilt  ution^.  formed 

*  part  Ot*th6  LegVflatuie/ 

•     '  t       •       • 

Tliis  fs'  liot  a'cafe^^fir,"  that  wajs  brought  into  vjew  by  th^ 
touhti^  o't^Ce'n tor's,  IViS  never  rtet  their  cenfure.  ylri\at  theij 
ha* 

bf'.  hi^  Iji)ehyj       ,  .     _.  ,_ _ 

the'l^nHy^^ — but  it  knocks  up  the  gentl^raaku'a  whole  tbcOryj 

.  Adjo^f  nio4  tUt  10  Q'dockio«morro#«    *  #!• 

.       TliURSDAYs  J»ntt«ry  17,  ht^i^ 

iii^.  tJALLA*.:-i-iri'<Jo'ntlnu4tion* 

....  .        '  »♦        * 

That  t  may  as  £boa  as-po^i^le  extricate  myjelf  ff •iii:t{ic  eni^ 
barralTme^nt  that  I^uow^ffe^riiii'^ojireqoeQCc  pf  tlie  ^nitoeroui 
proofs  that  p'refs  upon  theiargjUiAe&c, 'I  ikoAl  proGist^  cxpedti 
ttouily  in  felediiig  orily  thofe  that  paVticulariy  and  j^iutediy 
apply^^  Wben  the  3eo%te^  agreed  to  %i)o\xxn  yisAoriay^  I  wa^ 
reading,  from  the  late  Cbief  Jufike's  editioi^t  of  the  JbarWfi  (wfo 
l^ao,  t^e  a^  for  cDrablill^iii^g  admiralty  jurifdidiidD;  ; 

In  that  law|  fir,  the  right  of  th^  Court,  to  punifh  contempts 
%Y  atta^shmeuts^is  j:cco£nized  as^apre-exiftiag  {^iKiiief|t«  Af-> 
^er  having  appealed  to^my  lionoraJbie  opponmc,  for  the  accuracy 
of  my  remark,  that  the  power  of  atti(^iae|»t  it  c^svaf  whh  tht' 
cilabliihment  of  law  m  Peqnlylvviia,  atf  a,n  iadifpenfabk  ap«'. 
pepdage  ;  and  that  the  Legiflature  cofiA^  find  no^  de^nHion  of 
contempts,  except  in  a  general  reference  to  the  c^mokoii  laW)-^ 
1  went  on  to  (Iiew  that  the  Legiflature,  notwithltanding  that 
**trial  by  jury  (hall  be  ^s  berciofpre/*  had  by  eicpr^fs  ^oviCionj 
rctogni^ed.and  givea  their  authority  to  punifh  ^ontemfi^tt  in  ^ 
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fumnairj  way,  and  that  tbi&.wat  not  confined  to  the  cafe  o€  of* 
£tert  o£  the  Court,  not  confined  to  the  cafe  pf  wiinciTes,  not 
confined  to  j  is  net,  but  to  the  cafe  of  every  perfon  who.  iLoulli 
be  guilty  of  Uny  ads  denounced  by  the  Uw« 

If  a  vefTel  is  brought  into  the  por^  of  Philadelphia*  the  '^r- 
foh.biingfng  the  pfiz^,  muft  deliver  her  up  to  the  marflfial  of  tti^ 
CotKt  of  iamirHlty,  if  he  does  not  fo  deliver  her  up,  togeiber 
with  M  the  documents  and  papers  belonging  to  her  ;  in  (hort| 
it  he  cothmits  otie  fingle  a£\  again(i  the  authority  of  the  C<;>urt^ 
he  has  committed  a  contempt,  and  moQ  be  puniflicd  by  fiii^ 
and  imprlfonment.  Sir,  at  that  very  time,  and  in  the  fam<^ 
adl  they  declare,  in  exprefs  terms,  that  the  common  law  Jurir* 
diAioo  (hail  have  cognisance  of  all  cnminal  cff  nces,  ana  that 
the  trial  thall  be  by  jury  ;  and  the  Jiid'ge  of  the  Admiralty,  and 
the  JufHces  of  the  Supreme  Court,  6r  any  two  of  them  cao 
hold  a  Cotirt,  for  the  trial  offuch  offences  by  the  common  t^w^ 

Will  it  be  believed,  that  almoft  in  the  fame  pag<  of  this  afl, 
which  gives  the  authority  of  punilhtng  cpu tempts*  and  of  pro* 
ceeding  according  to  common  law,  the  fame  Legiftature  recites 
the  very  {^alTage  in  the  conlHtutiou,  to  which  the  gentleman 
has  referred  with  To  much  confidence.  '^*hc  right  of  trij^l,  by 
jury  is  particularly  ackfiowledged— Se£libns  18,  X^-^fSet  Ap* 
ptfidix^  pagt  47 •}  '  Good  heaven,  Cr,  can  there  be  ahy  thing 
more  forcible  thaathis?  In  the  tery  a^  where  th^t«rbonzc 
punifhroent  for  contempt  by  attachment,  they  authorize  the 
conflitutiontl  principle  wk4»-^idip0ft  to  tndi Amenta  for  criminal 
offences.  Let  it  be  dill  in  the  view  of  the  Court,  that  the 
puniflimeDt  foC  etiknifial  offsnces  tta11>  be  by  indidment  ;  ^nd 
and  fhall  a  Court  of  Admiralty,  which>a€,i;ording  to  law,;  it  not 
a  Court  of  record  be  invefted  with  the  authority  of  puni(hijig 
by  (uiAttiwy  proCtfft  I  U  it  poffibfe  t!hit  Phat  Court  (hould'  b^ 
snvcfied  wnh  It,  unlefs  it  vras  with- the  vieV  of  prote&ing  its 
own  propecstittg^  from  injury  «f  ittrtslt.  '  " 

ThitaA  of  irso,  wt«  in  force  at  tht  time  of  the  con^tt 
•f  ceofors*  I'he  manager  ha«  brought  forward  their'  report;  I 
beg  him  to  refer  agair.  t<>  that  autboirity.  Let  htin  ftc  how  faf 
it  will  avail  hi  in. 

■  * 

So  far  at  veQ)e€fced  thethip«>earp)eiiteri,  the  rotincil  of  cenfort 
complatoad  that  Ciiit  w»s  brtnging  the  Adfbiralty  Court  qvl 
ihore,  andf  ought  not  to  be  tolerated  ;  but  then  there  is  nocom* 
plaint  of  this  kind,  fo  f ar  aa  refpefls  the  authority  to  punilli 
out«do^  colitempts*  Not  a  fingie  word  is  uttered  by  the  coun- 
i:ii  of  cenlWa  on  this  head. 

■    ■   •      •  r 

^  But,  far,  wei^rcetve  ft  ill  further,  <h^t  the  power  of  fuTnina. 
jry  proe^fa^  cf  puainiing  contempts  by  imprifonmcnt)  is  vcflcti* 
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i^ytfk  tn  a  mIni{krial,ati«xo(:»tive,  an  4CC0uniiiYg^#ffl^r»::  Tbii 
pokier  M  vcfted  in  tbe  xoi;vpir^lJcrT^ni^r»»lr9£Jft|ifrfyihimit-~ 
(^cC',4Pf'^^*^**  P^g^  47— f-yb/r  Qj^Q^^J)  .  Nowy.^mleitKn^ 
pcrn^it  li^c  xo  aik,  wjitre^  ^o  w^  find  a  definition  of  tbe,^ord 
pinUfnpt;,  a«  firfl  uCedjin  a.  legal  Ce^Ce*  -Iris  ccrtaM^a  word 
whofe  ineaning  is  foin&where  to  be.  f^^und^  lyr  Kw^iiM  not  hiTC 
Wen  (0  fr^qacntly  intro^^td...  Ane^  we  tofefrf  to  any  Uw  of 
J^trnnfylv^nia  ?  No/  Can  we  ftnd  it  in  aoyvA^utie  ?  Np*  Wo 
l(jCfl  to  loukfor  itin  t;he£onxinQi;^l%w  ^loc^p^     ..,.1 

..This  |K>Wfr,  Jet  ii:te  flill.^kep^in.miBd^  w  %{}^we<igtTrq  after 
t,^4^  C9.niiitjatibrf  o4'7j6^  wh^ci  declared  tbat.no  man -Aouid  be 
c(r»rtjv«d  *of  his.  liberxy^but,l)y7K  tiia,!  by  jury,  aqd^a  di^  cowrie 
ol  law.  It  18  a  power  given  by  the  LegiiTature  of  Pennfylva- 
nia^^^nd  if  there;  s^re  ^mcs  in  which  thf  Lrgiilature  may;  be 
obljg,^4  to  deviate  from  the.  conAitution*  there  w?^«  certainly 
210  ^cj^i&ty  for  fach  a  devia^iion  ^t  thU.tioi^y-    - 

■  .         -■  ■»«»i* 

Xx  the  conftitutlon  gives  no  power  to  the  l^giflattuet,  the 
Tr^gUi^ture  can  give  no  power  to  the  department*  .vBut  ire  the 
caTel  have  juft  read,  the^Legiila^ure  coaftruing.  the  conftitO" 
iion  and  it!«  provifions.  hate  thought  thf mfely^e^;  j^ftified  in 
l^iving  the  power.  Wlicncyer  a  .princitpj^i  -j^^F^f^  i^gilfen  •W 
the  riecelT^'ry  p^weVjii^ix^  giYfn'ai^p©  wit|v.ijt.5rrtTi(^  'Ktriiii  bjr 
jury  ashere.t.of<^^;"  .wai  t^.trial  pf  twelyc-xoe^iippfi^tfifir  o%thfr. 
This  wa>  itiV  Hghtijntcpded  ^  he  prcferved.  Xh^f  i^the  pfLo,- 
cipal  jJowcr,.  Yiija  it  i^\p^\^  that,  any  mjan,  w.^q^prev^nU-  tl^ 
•due  operation  of  thi^^law  fMbj^s-ldla  hlmfelf  io*  tbf  ;y^iy^r  of  puv 
iiifhrnehtj  fnitdntirj  oy  tae  commoa  law* 

,.  3"^.iJ,}}r,  theTctfn<fa  ^e.ntlfiiijvn  m^y  f^y,  tj[^^,t)^c'.ifl4iviVdual  is 
TJoFpiepar^^d  with  legal  intpfroation.  ./Efi^ti^^isroqt  reaXloaabU 
ttiat  the  comptroller  Qiould  extend  ^b4s.inr|;ftt9i^of^pl)e;i^r^oa-^ 
that  it  is  arbitrary  and  oppreulve.;  Sir»  .tbip.^e  is  no  diftance— «• 
DO  part  of*  the  country  to  whi^l;»  his  pow£i,is  coi^ned*.  It  is 
co-exten^ve  with  thebo^indarieaof  the  llau<\  ' 

.  Sir,!  am  not  wifhing  kp  eiiter  into  a,cQmpromf;&  |v,ith  the 
oppoRte  counfel,  to  fupppCe.that  it  M[as  an  eritor  m  jtidgment  of 
the  Legiflatur^  to  pats  jthis  la)vl-  1\  is^iJiDlqit  prtnciples  of  pt|b* 
lie  potic^,  that  the  coiTiptrpllAr."*h^^^  l^'i^en.yi^U^d  wit^his  an- 

tliority.  '  Iti*  neccffary;to,|l\e'4Mc^^!P*^»'ft'"PW    ^^.  yiHtcCm    , 

Suppole  that  tne  p^efent  coniptroller-genera^,  ^od  I  believe 
ialiti  to  be  a  man  of  excellent  difpoFitiony  and  good  conduct 
fkrppofe^that  he  things  PfQgci;  to.. (end  hm  fuilppep^  to  any  per- 
{an^  /The  man  does  QQt;  appear.  The  cppptrpUer  flTues  lus 
attachment.     He  fias  only  to  fay  jhat  Jfie /^^reafoi^aply.  fuppof* 

this  man  poffcflTed  certain  information-i^he  did  not  anfwsr  to 
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Ific  {iibppena<r-I  have  brought  him  hy  attachmc^it — I  thought 
tie  t>offe(ftk{  tfi^  ittfofhitttenl'wahted-i-^Ut'hfc  dtjes  notUiI  havi 

4«  the  po^r  of  the  jdoipptwH*^,  itrp^  tain  trig  cvid'enc^^clativi 

^  accd^tii  - 

moft  ffm^tf 
niere  extirni 

4ipt»i]*tho  ihererwWof  ntfn'^^  rff^<f*^fiiy,.i-that   tfij5'''pirty  is 
iiotto  be  foun4,— -rtot  thWt  ^h^^  lias*  WiJftJd  to  arte ft4,S!i.BVt 


But* urtttt  ire  we  to'fty  to  ^  Ja^'^ffTm^If  eqiiai  tp  thd'coiilfjil  . 
fWtoKHir^a  4'a^  •maae  '^^Ith  -the  ekprtfPs  m^^  of '.pp'tcaFi^' tii 
^erty  and  preventh*  Vrcingfcl-I'nipnfbnmcitin'?  '^m 


the  ce*ifHlti<io>)^^tli^  'tbut'  ng(lit^*'tri«frby  juiy^fcairbe  as 
'ii^retofo^  and'flitfir  ^3c  heWTatr^J^:  '•  Tht  ptfeambl^to  tlie  1ft 
fifrafidh- df 'tWi  !«W  i*a!t^s,^Uat  '^'V^ereas  ocffonaf  iy>^riVrs^^ 

«fcrff ,  it>**  4Jtef<l«ff  %eihid*' bf* ''t>fbtfe«^iftg'  ftiojulil  be;  pr  AriKc^i 
'fo'that*aH'wi4)Igfui-f^ftra^nt8^iitfebf  niay^  andi  (pe^dllv 

reflrefied.'^* -qThi^  ife-tTic  '^o^lr  feMnt  •iW'vi.eW  'Jn'  rtiV  feAlbh, 
Npw,  8H^  'Witt-d^sMtray^ih^lfe'^lli:  fe!^^      tt  ^tic'fiifte'aijl  I 


t 
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the'Conitnjm^''bf'th*e  TaJ  Wit^'W/^thi^/the  rctpe^W  tinics 
aforefai^,  ^U  and  eviry  TicH^cfiBifef,  fhiritf,  feaoter,  keeper" or 
other  perfon,  under-officer  or  deputy,  (liali^be  guilty  o(  a  c^n-. 
^empt  <yf 'tiif  Cb-yrfj^AdW  thrft^^  #iiijcH  the  faidwrirhVall 
fiave-ilWW,'  m%Vi\H\t6  V'thfe  ^rft.^f^inc^  YbVfeW'tp/tiji^^  pf'^! 
foneri  or"  jiarti^  tfl^^Wli  diie  h'diittrei  pdunSsy  atv4'  iof  the  fel 
l»ud  offehc^'tfc^hfiridred,  piintfiViifta^fli^f  be'ani  u'heVebv 
<Tiade'ihe^iblfe''¥(i'ihdMor^&e>atirhf^^^  the  fatd  For- 

fciturep  $0  ^)^  recoyered  by  the  prifoni;r«  or  party  crucvcd..  in 
ftanner  if^rtTalJ-'P'-^ --- ^  =  ^    T      '"        -.'       ■J'^-t-'  •  ^^ '" 

Whence  arrip-^  t>^  8eHvi6"tl^e'  ^filnTiiio'if  |or*cohtem'pt^^       -^xC 

fjreffed  iri  t^^Jkw  enisled  for'  the  j^^cif5c  pref^rvation  of  the 
Jhertf  of  tltb  tiitlie)!/  and  of  ^Viycnting  v'.rop'g.«  ?    It  i's  n^^  ^^- 


P}^i!rf5tifeP-^^^^  PN.*rJi%^Pf'.Aj^  §iy?r^m;c.Gqun,;ia.vacM 
tion,  to   iffqe  ,a  writ  ot  Jliji&fas  CorfiUiS^  to  any  omcer  pf  )th9 

ourt,  but  he  may  direct  it  to  a  ^iva^^  cui^fctj-    If  l^jreCi^l^ 

)to  comply  he  is  lubjeft  to  a  conteViijit',  anil  finetC     SiVhat  con'- 

Tl^e^.  wqnhy,ftnx\t^m,'K\\o  faysjtji^t  evjerypfrfpn  w}io  jrca4* 

tjie^^CQpJlitiiVion^muftVnfJe^Clari^^U^  us  how  thif  !« 

re.cqp9i),^d,with  tbat  p/5.QJ;'^i'j;..>vUich.4!^cl?i,rc^  lUa;t  Jio  man  ih^lj 
'^.i^^P,»''^YTi.^^J>»sJjfe^  D^Sir;9^,jor  property  }vuhppt  ^hc- judg- 

Now,  fir,  let  m?  ^arry,f?;^4  ^i^"^  ^'♦^^.  H^'l^vi?  P.9l?ft¥*1^W* 

of  1790,  and  fce  it  always  reraembercif  that  although  the 
pl)raj[*e9)9gy  of  tlj.e  |wQ|C,of\ft^tpj:ii;^ns  tjifijy  d^fiV  fp.tiTtrrhf?t,f»[to 
this  part  of  our  fubjei^,  .yet.thejr.japth  ojcajti .precif^Iy'|t|hfi  fa^jpc, 
thing — that   every  man '  shall  'vave  remedy  oy  due   course  of 

fcfg W^  Qt  .,^h|^  L^ji^t^ce,  rtWt..Diei;.  fifter  .t)^c  *  ai^pp.tipi^  qf  tbf 
co^iljliujifipp  9Jf,  lf?6^,  T^  fic^ral  AffeiT)bV.o/Jh.at  ;rta,r>jisj 

°^L^ri^^X;fh^  t>f%«^j#«!}  fM«rM.S°??^f^«^;9n  whl(ihr  badjMft 
Rrvi^  b-^?*^'**  ^^^  '**^^ly;f^*'^"5&?y  .vo^l^.^vi^  ^o  cpfltravcpe. 

^^S;*.?-??!^?.''^!^'  ^«  J?f ,»9.yi*iFffl*jtHaa..4h^4{t^        ^f  J  7^.1  r; 

•*  Sect.  10.  Be  it  enacted  by  the  authority  af^resaidy^Th^it 

i^cas  tlia.t  tl><;  perfoiTi^Qj;.  jKii;foqf^^t4B  be  fubp.cp.na'd.  cjr  ^tjt^cjw^' 
iindcr^this  ac\lUe  nqp.-jn  tt\C  ^o^ja^y.-where  the.  canf^  i^pejadiAg* 

^l^^f^^t  .^^^^^  ^"'^^'W*  jV^,,  ^*'4^'^tf^^^  P^??''  ^*.?^  full  paw^c,fmd^ 
autbofrity'toTffuc  any  fu1)paiia:i9r-nt^qbmeot  into  the  <<;p^npea^ 

•where  fuch  perfon  or  perfons  flialMo  rcfide,  and  proceed  againd 

f*^?!^ P5^if°*' 9/'1^?rf;^n«'  i»J>: As<«}a?plc  a  xnauQcr ^  ^h^j|  iwiy  ^o 
in  caujc^pfi^dingan  jTi^cH  Cawrt;  ..agj^inil  vitnd)fe.s,  o)c.  oti^j-s*; 
\f\\p  ffiail.Ut^  coHi|jrll»UV.ij3   j.ttcnd,  in.pr  ^^  vfl^copttcgjpkt,  ot, 
luch  Courts/*' •     ^ •    '     ;.   •        :  •;^V   '^,^,^  ..,.,,T^ 


-  Sit,  I  am  advatkeitsg  fad  to  that  ground  upon  which  the  fa« 
brc  of  this  prbfecuticn  is  boilt;  a>id  ^  f  am  hot  miftaken  the 
fabric  will  foon  fall  over  the  ears  of  its  authors  and  be  tumbled 
to  the  ground*  ,Not  on  this  honprable  Senate  will  it  fall ;  oiot 
en  the  Houfe  qf  Ref^refcntattret  ;  not  on  the  Committee  of 
Managrrs  ;  hut  the  lipt  of  the  intereft^d  and  angry  Individual^ 
%h'o  is  the  principal  author^  wil!  fail  to  excite  attention  or  rc^^ 
fpe£t, — at  lead  on  this  iubje^  ' 

•  By  the  fcftionl  have  jafl'read  the  auditor  is  empowered  to 
tffue  his  attachment  I  Againft  who  ?  Againd  any  perfoh  living 
out  of  the  county  where  the  caufe  is  pending,  ^nd  the  au- 
ditors are  alfo  empowered  to  proceed  as  in  other  cafea 
of  contempt.  Now,  Cr,  every  man  who  has  been  guilty  of  a 
contempt  is  to  be  p«niflied  by  the  otiiy  rule  or  authority  what- 
ever, and  that  is  (o  be  found  in  the  practice  of  the  Courts  of 
law. '  Sir,  I  beg  leave  to  rekd  thitf  re£liori  again,  ai^d  the  ho- 
norable counfel  and  Che  managers  are  teqiiefted  to  cx^rclti  their 
ingenuity ,~not  to  difplay  their  fophidry,  in  giving  an  anCwj^r. 
(Mr.  Dallas  here  read  again  the  10th  itb^ton.]    !    ^ 

I  will  fun  read  the  3d  feftron  of  the  fame  a4\,  to  Ihew  what' 
other  perfocis  are  to  be  effeded  by  this  procefs. 

*'  Sect.  2.  Be  it  further  enacted  by  the  authority  afore^id^ 
That  all  fuc}i  ji^uditors  appototed  by  virtue  of  thij.  a^,  two  Af 
whom  irtia!!  be  a  quorum,  (hall  be,  and  they  3iT«  hereby,^ author-^ 
i^ed  and  iemj^owcred  to  caufe,  by  procjrft  of  ftibpana  and  at- 
tachment j  dtre^edto  the  (herifT  oV  corona,  of  the  copaty,  to' 
come  before  them,  as  i#eU  foch  pc^rfodf  as'  now  are,  or  hereto-' 
fort  hiave  been,  orftall  be,  commiffioners  or  treafurcrs  of  fuch* 
county,'  or  em^ddyed  by  or  finder  fuch  cotnmiJGoners  libd  trea» 
furers,  their  reljpcfttve  executors  of  adminlftrators,  as  all  other 
pcrforis  wliom  h  may  fee  neceftry  to  examine  as  wUheffcay  and 
alfo  to  compel  in  lik^  n^ivnf^r  the  prodn^ion  of  all  boqks«  pa- 
pers,' accounts  ~atid  'touchers,'  relative  to   the!  faid  public  ac« 
counts ;  provided  no  fuch  fubpoena  be  rettfrnkble  in  lefs  than 
ten  days  after  the  date  Xhereof^'* 


\\     '  M.J 
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'  The  Senate  ^if^leafe  tar  ohfervu,  that  this  doftriiic  ^is 'tlie 
Work  of  a  "Legrffature,  und^r  tfie  pi^efen\  conflitution  ;  ';ind    if 
three  auditors;  appointed  by  the  Court,  for  a  fpecific  pi^irpofe, 
are  to  be  entruftcd  with  thU'^power;  what  ihoald  be  the  jorit- 
dialoft  b<  a  regular  Coiirt  rf  Joftlte^ 


:;  lir,  is  it  %  contempt  a^  all.  that  a  man  ihould  not  live 
^Axiit  county  with  the, auditor  or  comptroller  ?   But'  the  ' 


*  1  %^\ 
m  the  (\i 

ptrwrr  is  ahffduie/,  arfid  th^y  may  attach  and  puni(h|  although  no 
offence  is  offered  to  them* 


• 


Ic  no  cfaarter»  in  no  inOruBient  ent«rfd  into  by  'Wi11i%ni 
Peon  were  the  Courts  ever  diredlly  inve(\t4  with  (he  power  uf 
(lunHhing  contr.mpts  ^r^bi^t  in  the  Courts  of  Common  Pleat 
911(1.  the  p.upreme  Cgurts  »'•-«( he  cafe  of  the  Admiralty  Courts 
and  of  the  Con)ptroUer»  are  all  ta|cen  by  refc-reoce  .to  the  onljr 
article  that  can  explain  it,— •the  Courts  of  conmoii  law.  IVit 
principle  is  clearly  eiUblifhed,  and  was  well  known  to  thofe 
who  framed  the  conAItuiion  of  1776)  anil  to  Uiofciwho  framed 
that  of  1790.  .  f 

.    ,:  '     *  » 

Prom  the  fird  fe^t.lemeot  pf  |be  coqnfry  itbeciime  neccffary 
that  tbere.fliould  ^e  fpme  high  <4PP|roiilingiftHthorlty— chat  th^rc^ 
fliould.  be  a  Superior  Courtr  4to  rcvifie  the  |udgiiieai  o(  the 
toferior  ones.  It  was  abfolutiely  neceffary  t9  give.fime  fucb 
au't|iority«  The  Legiil%ture  of  Peoafy I vania  veiled  tbia  fo  car« 
If  aA  the  year  1 7%2  expr^fsly  in  the  Supreme  Courts  aod  thif 
autaority  has  been  granted  and  recognised  from  .time  to  time* 
They  veiled  in  the  Supreme  Court  the  fiiperintendtttg,  oob<^ 
trouling  power,  and  gave  an  appellate  joriidiAion  to  that  Court 
in  ai  ample  a  manner  as  the  King's  Bench}  the  Commoa  PleaS| 
and  the  Exchequer. 

Ift'voU  ftate  laws,  179»  fe£lIon  l\^(See  {Apptndtx^  page 
^45.J|  This  re£lion  merely  gives  the  .frames  €»r.  Mrganiaatioti  of 
the  Court.  I  will  now  read  ie^lian  \%m^SH  Appendix^  p^g<^ 
45,  46. J  After  giving  the  inveOiture,  as  to  the  fubje&of  ju^ 
rifdlAion  in  appeals,  it  proceeds  to  give  the  cenforial  jiiriidi^liott 
-~and  then  it  goes  on,  and  explains  in  which  way  the  general  jtt« 
rifdi^lon  (hall  be  exerci fed,— -that  is,  in  the  ftme  manner  at 
the  Kii\gs'  benchi  Common  PUaa,  and  Exchequer  may  or  can  do* 

Kow,  fir,  the  Legiflature  mud  have  bad  the  ri|b|ed  of  eoo« 
tempt  full  in  view.  They  do  not  fay,  that  the  contempt  (baii 
be  puniflted  in  any  particidar  manner-^not  a  Angle  fy liable  on 
the  fubjeA— •but  leaves  that  to  be  drawn  from  the  pradice  o^ 
the  Courts  of  King's  bench  and  Exchequer*  The  Court  is  to 
adminifler  juftice  according  to  law  and  known  pradktce  ;  aU  its 
proceedings  mud  be  kept  pure,  and  pntainted.  Is  it  i>ot  indif- 
penfable  then,  that  it  fiiould  be  veftcd  with  the  power  of  fuoi* 
roary  procefb,  in  the  fame  manner  as  the  Courts  of  WeftmiuRer 
llall  \  Mnft  not  the  LegiAature  have  had  this  in  view,  when 
they  granted  the  powers  of  thofe  Courts  to  the  Supreme  Cqurv 
pf  Pennfylvania  ?  No  lawyer,  (ir,  caa  efcape  from  this  cont 
ftruAion  ;  and  I  am  fuie  the  honorable  counfcl  will  not  tell 
lis  etherwife.  He  will  acknowledge,  that  the  fuitor  (hall  not 
be  deprived  of  a  fair  and  impartial  hearing<i-«.tbat  it  is  the  duty 
of  the  Court  to  take  care  that  he  has  it— -to  be.  firm  and  iuflcx^ 
ible  in  refilling  any  extraneous  matter  offered  to  the  Court  or 
jury-- and  to  pum(h  all  attempts,  to  fubve^t  the  fair  aiid  up* 
right  adminiftration  of  law  kndj.u(llce. 


-  in  the  jizt^idt  a-  law'  \^«  paflVdrthit  irioiified  thh  infiU 
iution  of  tbtf  8i)<pfeVne  Court,  f6  ai  td  pr6vide  for  ihi'apfpoifxt- 
Jnent  of  »'foi>rtli'Jirdg^,  'i^nd' retjoirtiyg-iiie  faid  tool- Judg'c^  cci 
goto  th« 'Oifcuits  5  bufai  t^  thtrpo^ers  of  the  Court  tire/ 
^ere  pbced  upbn  ikt  fani«  footing^'iis  before.  Tbiv'is  rii  tlie  tft 
%ol.  479»  1  • '  •'  »  »  —  •   .  .  .  .    ! 

.  *«  &  it  €mMatf»  Thfft  fo  nrnch-  of  the  faid  rcchcTi'aA  o?  Gc-' 
iieral  Affeuibly,  as  relates  to  the  Governor's  ap|ibiii6ng'  tftttf 
commiflionating  three  Supreme  Judges  oniyi  and  to  the  uomi- 
natifta  and  oppoitfttttieftlt  df  th^idafi  andttmes  for  riditrg'to  aTnd 
bolding  tb«-Qrcohafid,  Nifi  I^ftUi'Cioiirttf  ih  the  faid  tdotintieso^ 
Cbeflcr  a«ik.]Biicls  refp^trvelyV4haIi  be,  atidisher^byrdc^threlA 
td  be,  if«fpda*tfd;*milt  and  void  j/ahd  tfiat  there  Ihail  be'fdijf'pei'- 
ibntoi  kbowD-mt^my  and  abifrty^  cowiiniffibnated  bV the' Go- 
vernor of  .vhia^fA-o^tftie  fer  the -time  b^ehrg',  ij/f^veril  ttlffxyjA* 
{Miteiuts^  or  VKimm\iAcftt%i  unde>f''t'fae'gtHt  feaf  of  thU  frdViiitci, 
to  be  JuAges  of'  the  Sfepretrte' CoAfft,"  one.  of  Wlidfri  fhalfl  fed 
difaogoifbed  m  hb  C<)mnHfflon  by  tfie'  niimfe  oithe  ^iief  TuC:. 
tfce  ;  vnd'tvjefy  rfthfc  l^rid  Jud^ei  fliiSifl  'have  alf  tXe^'p^uTi^rs,' 
fights,  authorities,  jurifdidlions  and  privilege,- as* arrgitKfn'^ttf 
the  Supreme  Judges  by  the  above  recited  adl  of  Affc^ibjy  ;  ..and 
that  the  feud  Jo^gei  of  tWSoprcrae  Court  oP this; prrov^liicc^ 
jhaU,  and  tbef  ai^- hereby  etijoifrsd/if  ociafidn  r^cjiiiM,  to^^<^' 
the  circuit  twidtt  hi*  e^ety 'ycari^rntty  the' federal  c'buifticivWitTi-.* 
in  this  prorincev  oh  £bth  days  aird  tftnes  ai^  they  'fhail  rtomnJUtfc* 
MMi  appoint  ;  ttben  and  Wh^re  ihef^  err  atiy  one  of  theni,  ilt^ff 
try  all  fwcfbi  iiTuee  in  fa'^t,  a«  fhali  bVdepending  in  the  fai^  CoUrt, 
tnd:  removed  otft ,  of  ahy  of  the  counties  ;  and  generally  do, 
t^eoute  aitd  p^i^fdki  a)!-  ttn^  every  foth  ads,  matteYs  *a1)t! 
things,  and  exercife^  ufe  and^  put  in  practice. all  fuch  powers^ 
iuthoritkfs,  jurifdil^iorfs  and  privileges,  as  a(re  enjoirted  and  fe« 
^liredof  tNui^,  or  giv^nind  granted'ontto  them^  in  and  bVtl^e 
laid  recited  aa  of  Gcnenri'Afficrfbly.-*        ' 

> 

•  How,  fir,  here  wc'flnd  tbeni  ve'fted  wltlf  art  tfie  powers.  pfK 
alleges  and  jarifl^rftiotis'  that  they  formerly  poffeffcd  j  and  if  the 
power  of  pOni^hing  contempts  was  'exer'difed  by  the  Courts  o^ 
Kings  Benih,'  Common  Pleas  or  Exthtquer,  theft  Judges  ^ere 
defied  with 'that- powet.  If  Tim  able  to  (hfew,  (artd  1  am  Cure 
1  (ball  be  ubte  todnit)'that  thefb'pow«rs  were  tiot  inconfiften^ 
ilrith-tbc  conftittrtion  of  T^f6,  nor  the  conlliiution  of  }T9Cf, 
ifliAll-thcn  have  eftabliffifed  fuffieicnf  gl^ound  for  the  fupport' 
of  my  >Korthy'aud'rdpc£lablc  clients.' 

The  2F4th'fe2^ion'of  the  conflitution-of  i 77 rf*  dec! ares,  tha^ 

**  Tlic  So preme- Court,  and  the  fever al  Cocirts  of  Common  Pleas 

,   M'  ihis  coiftrtonweaith,  (hall,  bcfides  the  powers  ufually  exer-* 

tifcd  try  ittthCJouftSj  have 'the 'po'^ferS'  of  a  "Coxxh  of  clunqcry, 


.«^ 


fo'fsir  a^  relates  to  t\K  perpetiisitih?  of  teftimon^,  obtaining  ey|- 
'dence  from  places  not  vritliia  this  flate,  and,  the  care  oi  the 
per(bdf  [^lij  efkates  of  tbofe  who  are  non  compotes  mentis,  and 
Tttch,  other  powers^  as  n\ay  be  found  necellary  k>y  future  general 
alTepiblies,  not  inconliAent  with'tbVs  conflitutiori* 

In  the  very  firft  important  ad  P&^cd  fubfe^qent  ^o.tbe  coq- 
fiitution,  in  order  to  revive  and  eflablifli'  the  Courts  of  jyilic^, 
the  principle  is  recognized*  1(1  vol.  State  Laws^  723*  Such 
wat  the  (late  of  things,  fir,  ^hile  the  Supreme  Court  poiTeired 
fnerely  a  cenforial  authority  and  an  appellate  jurifdidlioD. 

<  ■  .  . 

..,  Jb  the  y«ar  1786,  in  the  pity  p£  Philadelphia,  it.wa*  fouikd 
4b^t.^he  bufinefs  of  that  great  commercial  capitol  had  augment* 
fsd^  fo  ,Q?iich  ^i)d  produced  a  ponfe^uent  increafe  of  fuits,  ^bat 
the  Courts  of  ;Com|[noii  Pleas  vfcrt  unable  to  per£cMrm  their  i»* 
ties  without*  much  delay  and  inconvenience*  It  was  at  this 
time  thj{t  the,  Lcgiflatur^  wifely  provided  that  the  Supreme' 
Court  (hould  be  invefl«4  ^ipb  an  original  jurifd^i^ipn  in  &a(ts 
/»f  £f(y  pounds  apd  upwar^sg  dnd  vol.  Laws,  ppg^  4M):^»  feA.  4* 
{'S^  Appm4i^%  p^gc  4iB»J  Jiere,  fir,  we  find  tbem  agMn  veft% 
fid  wiirh  the  power  of  .^tta^bmen;.  asid  ^y^ry  other  ucce^ry 

.    Korw^  fwfiart  fap  the  coftftituticm  of  1790?    Article  S,  €&o* 

tion  6«    **  The  Sopreine  Court  and  the  f^veralGonrtaof  Cocn- 

jnon^PleBs,  ihalL,  be&de.the  powers  bccetofore  ufuodly  exereil^ 

,  ed  hf  theoif  hare  the  powers  of  &  Cquct  ol  Ghanoery*  fo  hg 

as  relates  to  the  perpetuating  tellimony,  the  obtaining  of  evi« 

dencefromp"  places  liot  within  the  date,  and  the  eaie  of  thft 

p^rfons  and  cibates  of  thofe,  who  src lUintoti^oites mfittisi  and 

the  Legiflatutc  fliail  veft,.  in  the  faid  Caurts,  Aich  other  pow>- 

f  rs^  to  grant  relief  id  equity,  as  fhall  be  found  necefTary  ;  and 

«i«y^  &oim  tiETie  to  time,  enlarge  or  dtminifli  thofe  powersy  or 

Wed  thenfc  in  fnch  other  Couru  at  they  &all  judge  proper^  for 

tifte  dueadiiiinifbratioa  of  ytLhifOcJ' 

Ncvivy  fif,  if  I  (hall  eftablifh,  to  the  (atisfaaioii  of  tbii  llo4 

aoraMe  Senate^  that  the  Gourti  did  exerctCe  the  power  o€  at* 

ta43h<Meik,  by  famni^iy  proccCtf,  almoin  i|i  the  v*ry  face  of  th* 

convention  that  formed  that;  coo  (lit  wtion-^-^het  Ofwald's  caDt 

was  not  only  known  but  difcufTed  in  the  convention,— and  if  I 

^ro^(^^  by  f  feflSsof  event*,  that  this  power  hM  bttn  ekercifed 

ftf»d  aekAdwledged,— •>!  truCI  that  I  (hail  be  aibk  to  obliterafto 

Irotn  yemr  mindi  e^ery  pattiole  of  doubt,  if  aiiy  oan  poifihiy 

eatiO,  '6f  ki  being  a  legal  and  coaftitotioiiai  power.     Would  it 

naic  tlieti  be  uncoinftittttioiiat  to  deprive  tb«  $tipv^ii»e  Court  lot 

as  {ingle  moment  of  this  right  ?  • 

G  2 
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But  1  will  now  go  on  to  (hew  that  the  Legifiature) immediate- 
ly after  the  adoption  of  the  conflitutioni  fo  far  from  attempting 
to  abridge  any  powers  of  the  Supreme  Court,  recognized  them 
in  the  fulled  extent :  In  3d  vol.  State  Laws,  page  92,  "  Scft.  \\ 
'Be  it  tnacted^  IS^c,  That  the  Supreme  (^ourt  fhall  be  eflablini- 
cd  in  the  fame  manner,  and  with  the  fame  powers  as  it  bath 
been  heretofore  eftabli&ed  by  the  laws  of  this  commonwealth, 
confidently  with  the  provifions  made  in  and  by  the  conditutioo 
of  this  ftate." 

Sir,  it  was  difcovered  that  another  reform  became  neccfiary 
in  the  jndiciary.  fydem— -that  it  was  incompetent  to  the  gene*  . 
ral  adminidration  of  judice.  Accordingly  the  Circuit  Court 
*was  edabliihed*  This  Court  carries  the  authority  of  the  Su- 
'preme  Court  into  the  counties,  only  that  the  Judges  hare  th^ 
fame  powers  when  fitting  in  a  Circuit  Court  as  in  £ank»«-«and 
when  fo  they  have  the  power  of  puniChing  contempts. 

r 

This,  fir,  was  after  the  conditutioi^  of  1790.  It  is  as  late 
ts  the  year  1T99  }  it  was  palfed,  I  may  fay,  almod  by  the  fam^ 
•Legiilattve  authority  that  are  now  fitting  here*  4th  vol*  Lawt| 
page  363.  This  a^  declares  that  <*  Circuit  Courts  are  to  be 
'held  by  the  Judges  of  the  Supreme  Court— Appeals  to  be  fuf«> 
tained  in  thofe  Courts  from  theRegider's  and  Orphan's  GourtSi 
except  in  Philadelphia  county,  and  the  faid  Circuit  Court  to 
•ifltte  writs  of  certiorari,  habeas  corpus,  afnd  all  other  remedial 
>and  all  other  wriu  and  proce(s  grantable  by  the  fatd  Tufticei 
•by  virtue  of  their  offices,  excepting  writs  of*  error,  .and  certi- 
orari after  judgments,  orders  or  decrees  giTcii  or  •btained**' 

• 

In  the  4th  fe^ion  it  is  declared  that  the  Judges  of  the  Sti^ 
^remc  Court,  While  holding  any  Circuit  Court*  ire  to  have  th« 
•fame  powers,  and  in  as  ample  a  manner  as  if  fitting. in  Bank. 

Sedion  3d  of  the  fame  a6l,  after  providing  for  the  teste 
mnd  general  return  days,  dates  '*  That  every  day  of  the  faid 
Circuit  Courts  fl:all  be  good  i'eturn  days  of  procefs  for  fuuunosi- 
ing  and  obliging  witnefles  to  appear  and  give  tedimony  in  faid 
Court,  and  fummoning  and  enforcing  the  appe'ailmce  of  Jurors 
to  try  ilTttea, therein,  punidiing  contempts  ky  attachments^  and 
fuch  other  writs  and  procefs  as  the  faid  Judices  fiiall  deem  ne* 
ceffary  for  the  advancement  of  judice." 

.  There  yon  have  provlfioQ  for  puaiQiing  conit^nipts,  ^ad  of 
,  punifbing.  thofe  contempts  by  attachmeht.  This^an  neyer  be 
eondrued  to  relate  to  fuch  contempts  only  as  are  committed  ia 
the  face  of  .the  Courts— it  muft  ^tend  generally  to  all  cph- 
tempts*.  No  Lawyeff  no  man  of  common  fcnlecan  otherwife 
undcrdand  itt 


4k. 


I  now  kikj  fir,  doet  not  the  fabric  begin  to  totter  i  Is  not 
flie  fdu^dttion  beginning  to  (htke  under  the  feet  of  the  koino« 
fable  manager  ? 

*  The*  Judges  arc  to  have  the  fame  powers  as  when  fittilig  in 
Bank.     And  how  are  thefe  powers  to  be  exercifed  ?  According 
to  the  rules  of  law  in  King's  Bench>  which   gives  ample   au- , 
thorlty  to  punilb  all  offenceiy  and  particularly  coiltempts. 

Sir,  I  have  the  moft  perfe^  refped^  for  the  conflituted  au« 
thorities  of  our  country.  I  (hall  always  conform  to  their  will 
when  duly  exprefTed.  B«t,  fir,  upon  a  cohftitutionarqucftiony 
where  the  Legiflature  are  bound  by  the  conHitutlon,  they  are 
to  look  into  that  inftrument  for  the  authority  by  which  they  are 
to  be  governed  in  their  condu^  ;  and  if  they  can't  find  (bme 
particular  authority  to  a6t,  they  have  no  right  to  a6t  at  all. 
So  far  as  refpcdlsthc  Legiflature  the  powers  are  defined.  They 
are  exprefsly  laid  down  in  the  conflitution.  But  fo  far  at  re- 
fpedts  the  Courts  their  powers  are  almofl  indefinite,  except  as 
to  the  common  law.  They  are  to  explain  the  aAs  of  the  Le- 
gifiature,  and  they  are  to  explain  them  according  to  the  com- 
mon law— -by  the  general  principles  of  the  common  law— and 
ihH  common  law  is  to  be  their  guide  in  the  performance  of  all 
tlieir  official  duties. 

•  The  Legiflature,  before  the  conftitution  of  *76,  hSid  no  dele- 
gated anthority  to  punifh  contempts.  After  that  conflitution 
they  had  no  fuch  authority  exprefsly  given  to  them*  Nor  un- 
der the  conflitution  of  1790  is  any  fuch  power  declared.  They 
have  authority  to  expel  members  for  diforderly  behavior,  to 
compel  the  attendance  of  abfent  members.  iBut,  fir,  the  Le- 
griflature  are'  to  have  all  tlie  powers  that  are  neceifary  to  tho 
L«egi  dative  authority  of  a  free  people— -^nd  is  it  not  necelTary  that 
they  fhould  prote£t  their  own  body  from  infult  ?  So  far  as  relates 
to  contempts  committed  in  the  face  of  the  Legifiature  this  is 
juflified  by  principles  of  felf-defencc.  But  how  do  they  get 
the  authority  to  punifh  contempts  out  of  their  view  ?  They  are 
to  have  all  the  powers  that  are  necelTary  to  the  Legi{)ature  of 
a  free  people.  But  no  man  can  be  deprived  of  his  liberty  ex- 
cept by  the  'judgment  of  his  peers  and  the  law  of  the  land. 
How  is  this  to  be  reconciled  ? 

But,  fir,  we  (hall  find  that  thrs  necelTary  power  has  been  ex- 
ercifed in  almofl  every  ftage  of  LegiQative  proceeding. 

'.  Before  the  revolution  Mr.  Moore  and  Dr.  Smith  were  called 
apon  for  having  written  an  Impudent  letter  to  the  Legifiature. 
They  were  brought  before  the  Houfe,  examined  and  fent  to 
jail.     This  was  before  the   revolution.     What  has  happened 


tintti  I  well  TejpolIeA  the  cafo  p{,  Mrf  l^icholbn,*  who  ^rpte 
m  letter  to  Houh  in  which  a  member*  Mr.  Conrad. IhriC|  <wa< 
{poken  of  in  very  free  terms.  Mr.  Nicholfon  iviU  alfo  foolifli 
enough  to  publifh  thi<  letter.  The  Houfe  caltea  him  before 
them.-  They  made  him  do  almoft  every  thing  butg^'onhit 
knees*  They  obliged  him  .to  make  the  moft  ample  conteiljons* 
And  this*  fir,  was  not  a  contempt  conmttted  immediately  in 
the  face  of  the  Legiilature.  ,  It  w^$  aa  out-door  contenipu 

^gain  .we  .find  the  power  exerciCpd  by  the.Congreff  of  the 
United  States.  This  was  in  the  cafe  bf  Witney  and  Randal y 
two  land-jobbers*  They  did  not  w^nt  to  offer  any  aflront  to 
the  Legiilature*     So  far  from  it,  that  they  wanted  ito. aflait 

f.liem*     They  had  obtained  information  of  a  large  body  of  y^« 
pable  land.    They  applied  tp  Mr.  Oiles  and  other  Members  of 
Congrefs,  and  opened  their  cafr«  They  faid  to  the^e  Members^  we 
'}iave  difcovered  a  vail  traCk  of  fine  lano » it  is  a  granifpeculation  ) 
if  you.get  us  a  preemption  right  you  Ihatl  have  a  fine  flice  of  tt» 

Kow  we  are  to  recolleft  that  jbribei^  is  a  erime  punif^blq 
at  common  law*  Witney  an^  Randal  had  whifpered  theiit  talc 
in  the  ears  of  a  do^en  of  the  Members*  When  one  M^^bec 
mentioned  it  to  another  he  was  told,  that, the  fatne  ofier  was 
made  to  him.  The  Members  had  however  behaved  with  ho* 
nor  to  themfclves  and  to  the  country.  They  had  proved  them* 
felves  above  bribery  and  corruption...  Aa  foon  as  the^propofi- 
tion  had  been  made  to  them,  they  h^d,  individballyi  lodged 
the  information  with  the  Secretary  of  State.  This  was  the 
<;afe  not  wUh  one^  but  with  all* 

I^ow,  fir,  what  did  Congre{]»  do  wkh  thefe  men. .  Sir*  they 
pronounced  fentence  upon  them  and  imprifoned  them*  .  Was 
this  all  ?  No#  They  did  worfe,  according  to  the  oppofite  doc* 
trine  of  the  worthy  gentlejntn-*-thcy  mitigated  the  puniAiT 
nent ;  for  on  the  oetition  of  Witney  and  Handal  they  fet 
them  at  liberty.  Although  wecAniiot  fee  where  this*'  power 
was  glven^  yet  they  dared  to  excrcifc  it."  The  men  having 
been  imprifoned  fome  time,  and  it  being  agreed  that  their  fpe^ 
culation  was  loil,  and  that  no  injury  could  now  refult  frooi 
the  attempt,  Witney  and  Kandal  wer£  liberated.  Now  I  aik 
this  honorable  Court,  where  did  Congrefs  get  the  authority  d 
imprifoning  thefe  men  ?  Is  it  in  the  conditution  ?  No.  There 
1$  no  fuch  power  granted  there*  Where^  then,  could  they 
get  it  from  ? 

Again^  fir,— aod  here  I  am  going  to  touch  on  ilippery 
ground ;  but  I  am  not  afraid  of  the  confequences*  I  hope  \ 
Ihall  be  underOobd,  as  offering  nothing  to  wound  the  feelings 
of  the  Committee  ef  Grievances  or  the  Houfe  of  Reprefenta-^ 
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tivei.:  I  never  in  tend.  iV:  fip^^.X.yirll}!  f;ta^.lM%9«!  wU^tbpr  tliir 
CPV>wit^ec  of  Gricvansfis  h^>:^;99t^xcr<;}jCfi.thi»poivcrirf  $t* 
Uchfn<;t>t  I  And  if,  in  doin^  ^fiis,  they  ..havjc  trrcd'  in  jq4g- 
m4at,,*aiid  exp^d^^  ^9^f^.  fyi^pathyt  Ibme  <eKcu{*Cf  2  truft  that 
Uif  Jtti^gies  have  equal  rightf  i^i  ihi>  lui|dv 

•  ■'•'■',  '.  '  •* '  ■     i        ■  ■ 

But  i^,  as  It  certainly  i$,  it,  is  « jneccfTajy  power,  where  do^ 

\h:  Committee  of  Grievances  get   it   from  ?  They  get  it  from 

the  Houfe  of  Rcprefentatives.     Whence  do  the  Houfc  derive 

U-i    Qto  they  find  it  in  the  xoo^itiitioft^'No;    'How  then  do 

tjiey  get  it  but  by  implication  I  Thty  are  |o  (ranfa£t  their  hu^ 

^nefsy  rand  they  muA  have  ^U  iie^eefTary  poweri  for  that  purpofc^i 

Tj^y  •are, to   pfote^k  themfelve^  from  inftiTt*     This  is  only  t^ 

be  dqne  by  their  having  the  power  to  pMoifti  it.     Under  thi* 

yiew  ii  w-as  that  John  Nichoirpp.  w^s  )[»ropg|it  .before,  them^ 

and  in  the  cafe  of  Witney  and  Randafit  was  neceffary  to  nn^kfi 

an  example,  to  (hew  the  people  that  the  Legiflature  (hould  be 

^^9  4^rom. corruption  Bnd  ilioi^I^  aoi  ht  tampered  with^  'A 

I^giflator  ihould  not  onlyb^  {^roi  but  9^ouid  be  unfufpe^ed^ 

■  '    ,     -    .  .1  •    • 

^.  I  c^ome  &gai]n  to  t)ie  judiejala«c1)orityi  and  ta  (hew  that  thia 

powfsr  is  at'leafl  tis  r^quilite  to  the..  Judges  as  ic.can  be  to  tho 

Lffj^ii^ature  or  to  any  conAltuted  authority  whatever— that  they 

derive  it  from  common  law*— from  tbe  law  of  ti^e  Iaiid'«^aii4 

fr<>w<#n?c^dent, 

f  l9,the;j^ar  4^02  the  Judges. of  the  S.u^preme  Court  finding 
X\^^x,,  tlieir  anceflors  recognized-  this  as  the  l«w  of-  the  land| 
WO)il4  tiave.  been  guilty  of  a  breaph  of  their  oaths  not  to  have 
complied  wi(h  Mr*  Bayard's  o|en>and  for  this  fumniary  procefs* 
Nofw.I.  ap^e^l  explicitly  JO  thc^  cafe  of  the.  murderers  of  Pi  ckU 
where'thc  decifion  of  the  Court  was  folely  on  the  ground  of 
pr^ede^u,  That  they  j^eld^hemiclves  bound  not  to  depart 
from  U,t  .and  L  think  90  perfon  iiow  will  pretend  to  deny  th^ 
fl|e  }uig^^  of  the  Suptfmc  Cpurt  in  1803  were  to  purfue  a 
6n^l\^r  rule  of  condu^,^^^^  rule  of  ^ondu^  that  has  always 
bt«|9  r4p£lroned,-»|nd  4.  tra(t.f;}iat  the  learned  j^ounfel  will  b9 
jC>.  s^ii&did  as.  tjo  allow  ^hatthf^^  Judges  wero  boH«d  by  .the it 
9at}^  t^.a^  precifcly  as  they  hiavq  done.  ^  t.      1 
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•  Na,Wj)  C\T^  I.wi|l  refer  tjif  wofthy  manager  to  the  firft  vo^ 
lume  of  Reports  of  cafes  adjudged  in  the  Supreme  Court  of 
Pennfylvania,  page  S33, — Ofwald's  cafe.  But  before  I  turn 
to  thatl>pf|k  X/wiUpb/erve  that  there  are  a  numb'er  of  other 
^utliofities.ai^i  ^ecjiCons  belides  this  which  hftve  beej)  r<l cognize 
c4  in.Pcnnfy^vapia^  Tbej-c.  is  .another  cafe,- atiteccdetit  to  tlifi 
Cpoit it^jbion  of.  1776  aad^be.faro.  the.  adopti/>Q  tf  the  Uli  con- 
Altutlon.  .In  i^pxil,.  17g9«.a  njQjtion  was  made  for  a  rule  to 
iliew  qavfe  'vyhy.an.^u^chn)Cii^.^iould  not  ilTfie  againft  Andrew 
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Brown,  the  'prioter  of  z  newfpaper  in  Philadelphia,  and  one' 
Mitchcl,  for  a  libellous  publication,  Mitchel  had  either  avtyw^^ 
ed  hinlfelf  or  was  difcovered  to  be  the  author.  Both  were 
brought  iforward  by  attacbment.  Brown  fubmitted  to  the* 
Court*  Mitcbel  wai-  heard  upon  interrogatories,  and  in  con- 
fequence  of  feveral  extenuating  circumftances,  the  Judges  mi- 
tigated the  punifiiment.  The  offenders  were  fined,  biit  dot 
ifliprifoned* 

The  cafe  of  Bradford,  was  fince  the  adoption  of  the  prefent 
conftitution.  He  pnbliflied  a  paper  refpec^ing  the  merits  of  a 
eafe  then  depending  before  the  Court.  An  attachment  war 
iffued  againft  him.  He  appeared,  made  the  moft  ample  atohe*' 
ment  to  the  Court  and  party,  and  at  the  inflance  of  the  parties 
iuppofed  to  have  beeti  injured  the  Court  difpenfed  with  his  pn« 
ttiflmient. 

Biftt  I  have  now  to  (hew  a  cafe  which  evinces  the  parity  and 
indepeodence  of  the  Judges  in  a  very  impredive  point  of  view. 
I  believe  there  exifts  not  in  the  world  a  man  more  refpe£led| 
nor  perhaps  more  juAly  refpe£ted  than  Bi(hop  Carrol.  Nor  is 
there  a  more  difcteet,  moral  man,  than  the  Catholic  pried  of 
Philadelphia.  Mr.  Oellers,  and  a  number  of  Germans  deters 
ibined  to  build  a  new  church,  that  which  is  called  the  Holy 
Trinity.  They  next  determined  to  ele£t  their  prieft  and  to  pay 
him  out  of  their  own  purfe.  The  Bifhop  thought  it  was  too 
much  to  mai^e  it  a  matter  of  ele^ion  and  reprefentation,  when 
the  appointment  was  folely  ve{Ved  in  the  Pope.  To  this,  there- 
fore, Mr.  Carrol  remonftrated.  He  faid  that  it  was  an  inii6^ 
vation  upon  the  authority  and  the  rules  of  the  church,  and' 
that  it  might  rrvolutionize  the  Pope  and  the  Citadel  Imperial. 

Mr.  Oellers  was  inveterate.  He  would  not  yield.  Mr. 
Carrol  then  iffued  a  licenfe  to  another  PrieU  and  in  an  authori- 
tative manner  diredled  them  to  indu^him.  No.  This' would 
not  do.  Mr.  Oellers  being  a  good  democrat  was  determined 
that  neither  the  Pope  nor  the  Biihop  ftiould  fucceed,  and  they. 
ftfofed  to  receive  liim.  The  Clergyman  applied  for  a  writ  of 
mandamus,  called  a  prerogative  writ,  where  a  man  is  otifted  of 
a  particular  right  he  is  to  be  rellored  and  protected.  _It  is  ufed 
here  as  it  is  in  England.  It  is  liet  a  fuit.  Itis  merely  a  writ 
of  rights 

I 

While  this  mandamus  was  depending,  and  the  right  in  Tuf^ 
penfe,  Mr.  Carrol  addrelTcd  a  paftoral  letter  to  Bishop  Oellers 
—I  beg  his  pardon,  Mr,  Oellers— ^The^Bi (hop  addrcffed  a  let- 
ter to  Mr.  Oellers,  reproaching  him  and  the  veftry,  and  pour- 
ing upon  them  all  the  thunders  of  the  church  J  The  Bifhop; 
conceiving  tiut  he  only  did  a  fcrvice  to  the  Church  of  Rome, 
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dircAeJ  alio  that  tbey  (hould  be  excommunicated  and  publicly 
denounced*  ^ 

■ 

Mr.  Oellers  and  the  others  applied  for  a  riale  to  (hew  caufr. 
And|  (ir>  the  rule  to  (hew  caufe  was  granted  at  once,  although 
BiQiop  Carrol  refided  in  Maryland.  He  might,  fir,  have  paid 
no  attention  to  it*  But,  upon  that  being  communicated  to 
him,  he  didn't  think  it  right  to  avoid  a  Court  of  Juitice — likf 
a  virtuous  man,  he  refpediied  the  laws— he  came  to  Philadel* 
phia,  and  he  and  the  Clergymen  who  were  inftrumental  in  the 
tranfa£tiou  were  all  brought  before  the  Court* 

$ir,  there  were  not  gentlemen  more  refpeAable  in  the  com- 
m unity  than  were  thefe  gentlemen*  It  was  not  poiiible  for  the 
Court  to  fiippofe  that  they  would  be  wilfully  guilty  of  a  con- 
tempt of  the  laws  or  the  Courts  of  Judice*  But  the  Court 
a^ed  from  a  pure,  un  {ophidic  a  ted  fenfe  of  public  duty*  They 
paid  no  relped^  to  perfons.  The  congregation  employed  learn- 
ed counfel.  The  Blfliop  alfo  employed  public  counlcl.  But 
there  did  not  appear  the  lead  dtfpute  of  the  power  of  the  Court  to 
profecute  in  that  way*  The  padoral  letter,  the  dlKnunciations; 
the  thunders  of  the  church  were  proved*  There  remained* 
nothing  to  eftablifh  the  contempt ;  but  as  a  mitigation  It  was 
urged  by  Bilhop  Carrol  that  when  he  wrote  his  letter  he  never 
had  lieard  a  fingle  word  of  the  mandamjjs* 

Were  thefe  worthy  gentlemen  immediately  difcharged  ?  N0| 
fir*  .  Not  at  once.  The  Court  held  the  fubjedt  under  advifc- 
roent ;'  ,iind  in  the  mean  time  the  difpute  was  adjuAed  and  with* 
drawi^  by  the  parties^  . 

Thefe  worthy  gjentlemen,  although  there  appeared  ajg^ainf!^ 
them  not  the  lead  (hadow  of  intention  to  commit  any  odence, 
mud  and  would  have  been  puniflied  for  the  contempt,  had  not 
the^  fiiitors  becon^e  fully  fatisfied.  This  is  not  direflly  a  par- 
rallel  cafe  -with  that  of  FafTmore ;  but  I  merely  date  it  to 
(hew  the  jurifdi^ion  of  the  Supreme  Court,  and  the  indepen- 
dence with  which  the  Judges  exercife  it.  Look  at  thefe  men 
b^roughtt  before  the  Court,  in  the  face  of  the  country  and  of 
the  world-^men  of  opulence,  refpedlability  and  influence,—, 
meni  who  had  not  knowingly  done  wrong*  They  were  fuppTied 
with  able  counfel*  Yet  there  was  not  a  fing^e  word  of  quef- 
tion  on  the  fubje£t  of  the  contempt,  nor  of  the  right  of  the 
Court  to  proceed  by  attachment*  Is  there  tfbt,  fir,  in  this, 
fbmethtng  fuperior  to  all  that  ingenuity  can  invent,  or  fophidry 
fugged,  relative  to  the  quedion  before  us  ? 

Again,  (ir,  we  find  the  cafe  of  the  common w^nhb  ag^amft 
Rolph,  an  officer  of  the  debtor?  apartmcn I.     hi    ihui   wtrpuit* 
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toent  rticrc  are  alu-ays  a  great  many  unft)V(ti irate  men  in  waa< 
of  advice  and  who  arc  not  riblc  to  pay  for  it.     They  general!)' 
apply  to  the  younge/  pvrt  of  the   pr/Dfclfipn^  whole,  ^^arti^rc 
unf^ced  by  pradlce,  and  fiowiiag'  witVthe  rh\\k  of  hun:^aii  iiv 
turC|  who  frequently  gtve  their  aivke    ^r.d  fervices'.wilfhout 
fee.     One  of  tlic  anforiunatc  objed!s  applied  to  a  young  manj 
jjijft  cnterinff  Into  thtf^profcflion.     The  vbung'man  went  to  th^ 
prifon  and  demanded  aclmiflioii  xphis  client  ;  Rotph  tol(i  hirn^ 
he  would  not  let  hiin  In.     He  rcinonflrated  with  him,  but  he 
was  obftinate  ;  and  again  refufed.     Finallyi  he  was  obliged  tdf 
depart  without  feeing  tFie  unfortunate  man  who  had  feht'  for 
iiim.     This  wa^  Aated  to  counfel.  .  What  was  to  be  done?, It 
wa^s  Mr*  Edward   Tilghman   who  I' underftand  applied  to  the  , 
Court    for  a  rule  toUiew  caufe  why  art  attachaient  fliouSd  riot 
ifruc  againft  h^m  for  a  cont,einpt.'  .What  did  Rolph  do?  Why^ 
fir,  on  the  day  on  which  caufe  was  to  be*  flie'wh,  why  tftc?  at- 
tachment (bould  not  ilTue,  He  came  into  Court  with  his  attpr-' 
.    ney,  1  believe  it  was.  Mr.  Qadwalladcr,  anjldid  make  Tuch  arf^ 
atonement^  not  only  .to. the  young,  man,  the  injured  pajty,'bult 
to  the  profeflion  generally,  as  to  induce'  tne  Court,  with. the 
ionfent  of  tHe  ^rolecuting  partyj  %9  proceed  rto  fa rt he rjiga'intV 
him.     In  the  cafe  of  Bilhop "Carrol,  thyjiSd^c'$a,55led  from. the' 
$imc  motive^,  s^nd  w^ire  govcxned  by  the  fame  v^ohflderatte^s,  ^^ 

*  •  •  '  •  I     '  . 

There  is  another  authority  to  whicli'I*1ha1l  felcr'bcfbi'e  1  pro- 
'  ceed  toOf\yald's  c^e  j  it  is  in  the  aAs  of  Qojigrefs.     JsTowt^^r, 
I  know  that  our  muniqipal  laws  are  not  formed  iA    purfuarice^ 
of , the  conftitution  of  the  United  States,  yet  it  never  can  b'6 
derogatory  to  this  Legrflat\iire  t'6'  coiifidcr  the  Lcglflativfe  and* 
Judicial  proceedings  of  the  United  States  as   wx)rthy^T*th6ir' 
a^ttentioB*     Thct  ,diftpb,ution  of.  the  judicial  authority ^f. the 
United  States  is'vefteid^iii  Cdngrcfs,  by  the  conlUtution  df  the 
United  States,  pretty  ipuch  in    the    fame   fnadner'  as  .that*,  ttf 
Pennfylvanra  is  vcKc3  in  the  I^eg^dature,    '1[*lVereis  no^t  a.inn-* 
glc  fyllable  in  the  coaftitutionpointiogat  contempts  ;  but/  fir, 
when  the  firft  judiciary  a^  palled,  under  that,conltitutidn  thV 
power  was  gTveii  as  necessary  to  the  Cirfiuit  Courts  : 

**  Sect,  17,.  4nd.Bc  it  further  enacted^   That  all    the   faii 
Courts  of  the,  tJ[.n,ited  States  fhall  have'  power  to  giant  new  tri- 
als, in  cafes  where  ^hcrp  has  been  a  trial  by  jury,  for  reafons 
for  which  new  trials  have  ulually  been  granted  in   the  Gourti* 
oF  law  ;  and  fliall  lia^  poWer  to  irapofe  and  adininifTer  all  he» 
cejtary  oaths  or  affirmations,  and  topuoifliby  fine  or  imprifon- 
merit,  at  the  difcretion  of  faid  Courts,  allcontempts  of  autho- 
rity in  any  ca4]fe  or  hearing  before  the  fame  ;  and  to  make  awl' 
cftablifh  all  neceffary  rules  for  the  orderly  condudling  bufinpfs 
in  the  faid  Courts,  provided  fuch  rules  arc  riot  repugnant   to 
the  laws  of  the' United  States." 


Kow,  fir«  lio  c<mftifuitonal  »uthorit)r  appears  for  tbt«-^noth<» 
log  to  autbortae  the  invefhnent  of  this  jurifdiflion.  Yet  we 
find  tbsit  U  given*  and  w«  alfo  find  that  it  it  given  in  general 
terms,  ^i^Cays  every  fpecies  of  offence  that  comet  under  the 
nature  of  a  codtcmpt. 

It  li  a  remarkable  fa^,  that  independent  of  the  cafe  of  Mr. 
Duano,  freqoent  tafea  occurred*  at  well  under  what  is  called 
the  midriigbt  law^  aathderthe  former  lawa  foi^  organixiag  tb< 
Judiciary  of  tht  IJjiited  Stales*  The  oieoce  of  Mr.  Duane^ 
one  of  th^  perfons  ag^inft  whom  this  procefs  ifTusd)  may  be 
coniidered  as  proceeding  from  an  adive  teal  to  call  the  atten-^ 
tion  of  the  citizens  to  their  rights,  and  to  hit  aqxiety  to  pre* 
ferve  the  liberties  of  the  people  ;  and  yet,  though  Mr.  Duant' 
was  imprifoned  for  thirty  days,  be  never  went  to  Congreft  to 
complain-*-*tbe  others  never  weht'to  Goftgr^fs  to  folicit  Legif* 
litlve  interference,  or  the  Impeacbmeixt  of  the  Judges* 

The  only  cafe  wherein  fucb  an  appeal  h^s  dccurred,  is  OU 
wald*s,  which  warrants  every  principle  we  contend  for.  That 
wat  before  the  adoption  of  the  prefent  conftitution.  Since 
that  f iitie  aiid  before  the  Cafe'  of  Mr.  Paffmori  we  find  no  conr* 
ptaitit  nor  any  att^rtipt' to  abridge  the  po^^er  of  the  Courts  a^ 
to  coitt^mpttf,  alt]^6ugh  their  jarifdi£ti(jin  hat  b;een  operated  off 
repeatedly* 

When  Mr.  Duane  waa.  fucd  by  Levi  HolUiigf worth,  in  the 
Oiftri^tL  Court  of  the  United  States,  for  a  libel,  the  declaivu 
tion  (^ated  him  to  be  an  alien.  A  plea  of  |urifdi£tion  was  pilt 
in  that  he  was  a  citizen  of  the  United  States.  The  prefumptioil 
was,  that  he  wat  born  within  the  limits  of  the  United  Statet ; 
but  the  Court  did  not  think  as  I  thought*  that  the  evidence  waa 
fijfficieat  to  fupport  the  fads,  and  he  was  declared  to  be  % 
Bricifh  fub}et^.  After  this,  a  paragraph  appeared  in  anotbei^ 
paper,  Aating  the  cafe  io  terms  highly  aggravating  to  Mr« 
Duane.  He,  in  return^  was  fo  imprudent  as  to  publifli  ai 
piece  highly  cenforial  of  the  C6urt  and  the  Jary.  It  waa. 
headed^  «<  The  age  of  Revolutions.*'  The  paper  containing 
the  ottefiGve  publicatio^was  produced  in  Court*  wet  from  the 
preft*  1  at  once  declared  that  I  could  not  undeitake  his  de- 
fence^ and  Mr.  Dickerfon  a£ted  as  counfel  for  him  and  defend'- 
od  him  very  ably,  though  be  w^a  obliged  to  concede  tba<  tba 
Court  poitefled  the  power  of  punifhing  fucb  offences  in  a  fum* 
mary  way.  I  was  relud^ajntly  obliged  to  decline  being  of  bit 
counfeU  for  fucb  was  the  henioufnefs  of  his  otfenae,  and  fo  in^ 
jurious  mtifl  it  prove  to  the  impartial  adminiftration  of  yoftite, 
that  I  could  not  under  a  fenfe  of  decorum  and^opriety  advo- 
cate the  caufe  of  the  per  Con,  who  was  £o  palpably  guilty  of  ^  a 

Ha 
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con tf  rapt.  The  caufc  was  very  fully  and  ably  argued,  and  he 
was  iinally  declared  in'  ctMitem'pt-  by  the  Court.  When  fhe 
qiiftfVtoit  of  punilhmcnt  came  forward,  there  I  had  no  objc6tioa 
to  afllft  lno»j  and  ad^ually  took  a  part?  in  pleading  in  extenna- 
tton.  •  Tht  caf*  is  reported  with  great  accuracy  by  Mr.  Wal-' 
lace,  tn  his  Reports  of  cafes  ruled  and  adjudged  in  the  Circuit^ 
Court  of  the  United  States.  ( Wallace^ s  EeportSy  page  77,) 
Tfjfe  argumetits  of  the  counfel  may  be  read  by  any  genrtleman 
\h  His  chambers  ;  I  (ball  go  tb  the  verdift.  '  (Page  lOO.—^er 
Appendix^  \note  Z.  Z»  pngt  6&«J  Mr.  Duafie  upon  this  rule 
being  made  abfohtte)  appeared  in  Court  in  difcbarge  of  his  re« 
cogiiizancb*  and  on  enq^uiry.  being  made  if  he  deiired  interro-. 
gatoriesf  he  replied;  by  his  counfel,  that  he  did  not.  I  leave 
this  cafe  to  my  colleague,  and  hope  he  will  pay  proper*  atteu- 

tkmttfitt' 

•    '► 

No\Hr,  Gr,  1  go  to  the- cafe  of  the  commonwealtli  againft 
Ofwald,  nnd  after  I  have  difcuifed  that  important  decifion^  i 
llinll  go  to  the  connitutional  ground,  and  I  then  think  I  can 
fa(cly  fay  that  the  fatal  fabric  is  down* 

It  is  to  be  fifCB  in  what  Blackllone  flatcs  upon  the  fubjc£l-— ^ 
it  is  to  be  fccn  In  what  has  been  the  rule  of  pra^ice  in  the  Su» 
j^reme  Coiirtj.tt  is  to.be  felt  by  every  xavx  of  common    fe.nfe:^. 
Xhat  every  Coart^  o£  Juftice  rauft  be  bound,  by  the  precedent;^, 
and  judicial  dccifions  of  thofe  Judges   who   have   gone  bcfqrc: 
them.     There  muft  have  been,  on  the  part  of  the  Legiflatur'e, 
cither  an  cxprefs  avowal  or  an  avowal  by  implication.     With; 
tbi^  |rt*efacc  I  proceed  to  read  the  cafe,  .and  1  ftialftheh  go  on. 
td'ftiew  that  it  was  difcuffed  in   the   Convention   that   framed^ 
tlYc  prefent  conftimtiofi,  and  that  It  was   ijot  difavowed,  but 
cbiifff-med  and  approved..     (\st  Dalta^*'s   Reporls^  i\9''-^Sc& 
jippendix,  not^  17.  VJ.  page  50»Jt    1  ftiall  read  the    whole   of 
this  cafe,  becaufe  it  applies  {o  particularly  to  the  prefent  qoef- 
fion,  that  not' a  fentence  (honld'be  loft.     No  man  then  thought: 
6f  itiip#acl^ii>g*thfe  fudges  becaufe  they  declared  the  caofe  thciv 
peifdii^g  ot  hot  penxfing,  but  becaufe  Mr  Ofwald  thought  bi'm- 
flElf  tiffgwieved  by  an  arbitrary  fentence  of  tbe  Cocirt. 

*  jMr.  Dallas  here  proceeded  td  l-etid  th<i  cafe,  and'  as  he  pro-* 
gfelTed',  commciited  on  fevera!  parts  of  It.  He  adverted  to- 
tljer  intrrruptions  of  the  counfei  by  the  Chief  JuYlice,  that 
«*'rhcre  l\ad  becn'nb'lefs  than  threfe  in  this  cafe,  and  ftt  that 


thkt  '**  Mr;  Bayard  ought  to  be  prefent  to'  hear   language   fo 

appropriate  ;'* — on  th«t  part  which  ftates  that  the  Court  were= 

unbHfmousij  df  opifii6n  that  OfwaM's  publjcation  amounted  to 


d  ^   ■<«<{« 
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-A  tonti^nipt,  Mr«  Dallas  romark^d,  tbat.  <f  ia  tliat  uoanjniity 
iv^uld  be  found  the  name  of  a  gefiikmaii"  (Judgs*  ^ryan) 
*^  wbafe.i9e\n9ry.v?ould  1^1  as  long  a«  lijbfxty  had  an  advocate 
tn  America."  Mr* ..Dallas  .further  ob(crved»:<ihat«  as  .in  tht 
^afe  of  Ofwald,  the.  proof,  of  the  libel  .maa  dearly  eQabVirfl««i 
•by  the;  paper  itCclfj  £p  alfo  the  proof  .agatiiA  BalTmore  bad  been 
<^aally  clear  iind  f^tU/aAory,  and  that  at  all  cirenta  k  w«9 
merely  a  qu^lUofio/ls^w.]  >.  > 

Sir,  on  the  fubje^l  of  puqiQiment  the  venerable  gen  tie  map 
^o  >vUom  I  have  la^tely  referred*  did  not  cbufe  ^o  declare  ah 
opinion^  but  obferved  that  be  had  always  .entertained  a  doubt 
as  to  the  legality  of  tbd  proceA)  of  attachmeBt  in  fach, cafes 
under  the  conftiiution  of  Pennfylvania*  But  the  Court,  w^rre 
afterwards  \1nanim9usly  of  opioioo,  th%t  .it.  was  not  only  a  Gyoai> 
tempt  but  that  without  the  power  of/punKhing  fuch  contompta 
jio  Court  could  polUbiy  exi(l.  .    .1 

With  refpcft  to  the  interrogatories  Mr.  Ofwald  mifunder- 
Oood  the  Judges— ^e  millook  the  whole  for  ail  ioquiiitorial 
procei's*  He  thought  that  to  anfwtrr  interrogatories  was  to  get 
from  him  iu6icient  ^information  to  c^nti^  him  4>f  the  fud 
charged. 

The  Court  alfo  obferved,  that  <'  the  law  upon  ^he  fubjcdl  is 
of  tminciiiorial.anti)[luit^,  add  t lie isft^is- no t?^y. period  wbett  it 
can  b^  faid  to  have  ceallsd  or  difcontinucdt." *  .    :\> 

.  Precifely  as  in  .the  cafis  of  PatTmoTe,.  the  ni|^.**t|)«  prfnc«|tlev 
had  been  decided^  and  the  Qourt  were  compelled  to  d«terii^ii«^ 
that  he  ihould  bend  to-  the  Court  ratl^r  thaiirtha>  the  Cojiiit 
ihould  bend  to  hini.  ,    . »  .       ..->'. 

Never  was  ther,e  .afd9drine  more  folcmnly  conGd^redt  9ot 
more  notorioufly. known  to  every  man  in  the.  prjidtice  of  the 
latv— >to  tvqry  Legifliitor  in  our  country  ;  atul  wbat^:  i^  ftiii 
more^  Mr.  Ofwaldy  in  the  general  recolle^ion  of j his  country^ 
was  highly  refpedted  and  cQeemed.  This  cafe  was  aa  intin^ate* 
ly  known  a^  any  tranfa^ion  in  which  the  citizen  himfelf  was 
immediately  cdncerned*  On  the  28th  of  S^ptemberi .  Ele^zee 
Ofwald  prefented.  a  memorial  to  tlie  Legi(lature«  pr^^y4ng.  for 
the  impeachment  o^  the  Judges;  befoc*;  whom,  najt.;oi^)p  tba 
quedion  of.  the  conditutionality  o.f  the  pro^ceeding}  .bnc*.th« 
quedion  mf  the  nature  Qf  the  puni(ho>enjC  wi^s.  £uliy  ;^rgtiedf 
and  decided  ifi  fav.or  (^f  the.  condud  of  tb/s  Qqiirt^.  And  now, 
fir,  I  turn  to  the  note  of  %he  proceedings  on  tbac  cai«  befoto 
the  LegiHature*  I  refer  the  hopor^bl^  gf|i(leman  .of.^cHinfel 
ibr  the  managers  to  the  opinion  xxfJ^r.-  William  Fiodlfi*:! 
when  fpcaking  of  the  f^ntence  on  the  point  of  imprifonment, 
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which,  fome  contended,  ouj^ht  to  have  been  only  tvetity^ight 
daffy  18  tbt  record  ftited,  that  he  was  to  be  impf ifoned  for 
pne  months  iritbout  8dt«riing  to  the  explanatorj  ^ords  ufed  by 
the  Court*  Mr*  fladUy  fraokly  acknowledgod^aoii  this  oc« 
cafion,  that  error  of  judgment  was  not  ground  for  as  impeacb- 
ineot.'  i  wtU'ffot  tiHMible  ttit  Co«rt  with  reading  the  argu- 
ments on  this  part  of  the  i^ueftion  ;  but  will  merely  ftate,  that' 
4hc  determitiation  in  that  cafe  wftcd  as  it  does  In  this*  iinttl 
every  argument  in  oppofitton  bad  been  thrown  ^trwo,  not  by 
legal  fubtlety,  but  by  plain  reafoning.  In  PennfyWanta  the 
pr«€lice  differs,  in  one  inftance,  from  what  it  is  in  England, 
Yov  will  fee  at  once  the  diftinAion.  The  Supreme  Coort  haa 
poffeflion  of  the  caufe  tie  moment  it  ilToes  the  writ«  Now,  firi 
tn  Hngland  the  pra^ice  is  different,  for  there  one  Court  i(Tues 
a  writ  returnable  to  another*  Now,  fir,  becaofe  the  writ  was 
iStttd.  the  firil  of  July  and  the  fecond  was  the  return  day,  there 
are  fome  gentlemen  to  whom  I'  would  be  loth  to  afcribe  the 
idlea  of  fophidry,  who  were  willing  to  take  adTantsge  of  thid 
legal  fubtlety, 

^dtourned,  •  .         * 

SAME  DAY,  P.M. 

Mr.  Dalla8>  in  continuation^ 


0r,  at  the  plaee  I  left  .off  thts  mmt&ngf  I  Aidit 
fndeavor  again  to  engage  the  attewttoir  of  fhia  honorable  Se- 
nate.  I  was  about  to  read  Mr*  Lewis's  arguments  in  tlie  Le. 
giflatnre,  {RuA  Mr.'  Li^mWi  mrgumBn»»'^9^€  Appendix^ 
fmgm^it*}  How,  Mr.  9peftlceri  I  beg  your  ^attentton  to  the 
argument^  aad  o^ceifi^ns  ol  a  gehtlen^an,.  who  'was  not  a 
Lawyer,  bur  like  yoorfelf  perhaps  afairmev.  rSareiyhe  ie  not 
addiaed  to  the  arts  of  foph«(%ryi  but  a'uiiii  |dafiir|jpiokeii  and 
liighiy  rtlpeAed  wh^fe  he  Uvedi-a  tas*^  ieliO|  anleft  he  had 
l^poken  and  a^fd'as  he  did,  would  sot  have  reccivixbtliat  teftt- 
monyv  whidi  thegentlema^ alludes  to^  'year  after  y«ar»  by  iiis 
fleaioii.  either  to  the  State  Legiflattire  or  te^  Googreft^  Shttll 
i  fay  tlnst  I -ref{pedk  the  honorable  fnember  wl^o,  opened  tlus 
faufe^  as  I  do  Mr.  Flndley  T  That  he  profefifeathe  lame  refpefl 
filrtfae  j>^!e  m^  Mr.  F^nldley  d'oes  ?  that  he  it  aa  s^afous  in 
developiakg  repobjiean  principles  as  Mr.  Fii^dleyf  and  &all  I 
not  fay  'that  I  will  e:i^perteace  from  him  the  candor  of  Mr* 
Fiad)^.  E  Will  lie  not  tiei^eede  ihat  this  is  the  propter  trtbunai 
to  fry  kspoa«bnent#  for  ieotru|)|tioii,  bribery  or  *wilftii  and  ar* 
Imttiry  fufrafti^n  o€  tfa?ift^l)  but  not- for. au  error  in  Tudg. 
^MNKtt^l^thwtfiOwer  betog  ifefted  Mely  in  the  High  Court  of  Er- 
^%xsrl^  AfpeatSiT  Ifthere  has  been  no  proof  adduced  of  the  Judgea 
^fvinffiKei]  ^tlty  orthefe  ojl^ncety  iro  crime  ^an  be  fi^ppofif^ 
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to  cxift.  Sir,  I  fay  the  fabric  of  this  pro(e€Otion  hegina  to 
fall,  and  whcQ  I  come  to  the  conftitutioiial  ground^  I  ^att  find 
it  proftrated  at  my  f«ct-  fEeads  a  pari  of  tbc  opinion  of  Mr. 
FinHej'^tpt  Appentit9<i  pege  ^SpJ 

Thii)  may  it  pleafe  the  heooraWe  S«oate,  is  a  rerj  good  ai^ 
guioent,  hot  not  (triply  correA;  Tfat  Legiflature  were  not  to 
f  nqnire  at  that  time  what  was  beft  to  be  done  or  to  be  ondoaey 
as  to  geoersl  principles*  But,  at  is  the  duty  of  this  Senat^i 
to  decide  whether  the  Judges  were  gbilty  or  not  gtiilty  ©f  cojr- 
rupttoni  bribery}  or  tyrannical)  arbitrary  and  wilfiH  miCcoiYduft 
in  the  face  of  the  conllitu'tion  and  the  laws  of  tho  conitoioii. 
wealth ;  and  onleCs  my  learned  friend  and  the  worthy  manager 
can  matke  it  clearly  apparent  that  they  are  thus  guilty,  tbei" 
ought  to  be  immediately  difcharged.  j 

[Mr.  Dallas  here  proceeded  to  read  Mr.  Findley's  remark^ 
fo  ^r  as  the  words  <<  miftaicen  judgment  of  the  Court;"~5<« 
Appendix^  page  3$.] 

And  now,  fir,  this  is  the  opinion  of  Mr.  Fiodley,  a  very 

5ood  man,  but  not  a  lawyer.  Mr.  Findley  thought  that  the 
udges,  although  noVliable  to  impeachment,  had,  in  OlVald's 
cafe,  been  governed  by  a  miflaken  judgment.  ^  Who  fliall  de* 
cide  when  Dolors  difagree  i^*  fays  the  poet  ;-and  befurnilhes 
no  anfwer.  But  let  me  aflc,  who  (hall  decide  when  Lawyer! 
difagiPee^^  i-  anfwer^  the  Juiges  mull  decide*  Whether  it  was 
a'  matter  of'  opilliofr  exprefiied  by  Mr.  Findley  in  debate  that 
the  Judges  were  miftaken,  \%  not  however  very  material.  We 
bavethft  cafe  before  os,  and  we^  neither  cooetir  with  Mr.  Find- 
ley  that  H,  waa  a  mlftake  or'  that  it  would  b^  a  iiangetous  pre- 
c^nt.  If  it  is  acknowledged  by  the  LegiAature  that  they  fee 
error  mad  tiot  trime,  this  is  bo  ground  for  impeachment.  We 
are  not  howicjNii- to  Jbe  governed  (blely  by  the  argument  or  hy« 
pothofis  of  an.vBnMTidnal*  Whatever  may  be  the  ftate  of  parir 
ty,  wbitchrtr  snay  be  the  oonceptions  even  of' popular  opinioni 
the  Judges  ase  to  confider  the  Uw  as  obltgatoty  on  tbem,  apd 
to  decidie  accordingly.  ^  That  Jt  was  a  miftaken  judgment, 
eirery  man  (Mr.  FiiMlley  allrdged)  who  poffeCTed  a  competent 
fhars  of  common  Tenfe^  and  underflood  the  rulea  of  gr^mmart 
was  -able  to  determine  on  a  bare  perufal  of  tiie  bill  of  rights 
and  confytiitioti*" 

•  '■•■*••       ^  ■       .    * 

FkH  Mn.  Fiadley  acquits  the  Judges  of  any  corrupt  viewst 
and  theftihe  qneftions  whether  the  Judges  underftood  the  rules  of 
grammar.  J  think  I  may,  without  derogating  from  Mr.  Find- 
leyS  merit,  l^y  the  Judges  underftood  grammar,  and  I  believe 
i^uch  bettar  tbah  Mr.  Fiudley.  Nay,  I  will  anfwer  that  graro« 
liiar  was  much  better  underdood  by  the  Judges,  (I  fpeak  .with* 
Reference  to  this  body)  than  by  this  honorable  Court. 
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I  now  hope  I  have  gotten  to  what  I  think  is  where  my  wor« 
thy  friend^  the  manager,  has  found  the  word  '<  fophiQryy"  and 
I  think  the  candor  of  the  gentleman  will  induce  him  to  ac- 
knowledge it.     ^*  With  thefe  aids  he  defied  all  the  fophidry  of 
the  fchools  and  the  jargon  of  the  law,  to  corrupt,  the  expltcit 
language  of  the  text ;  and  therefore  he  regretted  that  in  liften- 
l»g  to  the  ingenuity  of  Mr.  Lewis's  paraphrafe  his  admiration 
was  not  necelTarily  followed   by   convidion."     Here  again  I 
[*£nd  where  the  worthy  manager  who  leads  in  this  bufinersi  has 
iormed  the  ground  of  his  argument;  but,  fir,  the  refpedlabili- 
iy  of  the  authorities  we  have  given  mud  render  this  plea  inef* 
£cient.     So  many  cafeit  might  be  produced  in  oppofition  to  his 
dodtrine  on  this  headf  that  they  could  not  be  reduced  to  print 
in  the  compafs  often  thoufand  folio  volumes.     This  ^ews,  Cr^ 
that  every  man  (hould  allow  another  credit  in  his  profeilion  ac- 
cording to  his  merit.     The  maxim  is,  lex  the  cobler  llick*  to 
his  laA.     Now,  (ir,  the  very  roomeat  cha.t  Mr.  Findley  leaves 
the  plain  path  that  he  has  fet  out  on  as  a  Lcgifiator  and  gets  to 
the  lawj  he  feems  totally  loft.     There  a  (ludent  who  has  been 
but  fix  months  in  an  attorney's  oEStcc  would  know  belter.     I 
ajk  what  is  the  nature  of  contempt?  I  a^  the  manager,  the 
Houfe  of  Repiefentatives,  and  every  man  verfed  or  not  verfed 
in  the  law,  to  fay  as  to  the  fpecies  of  contempt  to  which  this 
fummary  procefs  Ihall  be  applied  ?  Where  is  the  power  to  dif- 
criminate  ?    Where  fhall  we  find  the  rule  of  diftin£lion  ?  One 
will  fay  it  (hall  be  as  to  cafes  in  the  face  of  Court;  another 
may  fay  to  cafes  out  of  Court.     It  applies  to  both  fays  ^inother* 
If  this  is  the  cafe  it  is  probable  that  the  counfelfor  there£pon-( 
dentn  and  I  will  difagree.     Who  fhall  decide  when  Doctors  dif- 
agree  ?  fiiit  who  are  to  decide  if  my  learned  opponent  and 
myfelf  difagreei  With  the  utmod  refped  to  his  talents  and 
candor— with  the  utmoft  regard  to  that  honorable  gentleman, 
I  fay  that  a  twenty -five  years  fearch  and  enquiry  have  clearly 
imprelTed  me  with  my  pre  Pent  opti^ion  of  tbe  law  on  this  fub* 
jje£l,  and  I  confidt ntly  hope  that  from  his  knowledge  and  ex- 
perience he  will  be  of  the  fame  feotiment  with  myfelf.     If  we 
diifer,  who  will  decide  then  ?  Suppofe  we  agree  and  the  Judges 
differ  ?  Who  will  decide  then  ?  Can  there  be  a  queflion  in  the 
mind  of  any  man  ?  Who  but  the  Jsudges  are  to  decide  on  quef* 
tionsof  law  ?  But  if  the  Judges  ad  corruptly  or  tyrannically 
In  the  performance  of  their  ofEcial  duties,  then  puniQi  them 
by  an  ia'.peacbment ;  but  in  the  name  of  <God  do  not  punifli 
them-  bccaufe   this  geoilem»n  and  I  differ  in  opinion,  and  do 
fiot  fay  that  error  of  opinion  is  punifhable  as  a  crime  ?  I  truSt 
that  %ve  fliall  difcover  a  more  liberal  fpirit  of  toleration. 

Mr.  Findley's  theory  does  not  agree  with  mine,  nor  with. 
that  of  the  Judges.  •       •  ... 
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**  ^r.  Fiiidley,  however,  admitted  that  cafea  did  cx*ft  m 
which  it  was  ncceffary  for  the  fake  of  judice  to  empewcr  the 
Judges  to  exercife  a  fummary  authority."  At)d  fo  did  the 
Cominittce  of  Grievances  who  generated  this  bufinefs,  admit 
that  tlicre  were  fuch  cafest  We  therefore  only  differ  as  to  the 
fpccics  of  cafes  to  which  the  fummary  proccfs  ought  to  be  ap- 
pried.  If  we  can't  agree,  is  that  a  matter  of  crime  ?  And  if. 
the  Judges  difiigree  in  this  cafe  with  the  opinion  of  the  Com* 
niittee  of  Grievances  or  the  Houfeof  Repreientatives,  in  the 
name  of  God  is  there  any  roan  of  common  fenCe  wha  will  fa^ 
that  if  tfiey  have  adVed  without  corrupt,  ba-fe  or  arbitrary  mo-, 
tives,  they  ought  to  be  impeached? 

My  worthy  friend,  which  he  has  been  for  upwards  of  twenty 
years,  turns  lawyer,  and  I  muft  tell  him,  **  njy  good  frienJyoa 
are  very  wroug,  unlefs  you  go  a  little  further  and  take  a  view 
of  the  admimilration  of  juAice ;  and  you  do  not  grant  me  my 
conditutional  privilege,  unlefs  you  conli'der  and  allow  that  fucU 
power  (hall  be  placed  in  the  Courts,  that  I  ihall  bave  remedy 
by  due  courfe  of  law,** 

"  With  refpedlt  to  the  argument  offered  by  Mr,  Lewis,  that 
as  at,tacbmcnU  bad  iffued  in  Pennfylvania  before  the  revolutioii ;, 
and  as  the  24  fed.  ot  the  conftitution,  declares,  that  the  CburtSF 
ihall  have  all  the  powers  Which  they  ufually  cxcrciftd,  there- 
fore the  power  of  proceeding  by  attacbmtnt  is  confirmed,  Mr» 
Findiey  obferved,  thut  the  fallacy  of  this'interpretation  would^ 
be  notorious,  by  rccollefting  that  the  laft  fent^nce  of  that  very 
feflion  nipuiates,  that  fuch  powers  (hall  not  be  incouHilent 
with  theconlHtution.  Nor  would  he  admit  the  intesence  which^ 
had  been  drawn  from  the  next  fed^ion,  that  fays,  '*  trials  fliall 
be  by  jury  as  heretofore  ;**  for,  he  faid,  it  appeared  by  its  con- 
text and  immediate  fubjed^,  that  it  related  to  the  forms  andT 
modes  of  proceeding  upon  the  trial,  and  not  to  the  ca£es  ia 
which  the  trial  ought  to  be  allowed," 

Here  then  again  Lawyer  Findiey  is  completely  miftaken.  It* 
the  two  conditutions  provifien  is  made*  not  only  for  the  triaf 
but  the  form  of  the  proceeding's  being  as  heretofore.  Wbcu 
he  fpeaks  the  language  of  common  honefly  and  common  fenfe, 
we  all  underlland  him  perfectly  ;  but  when  he  goes  to  the  law,, 
he  goes  out  of  his  depth,  and  although  1  have  not  now  the  op- 
portunity of  fpeaking  to  himfelf  perfonally,  yet  I  woufd  not  be- 
litate  to  fay  to  him  that  fome  of  his  exprcUions  on  this  fubjeft. 
may  have  done  conGderable  mifchief. 

■ 

"  Having  expatiated,  with  great  energy,  upon  the  dUierepc 
points  of  the  conftitution,  which  the  fubjedl  brought  into'viijw  ; 
having  aflTcrted  the  rig4it  of  every  man  topublifl^  his  tcntinicmi* 
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oh  puMic  t>foceedibgi ;  lad  having  urg«A  the  jdangers  of  per« 
inittitig  the  Judges,  hy  implication,  to  pnhiQi  for  ofiencet 
agkinft  themfelves  (obferving,  that  if  it  was  a  contempt  to 
Write,  it  was  alfo  a  contempt  to  fpeak  of  a  caufe  depending  in 
the  Courts)  he  concluded  with  intimating,  that  he  mould  take 
an  opportunity  of  fubmitting  a  refolution  to  the  Houfe,  which 
nlight  fei-ve  to  avert  the  pernicious  confequences  of  allowinff 
the  cafe  of  Mr.  Ofwald  to  grow  into  precedent.'* 

No^,  fir,  here  is  a  tbuchffone.  The  Judges  decided  the 
cafe  of  PafTmore  in  IIOS  as  men  bound  to  take  notice  of  every 
thing  which  could  ferve  as  a  precedent  or  a  rule  of  condudt, 
and  who  were  in  full  poffeifion  of  precife  information  refpedU 
ing  thia  cafe  of  Ofwald.  Now,  fir,  thefe  gentlemen  find  that 
Mr.  FindTey,  however  patriotic,  however  well  minded  he  miight 
have  been,  faid  that  he  wifiied  to  prevent  Ifr.  Ofwald*8  cafe 
from  growing  into  a  precedent.  But,  fir,  they  alfo  found 
that  the  Legiflature  difcuffed  the  fubje6k,  and  the  refult  of  the 
enquiry  of  the  Legiflature  of  Pennfylvania  wat  that  it  (hould 
be  a  precedent,  for  they  negatived  Mr.  Findley's  propofition  to 
the  contrary  effect. 

*^  Mr.  f  itzfimons,  a  member  from  the  city  of  Philadelphiai 
now  taioved  the  following  refotution  s 

•<  Refolved,  That  this  Houfe,  having,  in  a  committee  of  the 
whole,  gone  into  a  full  examination  of  the  charges  exhibited 
by  Eleaser  Ofwald,  of  arbitrary  and  oppreffive  proceedings  in 
the  Juftices  of  the  Supreme  Court  againft  the  faid  Eleazer  Of- 
wald, are  of  opinion,  that  the  charges  are  unfupported  by  the 
tefttmony  adduced,  and.  eonfequently,  that  there  is  no  juft 
caufe  for  impeaching  the  faid  Juftices. 

<<  Tlie  propofition  contained  in  this  refolution^  gave  rifb  to 
a  (hort  but  animated  converfation.  On  the  one  hand,  it  was 
Aiid,  that,  in  admitting  that  there  was  no  ground  of  impeach- 
ment, it  was  not  intended  to  concede,  that  the  h€ts  reprefent- 
ed  in  the  memorial  had  not  been  proved :  and,  on  the  other 
hand,  it  was  anfweried,  that  if  there  had  been  proof  that  the 
memorialifi,  according  to  the  complaint,  ^*  was  immured  in  pri- 
(on,  without  even  the  Oiadow  of  a  trial,  for  an  imaginary 
offence,"  it  would  have  been  the  indifpenfable  duty  of  the  Le> 
giflitiire  to  vote  for  an  impeachment.  A  compromife,  at  length, 
touir  place,  and  the  committee  of  the  whole  agreed  to  report 
the  i'ollowing  relolution : 

** /Refolved,  That  the  charges  exhibited  by  Mr.  Eleazer  Of- 
wald againd  the  JulVices  of  the  Supreme  Court,  and  the  teftimony 
given  iA  fupport  of  them,  are  not  a  fufiicient  ground  for  im- 
pcacanicnt.*' 


.  ^  But  wton  M$  neptrt  wtt  €A\hi  i|p  tot  A^  decHi«n'of  the 
Hdur<*,  it  w«4  ]»^ilpaned  (»tt4  coufe^ueacly  toil)  on  motloa  of 
Mr.  Glyqi«rrt'.lii  order  to  iiMroduce  tM  ^folution  originalljr 
prQ|jio£cd  Ipk^  Mr.  Fus(ini«fi«  i(n  the. committee*  .Mr.  Pindlc^ 
Ibet)  cUvned  t|ie;attentioa  of  liie  mrinbert,  and  after  a  judici- 
ous introdu^ions  presented  tlie  r>Jl9wing  relblutions  to  tbt 
«b4«r«  to  £a^r€«d«  Mir*  Clymetr^i  tB«tiofi» 

*<  Refotved,  That  the  proceedings  of  the  Supreme  Court 
$g4ln(l  Mr*  £lea«er  OlVaid,  in  ponifliing  him  by  fine  and  im- 
pnronmeu^  at  tbeir  dilcretiony  tor  a  ^onftruAive  or  implied 
tontempty  not  commicted  in .  the  i^refence  of  the  Court,  .nor 
igainft  any  oficef}  or  prder  thereof,  b.ut  for  writing  and  pub- 
liking  jmipraperiy  9  or  indecently,  refpedUng  a  caufe  depending 
before  tb^  3upre»ii«  Gourtt  aftd  refpe^ting  fume  ot  tlie  Judges 
of  fdid  Court*,  w^  aA  u^iconilitutional  exercife  of  judicial 
|>owert  and.fejts  an  alarming  precedent,  of  the  mo(i  daegeroua 
sonfequencei^^to  thB.i^itisens  of  ibis  coimmonwealtb. 

<^  Hefolved,  That  it  be  fpecially  recommended  to  the  enfu- 
ing  General  Aftembly,  to  define  the  nature  and  extent  of  con« 
ceaiptaty  Itnd  4ire4t  chetr  puBi&meiit* 

<<  An  intereQing  debate  arofe  upon  tjiefe  refoIiitioBSi  In  the 
tourfe  of  which*  much  that  had  heea  (aid  in  the  cominittee 
WHS  repeated,  and  many  new  idoaa  were  ioiggtd^dt  «pon  the 
general  <|aeUiQn  of  {be  jnrifdi^ion  of  the  Cour^  in  .cafei  of 
atjcachment.  Wiit4i  refped\  to  Mr*  Findley's  pro|^fiti9fi»i -that 
gentleman  aMy  fupfiorted  them  uppn  the  fpirit  of  the  epnfti*- 
tu.ti)n,«^nd  the  expediency  of  the  thing  itfejff ,  Bo|  jt  leeraed 
t^  be  fausfactr)rily  anfwered  by  Mr.  Lewis,  IQ.  That  the  L«* 
giflicive  power  is  confined  to  making  the  law,  and  cannnt  in., 
frrfere  in  the  interpretati'  H ;  which  is  the  natural  and  exclu- 
tivc  province.oC^the  judioul  branch  of  the  government :  and 
adly,  That  .^he  rocomfnejadatiort  to  the  fucceeding  afffrobly. 
would  b?  nu3"atory ;  for  the  Courts  oF  JuUice  derive  their 
flowers  from. the  conQiturion,  a  foiucr  paramount  to  the  Lc« 
l^ifliiture,;  and,  conrpquent1y,/^hat  is  given  to  them  by  the 
iormer,  c<iiiuot  be  taken  from  them  by  the  latter. 

"  Mr*  Findlry's^mntir^nf  were  loft  by  a  cotifiderable  majority; 
and  Mr.  Clvner'?  revived  reiblaiioni  adopted  by  the  Houfc  i 
Yeas  34.     Nayi  23/* 

Now,  fir,  we  (inA  that  here  the  dectHon  of  the  Supreme 

llourt  iit  Ofxvald's  cafe  was  fairly  brought  before  the  Legifla«- 

*ure,  and   matu^iriy  conOdered.     Although  Mr,  FindleyH  qan- 

dor  operated  on   him,  and   '^t>figed  him   to  concede  that   t|ie 

'^udgisB  were  not  irapeacbaj^le  for.  a  .n^erei  error  in  Judgmeat  ^ 

12 
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yet  he  thought  this  an  error  of  judgment  and  ah  uncrtifV11:a« 
tional  cxwcifc  of  power.  But,-  fir,  the  Legislature  did  not 
think  that  it  was  even  an  error  of  judgment  ;  and  much  as  I 
fefpe^^  Mr.  Findley,  much  ai  I  refpe^  his  politica)  opmidnii 
yet  r  ain  only  to  be  governed  by  the  final  vote  of  the  majority* 

I  have  then,  fir,  not  only  the  authority  of  the  Supreme 
Court  of  Pcnnfylvania,  but  the  authority  of  the  Legiflature 
of  Pennfylvania,  to  fupport  the  doftrlne  for  which  I  contend. 
It  muft  appear  obvious  that  here  the  <|ue(\ion  was  brought  fuUy 
and  fairly  to  the  tcft,  whether  the  excrciPe  ©f  this  power  was 
conftitutional  or  not.  Let  us  never  fet  the  example,  to  be  ac« 
tuated  in  our  Legtflative  deeifions  by  party  confederations.  I 
am  fure  that  this  honorable  Court  cannot  be  operated  on  by 
views  of  that  kind.  It  ought  to  be  indifferent  whether  or  not 
that  Legiflaturo  was  or  was  not  a  federal  body.  '  So  far  as  re- 
fpcd^s  putting  this  queflion  to  the  te(\,  it  is  iufficient  that  it 
was  the  ultimate  vote  of  the  Legiilatore  ;— .the  full  and  fair  ex* 
preilion  of  the  reprefentatives  of  ihe  people  fworn  to  fupporc 
the  conftitution  of  the  (late. 

My  learned  friend  lam  fure  loves  the  conftitution  and  the  lawr 
under  it  $  and  I  am  fure  that  he  loves  the  opinion  and  will  fub- 
mit  to  the  authority  of  the  Legtflature  ;  be  will  fay  at  once 
that  fo  far  as  it  refpe£led  the  opinion  of  the  Legislative  body, 
it  was  final  and  con'clufive  ;  and  that  tbeeffe^  it  attended  on 
the  Supreme  Court  of  Pcnnfylvania,  was  imperative  ;  it  was 
an  opinion  that  fandlioned  an  d  gave  full  Orength  to  the  prece- 
dent, upon  which  was  founded  the  deciiion  that  gave  rife  to 
this  impeachment. 

Sir,  I  feel  pained  that  I  am  not  interrupted  in  this  buGnefs 
by  fome  acknowledgment.  Were  it  not  for  the  opinion  of  my 
worthy  friend,  Mr.  Findley,  I  would  not  befitate  to  fay  that 
fio  man  of  common  underftanding  could  be  miflal^en  for  a  mo* 
ment.  The  Court  will  pleafe  \q  reculle£\^that  the  conftitutions 
of  1776  and  1790  are  the  fame  in  language  and  meaning  at  to 
the  law  of  the  land,  the  trial  by  jury,  and  the  general  rights 
cifthe  Qitizeni  except  that  the  lall  conflitution  is  more  explicit* 

I  have  now,  fir,  before  the  honorable  Senate,  not  only 
the  deciiion  of  a  Coui^t  of  Ju(\iee,  but  the  decifion  of  the  Le« 
giflature,  with  t  full  and  complete  view'  of  the  fubjedb  before 
them.  And  are  the  Judges  of  the  Supreme  Court  not  to  fol- 
low this  precedent ;  or  if  they  do,'  are  they  to  be  impeached 
becaufe  their  predecelTors  in  office  did,  on  their  oaths,  declare, 
that  fuch  was  the  law  ?  and  which  declaration  the  Legislature 
of  Pcnnfylvania,  upon  the  footing  of  the  conQitution  and  the 
-UW|  iadead  of  denying,  moft  fotemnly  confirmed?     Are  the 


Judges  to  be  impeached  for  this  ?  God  forbid,  that  ever  I  (honld 
be  tempted  to  look  for  a  feat  on  the  bench  under  fuch  re(lric« 
tions  !  And  let  ic  be  renieroberedy  that  if  every  little  conjedtu- 
rA  error  of  judgment,  or  even  every  trifling  offence,  is  to  be 
conGdered  as  ground  for  removal,  there  is  not  a  roan  of  talents, 
integrity  and  feeling  who  ivill  attempt  to  ferve  the  public  in 
that  or  any  other  official  (ituation. 

.  It  is  in  vain  to  fpeak  of  the  bulwarks  and  barriers  of  the 
conflitution,  if  fuch  redridtions  are  to  be  laid  on  the  Jndges, 
and  if  this  honorable  body  (hall  choofe  to  edablifh  itfelf  as  a 
High  Court  of  Impeachment  on  the  imperfedl  reprefentations 
of  individuals.  We  know  perfe£tly  well  how  far  the 
appeal  to  the  people,  of  that  honorable  gentleman,  is  intended 
to  operate  ;  but  let  it  bo  remembered,  that  if  we  mean  todif* 
charge  our  dut|F«  the  powers  of  government  are  not  only  to  be 
kept  diflindl ;  but  wo  are  not  on  trifling  pretexts  to  deftroy  the 
tenure  of  an  office  held  during  good  behavior* 

-  However  the  decifion  of  this  Houfe  may  operate  on  the  minds 
of  the  people,  is  not  now  a  queftion*  The  Senate  are  to  decide 
agreeably   to  tUetr  oaths  and   their   coafciences,  whether  the 

Judges  have  aited  in  a  wilfully  corrupt  and  arbitrary  manner* 
lay,  let  them  have  erred  upon  the  Uw,-— even  upon  the 
queftion  of  purgatioir— where,  let  me  aik,  where  can  be  found 
the  authority  to  impeach  thera  for  it  ?  Sir,  it  is  now  put 
upon  the  judgment  of  the  Senate  to  afcertain,  not  whether  the 
Judges  have  erred  on  a  point  of  law,  but  to  decide  whether 
they  have  wilfully  violated  the  conAitution.  I  do  not  admit  of 
any  acknowledgment  that  the  Judges  of  theSuprerae  Court  of 
Pennfylvania  have  erred  in  their  conftru£tion  of  the  law*  I 
have  a  perfe^  reliance  on  their  judgment  as  well  as  on  their 
general  intentions* 

But  now,  fir,  Ixome  to  the  decidve  pofition  which  I  meaa 
to  take  in  this  argument.  I  aik  whether  the  current  of  the 
Legidative  a£ls— «the  current  of  the  judicial  decifions  of  our 
Courts,  have  been  annulled  by  the  letter  or  fpirit  of  the  con- 
ftitutions  of  1776  and  of  1790  ?  I  fay  they  have  not ;  and  if 
I  do  not  prove  it  by  a  demonAration  as  irrefiftable  as  that  two 
and  two  make  four,  I  commit  royfelf  as  having  midaken  not 
only  the  power  of  the  fadls  I  poffefst  but  of  the  powers  of  my 
own  mind,  as  prefented  to  the  view  of  this  hoafe* 

Every  pcrfon,  when  he  enters  into  fociety,  furrenders  a  por« 
^lon  of  his  perfonal  rights  to  the  community,  for  the  protedion 
and  fecurity  of  the  whole.  With  this  preface  I  will  come 
iiamedlately  to-  the  ground  of  my  argument  on  this  point. 
Ujider  ourqeniUtuiion  perfonal  liberty  is  to  be  preferved  an4 
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» 

et)j<«yect;  but  it  is  to  be  i^fefir^  aoA  ef}joy«d'  agreeably  ti» 
oiur  Uwi* 

According  to  tb<  doArioe  ol  nj  wortby  frien4«  the  mint* 
geff  there  c«n  be  no  arreft  of  the  perfoo  at  alh  Both  in  civil 
asd  citminaL  caufet,  bow  ^^^s  the  cafe  ftand  ?  and  what  it  the 
meaning  of  the  connicutiAn  ^  If  a  man  enters  iiito  9  ^onti^a^^ 
viixh  anotheri  which  he  breaks,  and  the  injijired  party  brings. 
Kis  af^ion  ;  it  is  ao  action  ol  debt  *^  and  the  law  fays  the  cfe* 
dito/nay  arrelihin*  that  he  has  power  over  his  liberty.  But 
what  fays  the  fupreroe  law  pS  the  land  I  ^  No  man  can  be  de^ 
prived  of  his  liberty  bnt  by  tho  judgment  of  his  Peers  ?  It 
that  the  cafe  }  Well,  if  be  cannot  find  bail,  he  maO  go  to  prU 
fon.  He  lies  there,  althoogh  be  may  not  owe  the  nan  a  farthings 
becaufe  be  cannot  find  bail  for  his  appearance*  For  caufe  of 
bail  it  one  things  and  cau^  of  action  anotlierr  And  yet  the 
conlVitution  fays,  no  i^an  (hall  be  deprived  of  his  libf^rtyy 
"without  the  judgment  of.  his  Peers,  or  the  law  of  the  land* 
In  criminal  mttteri,  hoMt  ftanvis  the  bufinefs  ?  A  man  can  be 
arreilrd  and  committed  on  the  fuppolition  of  hit  having  coin* 
mit-ed  a  crime ;  althoughi  in  other  cafes,  the  accufation  re* 
quires  the  fopport  of  an  oath.  No  warrant  can  ifFue  unlrfs  on. 
OAib.  Nitr  can  a  man's  honle  h%  fetrched  vnlrfs  the  fufpicloa. 
i^  rpccified  on  oath.  I  give  this  to  obvia^  the  wondcifi»l  ge* 
Der<ili;ty  of  the  obijifrTatioo  thrown  out  by  the  manager,  that 
In  no  cafe  whatever  cao  a  man  be  committed  tQ  j^il.  or  Uie 
liberty  of  the  citiarn  be  tak;ea  away,  without  a  trial  by  jury* 
A  man  goea  to  jail,  waits  for  a  trial,  ar*d^  even  though  he  may  be 
innocent  he  is  thus,  obliged  to  furrender  a  portion  of  his  lib.ciw 
ty  for  the  general  fecurity  of  fbcicty. 

m 

I  beg  it  to  be  n.nderftQpd  tb»t  tlie  rights  of  perfon,  of  pro- 
perty, and  of  reputation,  were  as  well  prote^ed  in  the  colony 
of  PenniyUi^nia  as  they  ca.n  be  in  the  C^ate  of  Pernfylvania, 
or  as  well  ^s  my  worthy  friend  can  foggefl.  1  declare^  with 
reference  to  the  knowledge  of  every  man  who  hears  me,  that 
there  does  not  appear  to  have  been  a  State^  In  which  private  pro- 
perty and  reputation  were  bettei  lectrred  than  in  tlie  Province 
of  Pennfylvania.  Security  for  perfonal  rights,  for  property^ 
and  for  repo.atioo,  were  not  the  tinnfrs  that  we  contended  for  ; 
they  were  not  the  obje^  of  the  revo4otion|  becaufe  we  know 
that  every  thing  was  as  iecure  then  as  it  ^  now,  under  the  aulpi- 
ces  of  thoie  who  were  the  guardians  of  tl|Mr  law.  What  was  the 
motive  of  the  revolution  ?  The  prood  fpirit  of  liberty— the 
proud  aiui  honorable  fpirit  of  independence  which  hmi^  upon  the 
minds  of  the  coleoiiQs.  However  happy  the  prefentday  i^ight  be, 
there  (honii  be  no  temporigingj  no  fpecoJative  views  00  this  fub* 
jed^.  All  the  world  knows  that  the  ^evolution  did  not  arife 
from  A^oal  of^rtSiiax,  nor  from  arbitiriyry  lanps^ior  ihcy  were  re« 
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ftAei ;  but  beciufe  th#  Britifli  government  Had  df  dared  that tlie 7 
would  not  give  up  theU  dif^iUttii  auchiKity  to  tax  our  induUfy^ 
Thr  6MI  Uw  oprrating  in  thia  wtiy  was  palTcd*  I  thUik,  tR  17i) 
«r  I764«  This  w-s  ihe  ftrlt  attempt,  and  this  l4«r  waarrpraird 
foon  attcfi  with  a  dfcUration,  that  :h*y  had  the  right  of  taxiiif 
M  •  The  gentleman  if  therefore  miOnken  ia  bis  theory.  I 
know  it.  firi  previous  to  the  revolu  iin^  only  aa  t  niittttfr  of 
lilftory.  Many  gentlemen  who  hear  ine,  know  it  at  a  matter  of 
i^^f  and  to  them  I  appeal  for  the  corre^tneft  ot  wy  Uatcmcnt. 

Well,  fir,  the  revolution  took  place  and  generated  the  ne- 
eeffiiy  of  a  form  of  government,  tofopply  the  one  wr  had  caft 
off*  Then  it  was  that  the  immortal  Franklin,  wiih  hit  com* 
peerSf  aflembled  to  give  us  that  form  of  government  which  we 
received  in  our  firfl  conflitutton  of  1776.  So  Ur  as  refpeds 
the  bill  of  rights,  the  magna  charta  furnilhed  the  mod  of  ita 
•roviiions,  though  they  were  applied  with  ail  the  cauVioa  of 
thoie  who  introduced  them* 

Then  it  ^as  declared,  t^t  any  law,  vihethp?  called  ftatutt 
taw.  law  of  Mtff'inbly,  or  common  law,  mu(l  be  conlidered  aa 
the  law  of  Pennfyhama}  until  a^ered  or  fupplied  by  a  Icgif* 
lattvc  aA* 

Now  gentlemen  I  haveL  gnren  you.  the  gn9und,  which  I  (hall 
endeavor  to  (land  upon.  Before  the.  contiitu^ion  of  1>776  the 
Courts  of  Juflice  had  varioua  powers  ;  fome  of  common  laif 
jorifdiAion,  fome  of  equity  s  nay,  fome  of  canon  taw  jurifdie^ 
tion  ;  fo  that  in  many  cafes  that  flow  dignitVf  which  maika 
the  trial  by  jury,  was  difpenfrd  with.  Before  the  revolution^ 
in  civil  mattefSt  Jul^ices  of  the  Peace  had  jurifdi^ion  only  in 
f  afes  not  exceeding  live  poondf.  Now  they  have  more  extei^* 
five  jurifdiAion*  With  refpeft  to  civil  matters  the  power  1% 
much  changed  from  wliat  it  then  was.  In  ciiminal  matters  two 
Juftices  of  the  Peace  had  acquired  power  by  law  to  try  even 
Cafes  in  petty  larceny,  and  this  Uw  was  not  repealed  till  fomo 
time  in  1765,  '16  or '^7, 

Now,  fir,  independent  of  the  authority  ]nfi  (hewn,  anethec 
eonfideration  prefrnts  itfelfi.*a  fummary  procefs  could  onl^ 
cure  the  evil  which  it  embraces ;  in  cafes  at  liw  fome  caufea 
will  admit  of  delay  and  ethera  will  not,  and  the  right  of  the 
difcrimination  is  a  privilege  of  the  Court.  But.  if  a  n)an  who 
IS  an  important  witnefs  to  a  caufe,  (hould  rrlufr.  or  negle^  to 
attend*  be  can  be  compelltd  to  attend  by  fummary  procefs. 
Without  this  compelling  power  the  Court  cannat  proceed.  Yo« 
will  find  this  principle  tecognized  in  every  cf>nftirtition  that  eK« 
Ifis.  Go  to  magna  charta,  ard  you  will  find  whit  is  the  differ^ 
fD9f  between  a  /udgmem  hjf  his  f€^rs  and  tb^  ^tfw  0/  ikt  iwd% 
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Again/  if  a  nian  it  guilty  of  profane  CiTf  aring,  npos  infor'* 
vation  being  given  to  a  Judice  of  the  Peace  the  man  may  be 
fent  to  jail  by  the  Juftice^  if  be  does  not  pay  the  fine  inipofcd 
by  law  on  fuch  ofiences.  Bat  for  the  exhaoiked  ftate  of  my. 
own  ftreogth  I  would  difcufi  this  part  more  fully.  Agpip,  firt 
and  the  rooft  extraordinary  thing  i8«  that  it  is  the  law  of  Pennn 
fylvania  at  this  moment,  notwithftanding  the  conftitutlon  fays» 
^  no  man  Ibalt  be  deprived  of  his  liberty  or  property  witbouv 
the  judgment  of  his  peers  or  the  law  of  the  land." — £ven,  noWf 
fir,  look  at  the  vagrant  a£^.  A  fingle  Jufticc  has  the  power  by 
a  law  of  the  Legidature  to  fend  a  man  to  jail  for  thirty  days  I 
I  intended  to  turn  to  the  i&,  itfelf,  but  I  find  the  evening  ad^ 
Tances  fail  upon  me,  therefore  (hall  leave  the  Senate  to  refer 
to  it  at  leifure. 

In  all  thefe  inRanccs  of  criminal  jurifdiAion,  the  decifion  of 
the  roagiftrate  was  omnipotent.  In  the  cafe  of  petit  larceny, 
as  late  even  as  1785  or  '87,  the  jufiices  of  the  Peace  could 
fend  a  roan  to  jail  and  punifh  him  without  a  trial  by  jury. 
Shall  this  be  allowed  to  petty  magiftrates  and  not  allowed  to  a 
Court  of  Juftice?  What,  fir,  (hall  the  firft  Court  of  law  in  the* 
ftate  be  reftrifted  from  the  ex^cife  of  fumroary  jurifdiftionv 
and  a  fingle  magidrate  maintain  fuch  power  over  the  perfonai 
liberty  of  the  citizen  ? 

In  the  Court  of  Admiralty,  the  Orphan^s  Court,  and  tho 
Regifter's  Courts,  (except  in  the  aft  of  1780,  authorizing  the 
trial  by  jury  in  capital  cafes  on  the  high  feas)  we  went  on  be« 
fore  this  without  the  trial  by  jury,  and  yet  that  was  never  com- 
plained of;  and  I  think  before  this  argument  is  clofedj  I  (hall 
be  able  to  (hew  that  it  is  (Iridlly  conftituiional  and  proper. 

Now,  fir,  it  is  not  inconCftent  with  the  jrp/r/t  of  the  confti- 
tution  of  1776,  that  this  fumroary  power  (hould  be  polTeCTed 
by  the  Judges.  With  its  termsj  it,  is  impolTible  to  fay  that  it 
is  inconfiftcnt.  Its  terms  exprefsly  fay,  that  «  trial  by  jury 
ihaM  be  as  heretofore."  Let  it  be  remembered  that  in  the 
conllruaion  of  this  inftruroent,  as  well  as  in  the  conftruaion 
«f  every  other  inlVrumcnt;,  we  niuft  con(\rue  it  fo,  as  that  one 
part  will  explain  the  other,  and  by  that  means  conAitute  a  com- 
plete explanation  of  the  whole.  Now  what  does  the  confti-< 
tutionof  1776  fay?  *«  Nor  can  any  man  be  jufily  deprived* 
of  his  liberty  except  by  the  laws  of  the  land,  or  the  judgment 
of  his  peers  ;*' — but  "  trial  by  jury  (hall  be  as  heretofore.. 
Now  what  is  the  meaning  of  this  ?  That  wherever  it  had 
been  praftifed,  in  all  fuch  cafes  wherein  it  had  been  ufuaJly 
exercifed,  it  mud  be  continued — and  on  the  contraiy,  in  focb 
cafes  wherein  the  courts  had  been  in.  the  habit  of  proqcedipg 
^ibout  the  trial  by  jury,  they  (hould  proceed  as  ufual. ,.  li  » 


I    251     3 

contempt  was  to  be  punithed  by  a  trial  by  jury*  tbe  gentfe- 
nan  would  be  obliged  to  fhew  an  inftance  where  a  trial  by  ju* 
ry  had  been  allowed  in  a  eafe  of  contempt,  or  that  the  €onfti« 
tutton  provides  for  the  cafe ;  he  Would  be  obliged  to  (hew  that 
common  law  recognized  fuCh  a  mode  of  proceeding  ;  for  the 
cojiTmon  law  as  far  as  it  is  applicable,  is  as  much  the  law  of 
^nnfylvania  as  the  laws  made  under  the  con{Vitutiao«  This  is 
the  expofition  of  every  Uwyer,  and  the  legiilature,  when  they 
decided  on  Ofw aid's  cafe,  underftood  it  fo  and  a£ted  in  confor* 
mity  to  it.  If  I  anderfland  this  pafTage^  ic  means  that  you 
(hall  not  try  caufes  by  a  jury  that  were  not  formerly  tried  in 
that  way ;  inftead  of  that  you  (hall  proceed  as  has  been  thp 
praftice  heretofore.  This  palTage  comprehends  all  cafes,  ei« 
ther  under  the  conftitution  or  the  common  law.— We  find 
here,  that  we  have  the  common  «^w  and  the  conftitution  in 
Our  favor,  for  neither  the  one  or  the  other  fays  you  (hall  try  a 
eoniempt  of  court  by  jury. 

In  conflruing  any  inflrument  incoherence  and  abfurdity  will 
follow'  if  we  only  take  a  part  and  do  not  condder  ic  as  a  part 
of  the  whole. 

«  How  can  the  gentlemen  conceive  that  the  law  of  the  land 
and  judgment  of  bis  peers  meantbe  fame  thing  •—Let  us  fee  s 
No  mans  liber cy  (hall  be  .eflTc^led  but  by  the  law  of  the  land* 
Now,  (ir  take  this  feparat^ely  and  what  is  the  meaning  of  it  ? 
That  the  liberty  of  the  citizen  (hall  be  proteded.  But  whero 
is  the  trial  by  jury  which  thefiamers  of  the  con(\icution  meant 
to  fecure,  in  mofl  cafes.  That  may  be  taken  away  by  a  (in^ 
gle  taw.  This  then  would  be  inconfiQent  with  their  views* 
But  taken  as  a  part  of  the  whole,  or  taking  the  whole  toge* 
ther*  it  is  no  longer  difcor dan t.  '<  No  man  (hall  be  deprived 
ot*  his  liberty,  except  bj  the  judgment  of  bis  peers  or  the  law 
of  the  land," 

But  now,  fir)  to  defcend  more  into  detail  with  this  propofi* 
tion.  The  trial  by  jury  fhail  bi-  as  heretofore  What  does  tbia 
mean  unlefs  it  refers  to  the  fubjecl  inflead  of  the  formality  of 
the  trial  ;  becaufe  in  the  conllitution  of  1790  it  is  intended  to 
provide  for  the  whole  of  jury  trial  as  it  had  been  heretofore 
exercifed.  They  certainly  meant ^that,  or  elfe  the  gentlemaa 
tnufl  tell  me,  that  all  that  h^s  happened  through  the  medium 
of  the  Orphan's  Court,  the  Court  of  Admiralty  or  the  Regif* 
ter's  Court,  is  unconOitutional  and  illegal.  You  all  hold  your 
property  uoder  the  Ophan's  Court,  and  if  the  proceedings  of 
that  Court  have  been  uneonilitational,  you  would  hold  it  by  a 
very  bad  tenure  ;  and  any  man  coujd  recover  it  from  you  by  pro- 
ducing an  antecedent  title.  Now  either  this  is  the  cafe,  or  the 
|;efltleman  mult  (hew  me  from  whence  thib  power  is  derived* 
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TliteiT  I  afft  him,  wherb  doet  lie  £nd  it  ?  The  f eiitkmtfi,  fett 
kaps,  will  ftill  inCik  upon  jury  trinl  in  aii  calea.  He  difitff 
from  me,  and  I  differ  from  him.  Doctors  may  difiVr  and  wb« 
iiall  decide  ;<^lawyera  may  differ  and  ibe  Judgea  muft  decide* 

Now,  fir,  I  will  briefly  recapitulate  what  were  the  fiibje^ts 
•f  atrial  without  a  jury  before  the  revolution.     All  cafes  hi 
the  Orphan's  Court,  the  Regifter's  Court,  the  Court  of  Admi* 
ralty^  the  High  Court  of  Errora  and  Appeals,  which  had  civft 
andcrin^inal  juriididion.     The  Judges  of  the  Saprene  Courtf 
in  cafes  of  outlawry,  had  common  law  jurifdidion.     In  all 
thffe  cafes,  before  the  confUtution  of  1776,  the  procefs  wai 
uniformly  without  a  trial    by  jury.     And    I    tell   you,    tha« 
toe  vat   with  the  exifteace  of  thefe  proceeJings,  coeval   with 
the  eftablifbment  of  Courtr  of  Judke,  the  fummary  power  of 
punilhing  contempts  by  attachment  has  been  in  praclke  ;  and 
this  too,  for  out-door  contempts*     When  I  do  this,  I  want  ihv 
honorable  manager  and  the  Committee  of  Grievances  to  tell  roe 
irhat  entitles  them  to  fay  that  this  power  of  punilhing  contempts 
by  fummary  procefs,  has  been  quaiififd  and  done  away,     I  want 
them  to  tell  me  how   this   power  is  veiled  in  the  Legiilature* 
Is  it  veiled  in  the  Committee  of  Grievances  ?  Is  it  veiled  in 
the  Hotire  of  Reprefencatives?  No!  Nol^If  Mr.   Fiy*  wilt 
give  me  a  law  for  bis  fsmmary  prardlice  of  compelling  the  atten^ 
dance  of  witnefies,  I  mill  be  thankful. 

'  I  will  now  turn  to  the  two  remaining  articleiy  on  which  I 
ftiean  to  make  fome  comment  ;  and  I  fliall  not  detain  the  h^no« 
rable  Senate  much  longer,  at  i  am  feniible  of  the  indo^encA 
I  hav6  already  experienced.  Now,  fir,  I  will  fliew  that  finc« 
the  conftitution  of  1776  thefe  powers  have  been  recognized^ 
(Mr.  Dallas  here  referred  to  Sd  vol.  State  Laws  536, 4th  vol» 
io,  351  and  6th  vol.  do.  375,  to  fliew  that  the  jtirifdi6li««  of 
Juftices  of  the  Peace,  had  been  periodically  extended  as  to  »c*- 
tions  of  debt  and  damages— and  the  Juftices  authorized  in  ceN 
tarn  Cafes  to  commit  defaulter's  to  the  jwi<l  of  the  county.} 
So  that  without  any  written  kuthority  this  honorable  Houfo 
has  placed  th*  fe  powers  in  the  hands  of  an  individual  magif* 
ttate,  under  no  controul  or  fuperinter ding  authority  ;  aud  all 
thi**,  (it,  without  the  trial  by  jtiry  ;  and  where,  fir,  does  thi« 
honorable  Houfe,  fitting  in  its  le^iflative  capacity,  findauiho- 
rtty  to  iffne  attachments  ?  Where  does  it  find  the  power  to  veft 
the  jurirdidlion,  above-mentioned,  in  Juftices  of  the  Peacc» 
linlcfs  it  is  to  be  found  in  precedent?  1  do  not  refer  to  thU 
^ith  a  view  to  call  in  queftion  the  validity  of  thofc  proceed- 
ings ;  far  be  it  from  me,  fir,  to  fay  that  this  Houfe  have  not 
the  power  to  do  thofe  things.  Sir,  tbn  extenfion  of  the  pow* 
tr  of  Juftrccs  of  the  Peace  has  gone  fo  far  that  you  have  nofc 
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only  cnlarge.d  the  fum,  but  the  fubjedls  of  litigation  ;  and 
you  have  done  all  this  according  to  precedent*  Sir,  when  ihh 
amount  of  the  fum  in  controverfy  does  not  exceed  fifty-three 
dollars  and  thirty-three  cents,  you  decide  without  appeal. 
Why,  what  is  the  confcquence  ?  that  yoh  have  transferred  the 
jurildi^ion  from  the  juries  to  the  magiftrates.  Now  I  do  not 
mean  to  fay  that  this  honorable  Houi'e  were  not  warranted  in 
taking  thefe  mealures  by  any  thing  contained  in  the  conftitu- 
tion.  I  hope  they  will  peit'cdly  underitaud  me  as  meaniiig  nb 
fuch  thing. 

Now,  fir,  as   to  criminal   jiirifdiElion  of    Jufticeis   of   the 
Peace;  I  could  refer  to  a  variety  of  acts  in  which  this  funima- 
ty  power  is  permitted  in  certain  cafes.     \2d  vol.  State  Laivs 
457.— iS«e  appendix^  note  S.  S.  page  48.]     1  Will  hurry  them 
ever  as  fad  as  I  can>  and  will  not  detain  this   houfe  longer 
than  1  can  well  avoid.     Now  this  adl  paiTed  fince  the  conflitu* 
tion  of  1776,  which  declares   that  trial   by  jury   ihall   be   as 
heretofore.     No   man   is   to   be  iibprifoned  without  a  trial  by 
jury.     This  ik  the  dodrine  declared  by  the  manager.     [RcadsJ 
They  are  to  pay  a  fine,  and,  poor  devils,  they   may  not  have 
the  fum  to  pay  with.  .  Now,  fir,  we  all  know  that  thofe  perfons 
who  are  obnoxious  to  the  penalty  of  this  adl  are  generally  poor 
perfons  ;  and  four  dollars  for  fabbath  breaking,  ot  five  (hillings 
for  an  oath,  or  fi^c  fliiUings  for  every  days  inebriety,  is  to  the 
poor  individual  of  as  much  importance  as  fifty  dollais  to  fome^ 
or  five  hundred  or  five  thoufand  to  others.     But  for  all  this,  fir, 
they  mull  abfolutely  pay  it,  or  go  to  jail,  without  a'  jury.    And 
this  is  a  cafe  where  :he  law  does  uoc  operate  upon  ihc  i  ich  as  well 
as  the  poor.     The  rich  man  is  always  able  to  pay  ;  but  the  poor 
nian  cannot  always  do  it ;  and  if  he  does  not,  then  it  is  in  the 
j>ower  of  the  magiUrate  to  commit  him  to  jail  for  a  Certain  num- 
ber of  days,  notwithftanding  the  worthy  manager  has  laid  thiU 
ho  roan  can  be  deprived  of  his  perfonal  liberty  without  a  t.ial  by 
jury.     Did  the  poor  man  who  I'worc  the  oath,  or  the  poor  man 
who  broke  the  fabbath,  or  he  who  got  drunk,  commit  fu  great  an 
outrage  upon  juftice  as  Thomas  Paffmore  did  ?   And  yet  all  this 
j)ity  is  for  Thomas  Paffniore,  whilft  we  have  never  heard  a  fingle 
exception  made  to  this  jurifdidlionof  the  JuUices.  Now,  fir,  there 
are  adefcription  of  perfons  in  all  communities,  who  may  be  term- 
ed dil'orderly  men  ;  but  ftill  they  are  men  and  frequently  they 
are  citiicns,  and  their  offences  arc  ftill  more  the  rciult  of  their 
inisfortunes  than  of  their  faults.     The  liberty  of  fuch  men  is 
however  perfedtly  at  the  difcrction  of  the  magiftrate ;  and  this 
tnder  the  law  exifting  fubfcquently  to  the  cOnllitution  of  1775 
and  to  that  of  1790.     But,  fays  the  worthy  manager,  "  noth- 
ing but  trial  by  jury  can  deprive  a  man  of  his  liberty," 

Again,  fir,  my  apprentice  becomes  negligent  or  affronts  me  j 
What  does   our  a£t  fay  ?  Why,  fir,  I  have   only   to   make  aiy 

K    2 


r  ««  1 

«0iupliitiit  to  the  Ju^tce«  and  on  my  fingle  Mtfi,  fie  litsiatfio* 
rity  to  confide  th^t  boy  in  j»il  fir  thirty  dayst  Every  Icrvant 
is  fubjeA  to  the  fame  punithnient.  And  yet  wc  are  told  that 
a  trial  by  ju>y  ii  to  be  had  in  all  cafes* 

A  poor  unfortunate  race  of  little  blackg.uardl8.^chininef 
fwerpers— what  it  the  cruelty  of  their  treatment?  Poor  mile* 
rable  wretches,  how  were  ihey  treated  by  the  laws,  (ince,  at 
well  as  b'fore,  the  conllitution  of  1776  !  The  general  difpofi* 
tion  of  thofe  who  own  them  is  of  the  moU  favage  and  unre- 
lentin)^  nature*  If  the  malier  (hould  not  be  fatisR  d  with  fla* 
ffellating  his  boy,  he  ni'iy,  nn  compUining  to  a  magiRrate,  con* 
^gn  him  to  a  prifon  on  bres^d  and  water*  Whirc)  tbeni  is  your 
trial  by  jury  in  this  cafe  ? 

Is  there  an  <n(lance  to  be  adduced,  in  which  the  I^eg^fliture 
have  interfered,  in  a  cafe  of  this  ki>'d  I  No  in'Unce  ca  >  be  ^ound* 
And  I  fh'juld  blulb,  (ir,  if,  after  referring  to  thefe  adls  of  the  Le« 
gifluure,  I  Ihould  beanfwereJ,  ^^  all  that  you  get  by  this,  is,  tliat 
the  Judges  and  the  Legiflaiure  have  adled  unconlliiutiunally,^ 

The  poor  pedlars  are  a  fet  of  men  who  carry  on  a  walkingt 
itinerant  trade — they  are  men  who  do  not  keep  .«  fixed  or  fettled 
.  thop  ;  and  although  their  dealings  may  be  fair  and  honeO,-— 
alrliou^h  they  may  have  no  intention  to  do  evil ;  yet  whenever 
a  Jui\ice  of  Peace  finds  one  of  thtfe  pedlars  frlliiig  his  goods, 
anS  that  he  cannot  produce  a  licence,  he  may  commit  him  ;  it 
is  the  Jut^ices  intereil  to  do  this ;  becaufc  by  doing  fo  he  ao« 
cumulates  bis  feet* 

But  now,  fir,  I  come  to  a  very  frilemn  cafe  indeed,  whicfc 
was  decided  without  a  jury,  notwithllanding  that  ;he  con(lito« 
tion  declares  in  fuch  commanding  terms,'  "  tri;<l  by  Jury 
(hall  be  as  berctoforc»*l  'J  hac  precious  gift  of  provident  e,  hfe^ 
itfelf,  is  immediately  implicated.  Before  the  revolution,  and 
previous  to  palTing  the  penal  law  of  this  State,  Miere  exi fled  ill 
Pennfy I vania  a  procefs  of  outlawry*  That  procefs  began  againft 
any  perfon  who  was  charged  with  an  offence,  and  who,  cnpro* 
cefs  being  iffucd  againft  him,  was  not  to  be  found.  Whether 
his  abfence  be  accidental  or  not,  is  not  enquired  into.  But  if 
it  fo  happens  that  charged  on  oath  with  the  perpetration  of  the 
crime,  the  law  fuppof«>s  that  he  has  abfconded  with  a  view  tp 
evade  the  law.  The  Attorney-General  tranfmits  a  hill  to  the 
Grand  |ury— the  bill  is  found  againft  him— >Capias  is  iiTued— 
the  man  is  not  to  be  found—perhaps  he  may  have  budnefa  that 
has  called  him  to  Allegheny  or  to  New- York  or  to  f  »roe  other 
diiUnt  place.  Then  commences  the  detail  of  the  proceedingf 
under  the  a6t  of  outlawry.  This  gives  no  immediate  notice^ 
ProcUraatioa  iffuea  requiring  him  to  furrendcr  himleit  for 
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mithin  •  certain  time,  or  he  will  be  outlawed.  Now  it  tsfof- 
f;  lie  that  biiliiicrs,  accideu tally >  may  have  led  him  away  from 
the  fceiie  of  the  tranfaCiion,  and  he  is  ignoiain  of  the  proceed* 
ings  againdhmu  Well,  Ur,  after  going  through  the  fpeciEfd 
prriod  i»f  time,  the  Mbfeni  perfon  i£  judged  attaiutrd,  though 
he  may  not  be  guilty;  yet  at  he  did  not  appear,  judgment  it 
declared  by  tne  Court,  and  nothing  remains  but  execution* 
Well,  lir,  this  man  is  totally  ignorant  of  all  this«-»  He  returns* 
He  telli  the  Ju(tice  he  will  furrender  and  take  his  tiial.  But 
tjiis  w  I]  not  di),  fir.  1  he  JuUice  arreiU  him  and  he  is  now 
coraniitted  to  jail,  without  «iny  trial  by  jury  !  At  the  next 
Court  the  man  is  brought  up-»not  for  trial-^not  for  judgment 
-•-but  for  an  award  of  execution.  .  Whether  he  had  oi  had  not 
been  guilty  is  not  taken  into  confideration-P^no  evidence,  evea 
cf  ati  aiiSin  can  be  received— no  evidence  ol'  innocence  can  b« 
admitted— .nothing  but  the  power  of  pardon  can  refcue  hini. 
from  the  hands  ol  the  executioner*  This  was  a  pofitive  law 
before  1777«  and  when  the  Legiilature  revived  the  former  a^a 
of  AfTeuibly,  it  was  among  the  number  of  thofe  put  again  into 
operation*  It  was  fo  confidered  and  declared  by  the  Judges^^ 
that  the  law  was  adopted  as  in  full  force  and  operation  by  the 
ConQitutioA  of  177^. 

Now,  (ir,  I  am  not  fpeaking  theoretically  ;  I  think  I  caa 
Ihew,  that  the  provifions  of  this  a£t  have  been  in  practice; 
and  that  fo  late  an  the  year  1786,  men  who  had  been  outlawed 
were  executed  in  Feunfylvania,  without  a  trial  by  jury.  The 
Legiilature  will,  no  doubt,  remember  the  cafe  of  the  Doans* 
Thefe  men,  who  had  been  outlawed,  were  arretted  and  thrown 
into  prifon  ;  they  implored  a  trial  by  jury.  The  friends  of 
thefe  men,— fur  debafed  as  they  were,  (and  there  was  no  doubt 
of  their  crime,)  they  ftill  had  friends^— excited  an  intereft 
in  their  favor,  even  in  the  Legidature.  Motion  after  motion, 
l^nd  refolution  after  refolution,  were  introduced,  not  to  pro* 
f  ure  a  pardon,  not  to  reverfe  the  outlawry,  but  merely  to  ob* 
tain  for  them  a  trial  by  jury.  The  Judges  were  applied  to  for 
this  purpofe  by  the  Executive  Council ;  but  they  would  not 
take  one  retrogade  ftep  ;  they  were  bound  to  conform  flrid^lf 
to  the  law  ;  and  they  ftated  it  was  only  necefTary  to  enquire 
whether  thefe  were  the  perfons  mentioned  in  the  outlawry  ;  that 
they  could  not  be  admitted  to  the  beneEt  of  a  trial  by  jury 
on  the  merits  of  the  cafe  ;  they  could  only  be  heard  as  to  the 
identity  of  their  perfons.  The  outlawry  is  in  itfelf  a  judgment. 
They  had  only  to  award  execution.  When  the  3oans  applied  to 
the  Legiilature  for-a  law  granting  them  a  trials  by  jury,  a  bill 
waazealoufly  fupported  for  this  purpofe,  but  twas  finally  lo(l» 
And  here  Mr.  Findley  and  Mr.  Smilie,  who  both  l.ad  read  an^ 
iMiderdood  the  couftitution,  were  perfedly  convinced  that  ihefe 
ircre  opt  eatitlcd  f  %  tiilU  by  J^ry,  and  therefore  they 


t     256     ] 

would'  not  agree  to  give  them  *^  falfc  grounds  for  tfecirhope?.**, 
Did  thefe  gentlemen  hefitate  to  fay  that  this  was  a  cafe  in  which 
the  trial  by  jury  could  not  be  admitted  ?  Is  not  this,  fir,  an 
additional  proof  of  the  acknowledgment  of  the  common  law 
by  the  Legiflature  of  Pennfylvania  ?  Well,  what  did  Mr. 
Dickinfon,  the  author  of  the  celebrated  Farmer's  letters,  than 
whom  I  do  not  believe  there  was  a  more  ad^ive  repubfican,  a 
lawyer,  politician  and  naterman,-~what  did  he  do?  He  went 
fo  far  as  to  remonflrate  with  th?  Judges,  ^s  to  irregularity 
or  impropriety  in  fome  of  the  proceedings,'  and  to  queflion  the 
Judges  as  to  the  law  ;  but  they  anfwered,  ^^  we  have  proceeded 
according  to  law.  We  will  not  a<Sl  otherwife.  That  alone  is 
our  guide."  The  correfpondcnce  will  be  found  in  the  firft  vo- 
lume of  Cafes  decidc-d  in  the  Supreme  Court  of  Pennfylvania 
[Dallas's  Reports,  page  86.]  [See  Appendix,  note  T,  4; 
p  t- e  87.3  Now,  fir,  what  was  to  be  done  here  unlefs  you  fay,  that 
til?  executive  department  ought  to  have  iiTued  a  pardon.  This 
alone  could  have  faved  them,  but  this  was  not  done.  Thus 
you  fee,  you  have  in  Pennfylvania^  even  executed  a  man  with-* 
out  a  trial  by  jury. 

When  the  conftitution  fays,  **  Trial  by  jury  (hall  be  as  here^^ 
tofore,"  it  means  only  as  to  fuch  cafes  as  have  be;en  ufually  ^ri-* 
ed  heretofore  by  a  jury ;  and  in  fuch  cafes  as  have  not  beei^ 
tried  fo  before,  they  fliall  not  be  tried  fo  now.  Surely  the  gen^ 
tieman  will  not  fay,  that  it  only  applies  to  the  form  and  not 
to  the  fubftancc. 

I  grant  that  in  emergencies  many  things  may  be  dene;  whicK 
in  other  times^ought  not  to  be  tolerated ;  but  they  muCl  be 
borne  M/ith,  although  the  intereft  of  the  people  may  fuffer  a 
temporary  inconvenience. 

Now,  fir,  what  were  we  to  do  with  an  attainder  law  in  Penn- 
fylvania, if  no  man  was  to  be  deprived  of  his  liberty  or  pro* 
perty  without  a  trial  by  jury?  By  thofe  attainders,  which  are 
iffued  agreeably  to  the  authority  given  by  the  Legiflature,  two 
opt*rations  are  produced.  In  the  firfl  place  they  immediately 
afFcdl  the  property  of  the  perfon  attainted  j  and  in  the  next 
place,  if  after  a  certain'time  the  attainted  perfon  does  not  come 
in  and  furrender  himfelf  for  trial,  they  proceed  ex-partc  againll 
him.  If  he  eyer  afterwards  enters  Pennfylvania^  his  life  i%, 
•gone. 

I  remember  the  cafe  of  Mr.  Reynold  Keen  whofe  name  was 
inferted  in  a  bill  of  attainder;  before  the  expiration  of  the 
time  he  furrendered  himfelf— he  recanted  the  error,  and  his 
name  was  expunged.  Bu^^,  fir,  another  may  be  gone  to  a  diftant 
flate. — io  Europe — to  Kamfchatka.  He  may  hear  nothing  of 
^lit  attainder*     Notwlthftanding  this,  he  is  not  only  to  lofe 
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|)i3  property  immediately,  but  his  life  on  his  return ;  and  all 
thii  without  a  trial  by  jury. 

'   I  refer  you  to  the  minutes  of  the  Afiembly  ^ith   refpeft  to 
the  cafe  of  the  Doans.     It  occurredi  1  think,  in  the  year  1785* 

During  the  revolutionary  war,  how  was  it  in  cafes  of  attain* 
dcr  ?  Were  they  not  in  frequent  operation,  although  in  fome 
cafes  they  may  have  operated  peculiarly  hard  ?  Indeed  1  cam 
find  nothing  to  jiinify  the  proceeding,  but  the  exigency  and 
bidnefs  of  the  times,  when  public  difficulties  were  indullriouily 
eiicreafed. 

Now,  fir,  what  is  to  diflinguifh  the  cafes  of  contempts  which 
have  occurred  in  the  intermediate  epoch,  between  the  conflitu- 
tions  ot  1 776  and  1 790,  from  the  others  which  I  have  mentioned  ? 
I  want  to  hear  that.  But,  fays  the  learned  manager, — (I  rouft 
call  him  learned,  becaufe  he  difdains  the  law)—**  we  have  the 
authority  of  the  Council  of  Cenfors  in  favor  of  our  polition, 
that  all  the  burden  of  their  fong  was,  the  violation  of  the  trial 
by  jury."  If,  (ir^  he  had  lidened  to  that  fong  as  I  did  at  the 
time  it  was  fung,  his  opinion  might  have  been  very  different. 
Is  there  in  their  report  any  cenfure  pronounced  on  the  law  of  out- 
lawry,  on  the  general  powers  of  the  Court  of  Admiralty,  of  the  Or- 
phan's Court,  the  Regifler's  Court,  or  any  other  Court,  for  cxer* 
^iGng  thefummaryprocefs  that  we  fpeakof?  No,  (ir,  it  was  limply 
this,  that  wherever  there  had  been  an  attempt  by  the  legiila- 
tive  authority  to  blend  the  executive  and  judicial  duties,  their 
cenfure  was  dire^ed  againd  it  as  a  violation  of  the  conilitution* 
Another  caufe  of  cenfure  was,  that  there  had  been  an  exercife 
of  important  jurifdid^ion  over  property  without  the  trial  by  jury, 
and  this  was  as  to  the  admiralty,  in  bringing  the  cafes  of  libels^ 
and  demands  of  carpenters  and  other  artificers,  on  fhore;  and  cer* 
tainly  fuch  a  jurifdidlion  was  never  intended  by  the  conflitution* 
But,  I  repeat  it,  that  in  no  inflance  whatever,  has  the  Council  of 
Cenfors  arraigned  this  mode  of  fummary  procefs  nor  of  the  ja- 
,  dicial  powers  which  had  been  ufually  exercifed,  without  the  in« 
tervention  of  a  jury ;  though  one  of  the  Judges  of  the  Supreme 
Court,  who  doubted  the  conditutionality  of  the  power,  was  pre- 
fent,  and  I  believe,  drafted  the  report  of  the  committee.  This, 
therefore,  will  not  anfwer  the  purpofes  of  the  learned  manager* 

I  now  proceed,  fir,  after  this  general  view,  to  confider  the 
ConAitution  under  which  we  now  happily  live*  But  it  amufed 
me  not  a  little  when  the  learned  manager  told  you  that  the  mo« 
tive  for  calling  a  convention  to  revife  theconflitution,  was  to  give 
greater  fecurity  to  the  rights  of  the  citizen.  You,  Mr.  Speaker, 
and  I,  know  the  whole  hiftory  of  that  day.  No  fooner  had  the 
then  republican  party,  as  they  called  themielves,  obtained  a  fmall 
majority  in  the  executive  cour4cil,  than  in  that  body  they,  labored 
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fi»  promMe  tlic  call  of  a  convention  ;  they  were  not/Qfily  hoftiU 

to  the  cuiiltitutioni  but  U  irenitd  that,  iikc  Hanniba)  to  thtf 
Romans,  thry  had  iVorn  evtrlalling  enmity  to  it.  fhey  appeared 
in  confiderablc  force  in  the  Honlc  of  AiTcrmbtyi  but  at  6rll  wrr« 
•ver.rulcdby  a  majoricy.  However  they  coiiiinued  to  labor  dar 
»nd  night  to  have  a  convention  cail-d.  NotwitbUanding»  Mr. 
Whitrhiil,  Mr.  Smilir,  Mr.  Pip.  r  and  othtr  i;onftitutionahUt  op* 
pofcd  ati  their  ftrength  to  the  proportion,  and  to  the  principle 
gereraily,  yet  was  the  tepublican  par'y,  as  it  was  then  Galled| 
the  Federal  party  as  it  i$  now  called*  finally  fuccefsful. 

However,  at  the  next  m  eting  of  the  Legiflatnrei  much  16 
tbe  dirappointroent  of  this  party,  their  roe morials  were  Tub* 
ftribed  by  a  very  fmall  bady  oi  the  people  ;  perhaps  not  more 
than  one  to  a  th>uiand«  Well,  fuy  iht-y  lay  ibmething  mult 
Ve  donr.  We  mult  not  be  dtt'eatei.*  We  mutt  purfue  the  ob* 
je6l  until  it  is  accomplilhcd.  And  what  did  they  do?  fhey  cn«> 
tered  mto-a  compact,  I'elf  created  fociety,  and  it  Co  happened^ 
that  at  that  time,  a  majoiity  in  the  Lcgtiliture  were  feder«ili(ls-«i« 
they  prepared  an  addrcfs,  in  which  they  talked  of  the  rights  of 
the  people  to  alter  the  government ;— of  a  fingle  Lxtcutive— » 
and  a  Legiditurr  of  two  branches^  but  not  a  tingle  word  of  ad* 
ding  greater  I'ecurity  to  the  rights  ef  the  cinzrn  as  to  trial  by 
jury  or  any  thing  elfe.  The  next  (lep  they  took  was  to  pals 
9  certain  refolutions  declaratory  ot  their  fentiments  in  favor  of 
changing  the  frame  of  government,  and  recommending  the  fub^ 
jeft  to  the  confideration  of  the  people.  A  worthy  man,  ^  r. 
Wright,  who,  in  the  firil  inllancc,  voted  with  the  republicans 
in  favor  of  the  refolutions,  here  changed  his  opinion^  and  enter* 
«d  his  reafons  on  the  Journals  ot  the  Houfc,  Well,  fir,  after 
«11  this,  our  friends  the  conftitutionalifts,  as  they  were  called 
then — the  republicans,  as  they  are  called  now,  alio  entered  their 
reafons  of  diffcnt  againll  xAit  refolutions* 

I  want  to  (hew  you;  fir,  how  your  name  (lands  in  that  fitu* 
ation  of  public  affairs,  and  what  were  the  fentiments  of  our 
friends  at  the  time^  [^Appendix  to  tbc  minutes  of  tie  convtintionf. 
page  203.] 

"  We  dissent  for  the  fbllowing  reasons :— — 

I.  For  that  the  constitution  of  this  state  has  wisely  provided  fof  a 
peaceable  aiid  orderly  reformation  of  our  government,  if  it  shall  be  thought 
so  require  it,  by  a  council  of  censors^  who  are  to  be  elected  once  in  every 
seven  years,  and  whose  stated  time  of  election  and  meetirt^  wiM  be  in 
the  next  year:  'and  although  we  admit  that  in  our  governmeat,  as  well  aa 
iii  all  others,  the  community  hath  a  right  to  reform,  alter,  or  abolish  the. 
government,  in  such  manner  as  a  majority  of  the  people  shah  think 
tight;  yet  the  people  themselves  are  suiiicently  able  to  judge  when  the 
necessity  of  a  revolution  shall  arrive ;  and  we  think  it  highly  impruper, 
to  say  no  m  re,  that  the  servants  of  tne  people,  appointed  unaer  the 
constitution,  for  the  purpose  of  maintaining,  supporting,  and  execistiiig 
rher^oftstitttisoni.  whoaioliottad  hf  tha  fdemnity  «f  ws^ttnto  ma^iAtav^ 
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dwHlilitt  of  fhe  pt&^e,  u  declared  in  the.  constitution,  ifhoold  ondertBla 
%  measure  like  the  present,  which  is  evidently  calculated,  as  far  as  the 
power  aad  influence  of  this  bouse  can  c»tood«  to  subvert  and  destroy  tim 

constitution. 

II  For  that  every  govennment  acquhres  respect  and  fnrcc  from  age, 
ftnd  iha  people  are  more  disj^osed  to  obedience,  more  plea&ed  and  mora 
liappy,  when,  added  to  the  authority  of  laws,  their  government  has  ac« 
quired  the  sanction  of  ancient  examples,  and  the  veneration  which  aft 
men  are  disposed  to  pay  to  the  opinions  and  practice  of  antiquity ;  ami 
it  is  therefore  of  inhmte  consequence  to  form  a  good  const! ;ui  ion  m  thebe* 
ginning,  and  to  adhere  to  it  wiien  formed.  Frequent  changes  m  govern* 
ment  naturally  destroy  that  respect  which  is  so  esssentiui  to  its  weight 
and  energy ;  one  change  leads  to  another,  and  fire quent  changes  are  too 
apt  to  end  in  the  contempt  of  laws,  confusion  and  anarchy,  even  whera 
they  are  effected  in  the  most  peaceable  manner :  but  this  is  not  iiU— the 
|>recedent  es.ablished  on  this  occasion  will  be  introductory  of  a  fiuctuatioA 
an  the  principles  of  government;  its  consequeiices  may  be  feuds  and  fac- 
tions. As  few  revolutions  are  brought  about  without  bitter  and  lasting; 
animosities,  contentions  and  violence,  we  cannot  apprehend  that  anticipa- 
ting one  single  year,  or  even  two  years,  in  the  attempt  to  change  the  form 
of  government,  is  worth  the  endangering  the  peace  of  the  community* 
and  the  risque  of  bru)ging  all  government  into  irreparable  comempt,'* 

Admirable  Itffon  I  Supreme  wifdom  ! 

Now,  fir,  was  not  iny  worthy  friend,  the  manager,  a  little 
iniilaken  in  bispofition,  in  appealing  to  our  political  enemies? 
as  we  meet  not  one  fnigle  word  or  fentence  in  the  refolution^ 
fupporting  bis  ftatement.  Sitgreaves,  Ogden  and  James  Hofs* 
were  among  the  s^alous  fupporteri  of  the  new  (late  of  things* 
So  the  burthen  of  the  fong,  and  the  fong  itfrlf,  was  not  the 
greater  fecurity  of  the  libeities  of  the  people^  it'  1  uidrrdand 
the  phrafeology  aright.  My  worthy  fiicnd|  tbe  manage^i  muft 
not  underQand  it|  or  be  jefts  with  me* 

And  liow,.  Mr.  Speaker,  as  to  the  lad  ftage  on  this  point ; 
X  will  proceed  to  fhew  that  the  convention  who  (at  in  a  few 
tnontbs  after  the  decifion  of  Ofwald's  c^fe,  were  apprized  of 
that  circum(la:^ce*  They  were  called  upon  to  attend  t9  the  li« 
bertiet  of  the  people |-^t hey  were  pufTcfTtdof  full|  and,  in  fad* 
unlimited  powers  ;  to  correct  the  errors,  or  prevent  the  repetition 
of  any  abuies  that  might  have  been  difcovered  under  the  exiftin^ 
form  of  government.  We  all  recoiled  that  this  convention  waa 
^ompafcd  of  men  eminent  for  their  patrioiifm,  learning  and  integ* 
fity-»it  was  among  others  compofed  of  William  Flndley,  of  the 
lionorable  Speaker,  of  William  Lewis,  who  was  the  Attorney  in 
Cfwald'a  profecution,  and  of  Thomas  M^Kean  who  was  the 
then  Chief  JuAice*  1  appeal  to  every  one  who  was  prefent  in 
the  field  of  difcuffion  in  that  convention,  to  produce  one  fingle 
inftance  where  the  decifion  in  Ofwald's  cafe  was  confidered  as  an 
infringement  of  the  conftitution.  On  the  other  hand,  I  confident* 
iy  aCTert  that  it  was  uniformly  confidered  as  the  law  of  the  Uiidt 
andcoafequently  as  the  law  of  Pcnnfylrvania* 
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.  The  next  thing  in  order  that  I  (hall  turn  to,  is  the  proceed- 
ings of  the  convention.  I  may  then  turn  to  my  karued  iVicad 
for  his  opinion,  and  I  think  he  will  fay  that  the  Ubric  has  com* 
pleteiy  fallen  down. 

Adjourned* 

TRIDAY,  January  18,  1805* 
Mr.  DALLAs-oin  conclufion. 

When  my  worthy  friend,  the  manager,  appeared  to  me  to  be 
mounted  on  flilts,  I  wonder  he  was  not  a  little  apprehendve  of 
the  dippery  weather.  A  Qngle  remark  on  his  oblcrvations  on 
the  motives  for  calling  a  convention.  It  is  not  very  (Irange  that 
thofe  perfons  who  he  fays  were  fo  eager  to  obtain  greater  fe« 
Curity  for  the  liberty  of  the  citizens^  fliould  have  been  the  politu 
cal  opponents  of  that  gentleman  I 

In  the  legiilature,  under  the  conditution  of  1776,  it  reqaired 
more  than  a  mere  majority  to  conltituce  a  quorum  ;  and  is  it  not 
extraordinary,  that  finding  a  majority  in  favor  of  calling  a  con- 
vention, the  friends  of  the  worthy  manager,  your  friends,  Mr; 
Speaker,  ai^d  my  friends  took  a  (lep  to  frudrate  their  wifh^s. 
The  iiep  the  took  was  fuch  as  I  could  not  approve  ;  for  finding 
that  unlefs  fome  of  them  attended,  a  conftitutional  quorum  could 
not  be  formed,  they  determined  to  abfent  ihemfelves  from  the 
boufe.  They  abfented  themfelves  accordingly.  In  this  fuua- 
tion  a  mob  of  young  gentlemen  federalid,  went  to  the  lodgings 
of  Mr*  M'Calmont  and  Mr.  Miley,  forced  them  to  the  houfe  and 
kept  them  within  the  walls  until  the  vote  could  be  taken  on  the 
queflion  for  calling  the  convention.  Thefe  gentlemen  iederalidsj 
in  order  tofave  their  country  from  a  blow  which  thev  apprehend^ 
cd  was  pending,  committed  an  outrage,  not  only  ou  the  privilege 
•f  legiflators,  but  on  the  facred  rights  of  the  citizen,  which  the 
manager  has  faid  they  were  only  anxious  to  fecure  more  per^^ 
manently. 

But  I  proceed  to  the  fubjeft  I  was  on  I  aft  night.  However  t 
beg  leave  firft  to  quote  another  rcfpe6table  authority  on  the  fub* 
jeiSt  of  contempt.  Mr.  Jefferfon  it  is  well  known  is  endeared  to 
every  patriot,  and  the  fecurity  and  happinefs  of  the  people  has  al^^ 
waysinflaenced  his  enlightened  mind;  M^.  JefiTerfon  makes  tit^ 
fame  diUinftion  b/  ncccITary  implication,  if  not  by  dire£t  affer* 
^ion,  which  I  contend  for.  {Jefferson's  notes  on  VirginiOg 
Iiai»U*s  edition  423.] 

'<  In  all  caufes  depending  before  any  court,  other  than  thofe  of 
impeachments,  of  appeals,  and  military  courts,  fails  put  in  iftac 
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^lall  be  tried  by  juiy,  and  in  all  courts  whatever,  witnesses  shaA 
give  testimony  viva  voice  in  open  court,  wherever  their  attend- 
ance can  be  procured :  and  all  pailies  shall  be  allowed  counsel 
and  compuiso^  process  for  their  witnesses. 

"Fines,  amiit^ments,  and  terms  of  imprisonment  left  inde* 
finite  by  the  law^  bther  than  for  contempts^  shall  be  fixed  by  the 
jury,  triers  of  the  bffenct.'' 

Sir,  I  now  H^roceed  to  the  ground  which  Was  m  (lisCus^on 
when  tlie  adjournment  took  pUce  last  hight.  But  first  let  me 
call  your  attention  to  the  difiei'ence  between  the  language  of  the 
t:onstitutic»»  of  1776  and  1790.  The  constitution  of  1776  says^ 
^'that  in  all  prosecutions  for  criminal  offences  the  (Jarty  shall  have 
the  right  of  being  defended  by  counsel,  of  confronting  the  wit- 
nesses, and  a  speedy  public  trial  by  a  jury  of  tlie  vicinage."  It 
has  been  argued  that  by  the  language  of  the  constitution  of  1776, 
trial  by  juiy  was  preserved  in  all  criminal  cases  w:hatsoever. 

"What  afe  the  tennsof  the  analogous  provisions  on  the  subject 
In  the  new  constitution  ?  The  constitution  of  1790,  says,  **  in  all 
criminal  prosecutions  the  party  shall  be  heard  by  himself  and 
coui^sel,  and  in  prosecutions  by  indictment,  he  ahall  have  a  trial 
by  juiy."  The  departure  from  the  constitution  of  1776,  was  by 
way  of  elucidation,  and  1  thlrik  you  will  find  that  they  go  into  ah 
C3q>ress  definition.  It  isays, "  tn  all  criminal  prosecutions,  (wheth- 
er by  summary  process  or  otherwise,)  the  party  shall  have  the 
l>enefit  of  counsel,  the  right  to  confront  witnesst^'^  &c^  and  then 
it  goes  on  to  say  <^that  in  all  prosecutions  by  indictiaent  eit  infor- 
mation there  shall  be  a  tiial  by  yiry**  Here  then  is  a  departure 
from  the  constitution  of  1776,  the  cause  ^f  which  1  will  shew 
presently.  No  man  who  understands  grammar,  no  man  who 
reads  and  undei*stands  the  English  language,  can  have  a  single 
doubt  on  the  subjebt.  The  accused  Siall  have  tlie  benefit  of 
counsel-;  compulsoiy  process  to  obtain  witnesses  m  his  favor,  and 
of  confronting  his  accusers  face  to  fiice.  These  -are  the  rights 
of  men  «nd  of  citizens, ,  m  all  criminal  cases,  whliout  exception  ; 
mid  in  (dl  cases  by  indictment  or  information  there  shall  be  a  trial 
by  jury.  Contempts  of  court  have  nevev  been  proceeded  against 
by  indictment.    No  instance  can  be  pixxhiced* 

Let  me  then,  after  this  'explanatory  pfefafce,  read  tlic  words 
of  the  two  conaftitutions.  Constitution  (}  1776,  l^Vl  ^  Rights^ 
Section  9.     [^See  last  page  qf  aJjfiendixJl 

"  M 

*» 

The  lanjjuage  of  the  present  constitution  of  IPennsylvania,  is 
sdso  to  Iwf  found  in  the  Biii  df  I^ghf9^  utHoii  9.  ]^See  l<ut  /icige, 
cf  afi/imtff.r.'] 

'  L2 
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Sir,  4ie  that  I'uns  may  read,  ^d  liei-e  I  wUl  agree  yniti  my 
worthy  fiiend,  the  manager,  that^very  man  who  holds  the  book 
in  his  hand  can  understand  the  meaning.  Now  is  thei«  in  the 
power  of  language  any  thing  more  plain  or  clear  ?  I  say,  is  it  in 
the  power  of  language  to  be  more  express  or  explicit  on  a  subject 
of  ^his  kind,  than  this  is?   Trial -by  jury  shall  not  be  in  ai/  cases, 

.  but  it  shall  be  in  cases  of  indictment  and  infoimation.  By  the 
constitution  of  1776,  il  is  declared,  that  in  controversies  res- 
.pecting  property,  and  in  controversies  between  man  and  man, 

^the  trial  by  jury  shall  be  held  sacred.  Now,  sir,  although  the 
language  in  the  constitution  of  1790  is  diiferent,  yet  it  is  different 
only  as  to  phraseology.  It  is  merely  rendered  more  explanatory. 
How  does  the  constitution  of  1790  expi^ss  this  provision  ?  It  says 
that  all  couits  shall  be  open,  and  every  %nan  shall  have  his  i*emedy 
for  injury  sustained  in  his  pei^son,  property  or  reputation,  by  a  d^e 
couree  of  law.     Then  what   is  the  consequence  of  this    due 

*  courae  of  law  ?     If  by  the  pre-existing  state  of  things,  we  are  to 
^ascertain  what  is  the  due  course  of  law,  shall  we  not  find  that  the 

*  common  law  was  in  constant  use,  and  was  the  common  course 
of  remedy  for  injuiy  to  person  or  to  property.  In  the  constitu-. 
jtion  of  1776,  bill  of  lights,  section  11,  the  words  are,  "  That  in 
controversies  respecting  property,  and  in  suits  between  man  and 
man,  thie^parties  have  a  right  to  tiial  by  jury  which  ought  to  be 
held  sacred.**'  *  In  the /constitution  of  1790,  the  expression  will  be 
found. in  section  •  11,  thus,  " That  all  courts  shall  be  open,, and 
every  man,  ifor  an  injury  done  him  in  his  lands,  goods,  persGjpi 
^or.  reputation, .  shall  have,  remedy  by  the  due  course  of  laW|  a^ 
light  and  justice  adniinistered  without  sale,  denial  or  delay.  Suit> 
may  :'be' brought*  against  the  commonwealth  in  such  manner,  as 
thelegislature  may,  by.law,  direct." 

Why  this  diversity  of  expression,  if  there  was  not  a  wi^  t9 
make  what ',v^asdpubtfur  before,  no  longer  exist  as  a  doubt? 
Why  change  the  form'  of  the  expression,  unless  it  Was  to  meet 
the  actual  state  of  things  that  has  aiisen.  This  must  have  beea 
the  view  bf*  the  fi^amers  pf  the  constitution.  I  imploi^  you,  sii*, 
in  the  name  of  commpn'sensc,  to  declai-e,  wliat  other  reason  could 
thei;e  be  for  this  diversity"  of  exjpressicai,  but  that  the  doubts  which 
?hiight  have  aiisen  un4er  the  constitution  of  1776.  should  be  foi'- 
^ver  set'at  rest.  The '  constitution  of  1776  says,  "that  the  trial 
by  juiy  shall  be  stsheretoforcy  and  it  is  recommended  to  the  legis- 
lature of  this  state,  to  provide  by  law  against  every  corruption 
or  partiality  in  the  choice,  return,  or. appointment  of  jmx>rs-"      » 

But,  sir,  what  says  the  constitution  of  1790  ?  It  say^  tiiat 
"trial  by.juiy  shall  be  as  heretofore  and  .the  right  thereof  remain 
inviolate.*' ''  It  does  riot  go  into  as  superfluous  a  detail  as  the  con* 
stitutibh  of  1776  does ;  because*  the  legislature  would  not  have 
performed  the  duty  of  electing  juix)rs ;  as  it  is  a  paiticular  duty  U 
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the 'legislature,  with  a  constitutional  injunction,  to  presence  the 
summoning  of  jurors  and  the  trial  by  jury  free  from  corruption. 
It  is  here  said  it  shall  be  recommended  to  the  legislatui-e  to  do 
that  which  it  is  their  duty  to  do.  I  shall  not  read  tlic  preamble 
to  the  ccmstitution  of  1776,  among  which  are  some  old  and  sound 
maxims ;  but  I  am  going  to  see  what  particular  rights,  man,  as 
an  abstract  member  of  society,  is  entitled  to.  He  is  entitled  to 
no  right  or  privilege  but  what  society  has  conferred  on  its  mem* 
here  generally. 

I  am  going  to  see  wKat  was  the  meaning  of  the  conven- 
tion on  this  subject.  The  learned  gentleman  and  tlie  woitliy 
member  will  permit  me  to  read,  not  with  a  view  of  indulging 
eloquence  as  to  the  rights  of  man,  nor  with  a  view  of  indulging 
sophistry  in  the  defence  of  my  clients  ;  but  the  manager  has  en- 
deavored to  shew  that  the  sole  object  in  fomfiing  the  new  consti- 
tution was  the  greater  security  of  personal  liberty.  Now  we 
know  that  this  was  not  the  sole  object.  The  pretences  urged 
for  calling  the  convention  of  1789,  were  to  lessen  the  burthens 
of  government,  to  render  it  more  secure,  and  more  conformable 
to  the  constitution  of  the  general  goveniment.  But  one  of  the  prin- 
cipal objects  was  to  get  the  government  out  of  the  hands  of  those 
who  had  held  the  administration  of  it,  and  to  advance  the  polit- 
ical views  of  others.  These  things  are  known  to  us  all,  and  I 
have  the  benefit  of  peaking  in  the  hearing  of  many  who  were 
active  partakers  in  those  political  transactions.  But,  notwithstand- 
ing the  several  changes  that  have  taken  place,  I  contend  that  all 
tlie  powers  of  the  court,  that  existed  before  the  revolution,  exist 
at  pi-esent.  Some  doubts  had  arisen  with  respect  to  the  trial  by 
juiy,  and  a  principal  object  was  to  render  this  subject  more  clear 
and  explicit ;  and  this,  together  \nth  the  causes  I  have  stated, 
pi*oduced  the  ultimate  downfal  of  the  old,  and  the  establishment 
of  the  new  constitution.  I  will  merely  refer  to  section  5,  of  the 
dedaration  of  rights  of  the  constitution  of  1776.  "  That  govem- 
metit  is  or  ought  to  be  instituted  for  the  common  benefit,  protec- 
tion and  security  of  the  people,  natbn  or  community  ;  and  not 
for  the  particulai*  emolument  or  advantage  of  any  single  man,  fa- 
mily, or  set  of  men,  who  are  a  pait  only  of  that  community.** 

Now,  sir,  let  us  take  this  as  our  guide  ;  the  thing  is  defined, 
and  unison  and  harmony  follow.  Those  wei*e  the  declared  views 
of  the  friends  of  the  present  constitution  ;  but  if  greater  security 
to  the  liberties  of  the  citizen  was  the  sole  object,  I  beg  the  wor- 
thy memljer  to  put  his  hand  upon  the  single  place  in  which  it  is 
expressly  named  as  tlie  principal  motive. 

The  honorable  court  will  permit  me  to  repeat  that  the  case  of 
Os\vaki  had  been  decided  by  tlie  legislature,  =an<l  had  therefore 
become  a  precedent;  that  tlie  tJien  chief  justice  >vfeo  had  presi'd- 
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ed  on  the  trial  of  the  case,  Mr.  Fmdley,  Mr.  Lewis,  idl,  all  those 
gentlemen  were  in  the  convention  that  Mlowed  the  legblature 
before  whom  the  decision  was  made.  They  all*  knew  this  deci- 
sion hakl' taken  place.  Now,  sir,  the  first  important  pixxseeding 
of  the  convention,  was  the  appointment  of  a  committee  of  nine 
to  draft  a  new  constitution ;  this  committee  made  their  report ; 
and  that  report,  as  to  trial  by  jury  and  pix)secutions  in  criminal 
cases,  was  precisely  in  the  terms  of  the  constitution  of  1776. 
[See  MinuteB  of  Convention^  Jirat  Bcsdon^  fiaget  45  and  46.] 

They  afterwards  repoited,  according  to  the  terms  of  tlie  sune 
constitution,  that  the  supreme  couit  besides  the  powers  ali*eady 
exercised,  shall  have  tiie  powera  of  a  court  of  chancery,  as  to 
obtaining  witnesses  aiid  perpetuating  testimony. 

Now,  sir,  the  committee  of  nine  have  reported  the  full  and 
£ur  espi'ession  of  the  constitution  of  1776,  for  the  consideration 
of  the  convention. 

If,  sir,  the  convention  were  disposed  to  think  differently,  and 
had  determined  that  the  principles  of  the  constitution  of  1776 
should  not  prevail.  In  fact,  if  they  could  have  devised  any  mode 
of  pi-oceeding,  in  cases  of  contempts  other  tlian  by  attachmentf 
we  should  have  found  that  Mr.  Findley  and  his  friends  would 
have  been  for  excluding  all  those  parts  of  the  constitution  of 
1776,  under  which  the  power  could  be  exercised,  and  would, 
have  endeavored  to  modify  the  new  constitution  so  as  to  obliterate 
the  doctrine  of  contempts  altogether.  If,  on  the  other  hand,  it 
was  necessary  to  i*escue  the  clause,  from  any  supposed  ambi* 
guity,  we  shall  expect  to  see  motion  after  motion  made  to  that 
effect. 

With  respect  to  the  clause  givmg  chancery  powers  to  the  su-* 
preme  court,  Mr.  Findley,  who  ai'gued  veiy  ably  in  common 
matters,  and  did  not  fail,  except  m  his  endcavora  to  turn  lawyer, 
ftuppoited  the  motion  to  strike  out  the  words  ^beside  the  powers 
heix^tofore  usually  exercised  by  tlicm."     [Mtnute9  qf  the  Conven- 

tony  page  157.] 

> 

«  The  siswth  section  of  the  fifUi  article  be'mg  under  conader- 
atlon } 

«A  motiwi  was  made  by.  Mr.  Sitgreaves,  seconded  by  Mr. 

Gallatin,  to  strike  out  the  words  **  beside  the  fiowers  heretofore 
tuuttlly  exercised  by  them?* 

Well,  now,  sir,  this  was  on  tlic  1 6th  of  August  1790.  This 
motion  was  made  in  the  second  sesjuon  of  the  convention ;  after 
they  had,  by  adjouiTunent,  an  oppoitunity  of  consulting  the 
public  opinion. 
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Well,  sir,  what  was  the  object  of  the  mover  and  seconder  of 
this  motion  ?  I  infer  it  fifom  the  wocds  used  and  which  were 
moved  to  be  struck  out ;  and  it  could  have  been  merelf  to  put  it 
to  Uie  test  whether  die  law  that  gave  this  power  should  exist  oi* 
whether  it  should  be  sUivck  from  om*  law  books. 

^  On  the  que8tioii---^UiVill  the  convention  agree  to  strike  out 
the  said  woitis  ?"— it  wSs  determmed  in  the  negative,  and  the 
original  section  adopted." 

I  pray  my  learned  friend  and  the  honorable  senate  to  pay  par* 
ticular  attention  to  this  case.  Notwithstanding  the  exertions  of 
Mr.  Galtodn,  you  find  the  convention  declaring:  <<no,  the  thing 
shall  stand  as  it  is,  and  all  powers  heretofore  exercised  by  the 
supreme  court,  jshall  continue  to  be  exercised  by  the  same  courts 
and  we  affirm,  that  whatever  doubts  may  have  aiben  on  this* 
question,  shall  no  k)0ger  exist;''  Away  with  all  doubt  now;  for 
the  very  people  themselves  have  declared,  that  whatever  may 
have  been  the  pre-existing  state  of  the  law,  shall  continue  to  ex^ 
ist  for  the  good  of  the  people. 

Is  it  not  very  extraordinay  that  Mr.  Gallatin  wished  to  intro* 
duce  into  the  9th  section  of  the  bill  of  rights,  a&er  the  word 
^  vicinage,"  these  words :  ^  without  the  unanimous  consent  of^ 
"%rhich  jury  he  cannot  be  found  guilty,"  and  the  convention  de* 
dared  that  such  words  should  not  be  introduced.  [A&i»re#  ^ 
tAe  grand  committee^  page  86.] 

^  A  motion  was  made  by  Mr.  Gallatin,  seconded  by  Mr.  Smi* 
lie,  to  insert,  after  the  word,  ^vkinagc^**  the  following,  viz^«- 
^  withmu  the  unammmu  consent  qf  which  jtiry^  he  cannot  be  Jbund 
gidUyr 

^  On  the  question—^  Will  tlie  committee  agree  to  insert  the 
same  ?*'-— it  was  determined  in  the  negative." 

When  this  very  section  was  under  debate  in  the  committee  of 
lune,  the  word  ^indictments**  was  introduced  in  the  first  line,  in 
lieu  of  the  word  ^crirnmaly^  so  as  to  make  it  read  in  all  pix>se« 
cutions  by  indictment,  &c.  This  essentially  changed  the  mean- 
ing  of  Uie  section,  for  it  was  obvious  that  If  the  I'eport  had  stood 
in  this  way,  a  trial  by  jury  must  be  had  in  aU  cases.  But  it  w^ 
afterwards  transposed,  the  words  '^  ciiminal  prosecutions  restored," 
and  the  section  so  arranged  tluit  in  cases  (^indictment  only,  the 
paity  had  a  right  to  trial  by  juiy. 

The  draft  was  reported  witliout  it  at  first^i^  was  inserted  m 
the  committee  of  the  wholoMaltered  to  its  origin^  st^te  in  the 
convention— agau)  inserted  in  t^  grand  Cooumttec;  an^  o&z^ 
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"v^QibiameBd^d  so  bb  to  read^  it  does  navy;  <<  and  in  prosecu- 
tions by  ^  indictment  or  infiormationy**  oMlyj  a  speedy  public  trial 
by  air  impartial  jury  of  the  vicinage/'  They  had  likewise  .in 
Ch^.  QommitlBe  expunged  the  word  ^^  criminal,"  and  this  also  was 
iiestoi^d.     IMlmaeM  «/*  the  conventionj  fiage  121,] 

*^  Tb6  nin^  section  of  the  seventh  ap^|||^  beings  under  consid- 
eratioDy  viz.  •*. 

» '  ■ 

**  That  in  all  firosecutiona  by  indictment^  the  accused  hath  a 
right  to  be  h^d  by  himself  and  counsel;  to  demand  the  cause 
and  nature  of  the  accusation ;  to  meet  the  witnesses  &ce  to  face ; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favcM*, 
and  .a  speedy  public  Uial  by  an  impaitial  jury  of  the  vicinage  ; 
npr  am  he.  he  compelled  to  give  evidence  against  himself;  nor 
can  9ny  maa  be  deprived  of  his  life,  libeity  or  propeity,  but  by 
the  judgment  of  his  peei*s  or  the  law  of  the  land." 

.^  It  was  moved  by  Mr.  Lewis,  seconded  by  Mr.  James  Ross, 
to  insert   the  woixi  "  criminal^*  before  tlie  word  ^  firaaeetaioHB** 
and  strike  out  the  words  <<  by  indictment^*'  and  to  insert,  after  the 
woi'ds  ^^favor^  and^*  the  folk>wing :  ^  in  all  fipoceedinga  by  indict^ 
ment  to?*    The  amendments  were  adopted." 

.Now,  sir,  here  is  the  same  Mr.  Lewis  who  supported  the  doc- 
trine in  the  supiieme  court,  coming  forwai^  to  try  its  expediency 
in  the  convention.     I  mean,  that  he  put  it  to  the  test,  shall  it  or  • 
shall  it  not  be  recognized ;  and  the  result  was  that  it  was  a  necessa- 
r3c  power  and  ought  not  to  be  abridged  ;  trial  by  juiy  was  therefore, 
noLallowed  to  the  party  in  all  cases.     He  ^all  in  criminal  cases 
have. compulsory  process  to  compel  the  attendance  of  witnesses  ' 
in  his  behalf,  to  meet  the  witnesses  face  to  ^e,  and  to  have  the 
benefit  of  counsel ;  but  he  is  only  entitled  to  trial  by  jury  in  cases 
of  indictment  or  information.    This  is  the  inevitable  constitiction 
of  this  passage,  and  it  explains  unequivoca^y  the  meaning  of-  its  - 
authors. 

Mr.  Smilie  who  probably  concurred  with  Mr.  Findley  on  every  * 
subject  in  which  the  rights  of  the  peq>le  were  involved,  called 
for  a  division  of  the  question. 

^  A  division  of  the  question  on  the  said  amendments  was  call- 
ed for  by  Mr.  Smilie,  and  the  same  being  taken,  the  amend- 
mei)ts  were  adopted."      . 

^ ,   ■» 

Sir,  nothing  more  favorable  to  the  doctrine  we  contend  for 
could  be.pit)j^d  than  t}ii9.  .  The  conviention  81*6  not  noW  mak- 
ing a  constitution,  but  ,tbey.  are  cxpoMnding  a  constitution.     They  • 
h^ye  cteiurly  «xpto^  Utf-  Et2X)Yision>  and  thd^  judg^  are  sworn, ' 


-06  well  as  the  senate  and  house  of  repr€^eAtftdtes,  tb  siippcnf 
And  administer  the  constitution  according  to  its  te^timate  ih^^^ 
ing.  Mr.  Wilson,  to  whom  I  have^said  wc  are  morc'ihdeblied,* 
than  to  any  other  man,  for  the  democratic  features  of  our  con- 
stitution, wished  a  modification  so  that  h  might  Yead  ^flroiecu* 
ti(m$'^  instead  of  ^  firoctedings:*  » 

•  •    • 

'  **  A  motion  was  then  made  by  Mr.  Wilson,  seconded  by  Mi*. 
Atlee,  to  reconsldei*  the  last  of  sud  amendnoents,  vik.  '^  in  ill 
firoceedmga  by  indictment  taf*  and  in  lieu  to' insert  the  word  "/ir*- 
.  aeeuH&nsy**  ^which  was  determined  in  the  affinnadre.'*     {See  Jfi^ 
-fiendis^  note  D.  3.  fiage  68.]  •  « 

Sir,  the  very  manna*  in  which  they  moulded  their  eitpressions 
seems  to  evince  their  intentions  to-  remove  all  doubt  and  ambi- 
guity. Now,  sir,  I  i-efer  to  the  constitution  as  it  existed' at  the 
dose  of  the  fii*st  session  of  the  c^to^ention.  This'  was  the  con- 
stitution exhibited  to  the  people  during  tlie  recess  of  the  conven- 
tion. I  beg  the  senate  to  refer  to  it  in  order  to  enable  them  to 
see  the  shape  it  stood  in  at  the  clos^  of  the  first  session  oftHe 
convention.  Bill  of  Rights^  section  9.  "That  in  all  criminal" 
prosecutions  the  accused  hath  a  right  -to  be  heat^  by  himseir 
and  counsel ;  to  demand  the  nature  and  cause  of  the  accusatiob 
against  him  ;  to  meet  the  witnesstes  fa<Se  to  face  ;  to  have  cortf- 
pulaoiy  process  for  obtaining  witnesses  in  his  fevor ;  and  in  pti5- 
aecutions  by  indictment,  a  speedy  public  trial  by  an  impaitidl 
jury  of  the  .vicinage.  That  he  cannot  be  compelled-  to  give  evi- 
dence against  himself ;  nor  can  he  be  deprived  of  his  life,  tibertf 
or  property,  unless  by  the  judgment  of  his  peers,  or  the  law  ^ 
the  land." 

This,  sir,  was  the  form  of  tlie  section  at  the  time  when  thb 
adjournment  took  place,  in  oi-der  to  afford  the  people  at  lai^e  an 
opportunity  of  expressing  their  sentiments  on  the  several  provi- 
sions of  the  proposed  constitution.  Trial  by  juiy  was  resei'veii 
in  criminal  cases  only  where  the  offence  was  indictable.  Th*ft  * 
ninth  section  had  been  arranged  so  as  to  harmonize  with  what  • 
had  been  the  practice  heretofore.  This  was  a  necessary  provL- 
sion  for  the  actual  state  of  the  country,  and  the  due  adiJiini^ra^ 
tion  of  the  laws.  '  * 

Sir,  the  summaiy  jurlsdiclion  of  the  courts  of  justice  Wafe  per- 
fectly known — there  was  not  a  member  of  the  convolution  btit 
must  have  known  of  the  summary  jurisdiction  of  justices  oi  the- 
peace,  in  various  cases,  such  as  fines  for  profanfe  swearing,  drunki^ 
enness,  and  the  summaiy  punishitient  of  vagi'ants,  &€.  wM  ii^ 
Ihey  did  not  pay  their  respective  fines,  were  to  be  imprisoned  for- 
a  month,  and  so  on  \  and  this  jurisdiction  of  thfe  justice  of  the 
peace  liiust  Jiave  been  forever  sunpended^  tf-tht  trial  bjr  Jui^ 
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hui  been  tlkfWti  in  ad  cases.  Therefore  the  spirit  of  diose 
gcndemen  waa  to  conform  to  whatever  had  been  the  practice  of 
our  courts  of  justice  ;  and  they  amended  it  accordingly. 

It  waa  not  out  of  tlie  view  of  the  convention  that  the  orphan's 
court  had  no  jury— that  the  register's  court  had  no  jury-^^hatthe 
court  of  admiralty  had  no  jury.  These  gentlemen,  knowing  tliese 
things  must  have  been  weak  indeed*  sir,  or  they  most  have  been 
profligate  and  wicked,  if  they  had  permitted  this  provision  to  re- 
mun  doubtfol.  It  would  have  bMi  a  criminal  neglect  if  they 
had  not  guarded  i^^ainst  doubt  and  ambiguity.  The  manner  in 
which  it  now  stands  b  affirmative  of  the  jurisdiction  of  the  su- 
preme court.  You  see  at  <»M:e  that  tlie  negative  caiTies  with  it 
the  affirmative  proposition ;  they  do  not  merel}'  say  '<we  will  not 
deny  them  this  propodtionr-*ve  will  be  silent  and  confirm  it,"— 
but  we  find  them  empk>yed  in  removing  all  doubts  that  might 
have  been  heretofore  entertained. 

Now,  sir,  the  adjournment  o*  the  convention  took  place,  and 
the  subject  was  committed  to  the  people  at  large,  and  the  people 
with  all  the  sense  and  information  of  those  who  represented  them, 
afiterwards  confiimed  it.  There  was  not  a  little  circle  of  twenty 
men  in  any  part  of  Pennsylvania  but  were  perfectly  acquainted 
with  the  cause  of  Eleacer  Oswald,  and  no  member  of  the  con« 
vention  could  have  acted  vnth  fidelity  if  he  had  not  stated  to  his 
constituents  the  operation  of  this  provision.  The  convention 
adjourned  for  the  purpose  of  .giving  the  pe<^le  a  more  full  and 
complete  opportunity  of  expresung  their  opinion  of  the  prqiosed 
plan  of  government ;  they  say  to  tiie  people,  you  have  it  in  your 
power  to  express  your  opinion  on  every  part  of  this  ptx>po8ed 
frame  of  government,  and  if  any  parts  of  it  are  not  conformable 
to  your  wishes,  you  may  have  them  altei'ed,  amended  or  abolish- 
ed. In  the  second  session  of  the  convention,  not  a  single  attempt 
is  made  to  touch  this  proposition,  except  the  single  instance  made 
by  Mr.  M^Kean,  of  adding  after  ^indictmenty**  the  words  ^  or  in* 
JbrmaHonf^  and  tha^  was  only  to  render  it  more  explicit  During 
the  recess  not  a  single  objection  is  heard-— not  a  whisper  of  com- 
plaint from  the  people.  The  convention  very  reasonably  infer, 
that  the  silence  of  tiie  people  is  an  argument  in  its  fiivor ;  and 
they  adopt  it  as  a  part  of  their  will. 

In  tlie  second  session  of  die  convention,  page  161  of  their  mi- 
nutes, you  will  find  them  adopting  this  clause  without  a  single 
exception ;  diere  is  no  yea,  no  nay,  no  motion  for  amendroentf 
'  iMiough  they  have  just  returned  with  all  the  advice  and  infoima- 
tion  cdlected  from  among  their  constituents. 

^  The  ninth  section  of  the  ninth  article  being  u&Ser  consider- 
ation, the  8am«  was  adc^jvtcd  as  follows : 
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^Secdon9.  That  in  idl  crinunal  prosecutions  the  accused  hath 
n  right  to  be  heard  by  himself  and  his  counsel ;  to  demand  the 
nature  and  cause  of  the  accusation  against  him ;  to  meet  the  wit- 
nesses &ce  to  face ;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  &vor;  and,  in  prosecutions  by  indictment^  a 
speedy  pid>lic  trial  by  an  impartial  jury  of  the  vicinage,"  &c. 

Now,  sir,  we  see  that  the  convention^  after  a  lapse  of  six  months, 
and  after  every  thing  had  been  done  to  encourage  deliberation  and 
inquiry,  declare  tliat  this  shall  be  a  part  of  the  constitution — that 
it  is  the  law  of  the  land.  Not  only  this,  sir,  but  all  those  who 
had  been  of  an  oj^site  opinion,  acquiesced  in  the  measui'e. 
We  have  not  only  tlieir  silence,  but  theii'  open  acquiescence  in 
favor  of  the  provision. 

I  now  come  to  the  final  completion  of  the  9th  section.  [Mi^ 
imtea  qf  ibe  convention^  page  IS 8.] 

**  A  motion  was  made  by  Mr.  Smith,  seconded  by  Mr.  Lewis, 
to  reconsider  the  ninth  section  of  the  ninth  article,  in  order  to 
insert  after  the  word  ^indictment"  the  words  "or  information^* 

"  On  the  question — ^^  Will  the  convention  agree  to  reconsider 
for  the  aforesaid  purpose  ?"— -it  was  determined  in  the  affirma- 
tive, and  the  section^  as  amended^  adopted.*' 

Am  I,  sir,  justified  in  what  I  have  said  ?  Am  I  justified  in 
saying  that  this  common-law  power,  this  punishment  of  con- 
tempt by  summary  process,  as  a  pait  of  the  law  of  the  land,  is 
completely  recognized  by  the  convention  ? 

We  may  receive  benefit  by  looking  at  another  section  of  tho 
constitution.  The  convention  were  perfectly  aware  that  tiiere 
were  offences  which  were  not  punishable  by  indictment,  but  yet 
it  was  essential,  not  only  to  the  peace  and  welfare  of  society,  but 
to  the  very  administration  of  justice  itself,  that  they  should  be 
punished.     Constitutiony  art.  9.  *ec,  10. 

**  That  no  pei'son  shall,  for  an  indictable  offence,  be  proceeded 
against  criminally  by  information,  except  in  cases  arising  in  the 
iand  or  naval  forces,  or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger,  or,  by  leave  of  the  court,  for  op- 
pression and  misdemeanor  in  office.  No  person  shall,  for  the 
same  offence,  be  twice  put  in  jeopardy  of  life  or  limb  ;  nor  shall 
any  man's  property  be  taken  or  applied  to  public  use  without  the 
consent  of  his  repi'esentatives,  and  without  just  compensation  be* 
ing  made." 


The  gentlemen  of  ttie  senate  will  please  to  recollect,  that 
hcveinfortnatlon  applies' to  the  case  of  a  magisti'ate  or  public  offi- 
cer, for  nialcond\ict  in  office,  in  which  case,  trial  by  jury  is  ex- 
cluded. Now,  sir,  whatever  might  have  been  the  ingenutt}''  in 
conceivm;^,  and  the  reasoning  and  "  sophistry"  of  Mt,  Findley 
in  advocating  his  doctrine,  that  (^e  law  of  the  land  was  merely  a 
diversity  in  the  mode  of  expressing  '^judgment  of  his  fieers — that 
what  was  disjoined,  he  chused  to  unite— end  that  the  woi'd  or  %va5 
a  woi'd  without  meaning ;  whatever  may  have  been  his  reasoning 
or  ingenuity  on  this  subject,  it  is  unavailing,  because  it  cannot  b6 
supported  upon  any  tenable  ground. 

Not  alone  by  law  but  even  by  history  we  have  an  account  of 
the  origin  of  tlus  provision.  Hume  in  his  history  of  England 
gives  you  the  pi^ecise  words.  They  ai*e  the  same  as  are  used  in 
tlie  British  magna  charta.  The  worthy  manager  spoke  of  the 
constitution  of  1776.  The  constitution  of  1776  called  for  the 
prosecution  by  indictment,  and  drew  no  distinctions  like  those 
which  are  drawn  in  the  constitution  of  1790.  The  present  con- 
stitution is  explicit.  It  declares  those  cases  where  the  general 
powers  are  to  be  preserved,  and  those  where  the  right  of  ti-ial  by 
juiy  is  to  be  enjoyed.  The  ambiguity  of  the  old  is  remedied  in 
the  new  constitution.  But  even  under  the  old  constitution  the 
distinction  is  sufficiently  plain  to  authorize  the  full  application  of 
our  doctrine  ;  and  for  tliis  I  am  sure  the  candor  of  the  learned 
counsel  will  induce  him  to  say  that  the  contemporaneous  adjudi- 
cations of  Our  courts  of  justice  ought  to  be  considered  as  of  some 
authority.  The  judges  have  decided  on  those  principles,  in  cases 
where  the  tongue  of  malice  could  not  attain  the  slightest  gromid 
for  censure.  I  allude  to  the  celebrated  case  of  Bishop  Carrol. 
Here,  sir,  the  judges  acted  with  their  usual  independence  ;  they 
did  not  retire  into  a  comer,  nor  hide  themselves  in  a  bushel. 
They  were  steadfast  in  the  seat  of  justice.  Thus  we  see,  that 
antecedent  to  the  case  of  Thomas  Passmore,  they  had  acted  up- 
on the  same  principle,  and  they  did  not  act  secretly.  Of  course 
they  had  to  be  governed  by  that  principle  in  his  case.  Can  it  be 
.•said  that  the  judges  have  not  acted  u^n  fair,  upright  and  inde- 
pendent principles,  and  upon  the  untainted  suggestions  of  their 
iest  judgment  have  declared  that  this  is  the  law  of  the  land  ? 

Sir,  the  case  I  have  mentioned  was  in  the  view  of  men  of 
patriotic  minds,  and  how  many  would  have  been  found  to  call 
the  judges  to  an  account,  if  they  had  not  been  assured  that  it 
was  the  law  of  the  land. 

Now,  sir,  what  does  the  constitution  of  Pennsylvania  say  on 
this  subject  ?  It  says,  that  in  every  case  where  a  man  is  accused 
of  a  crime,  he  shall  have  the  benefit  of  being  heard  by  liimself 
mnd  his  counsd--<>f  .confronting  his  accusers,  and  of  compulsory 


pi^ce»9  for  obUiining*  witnesses  in  his  favor^ — he  shall  have  these 
stdvantages  in  aU  casesy-—and  m  cases  of  indictment  or  infonnatiun 
|he  benefit  of  a  trial  by  juiy  ;  but  if  the  action  is  not  by  indict- 
Biem  or  information  ajid  if  hei^etofore  trial  by  jury  was  not  the 
mode  of  investigating  things  of  this  kind,  he  must  not  have  a 
trial  by  jury— he  shall  poly  be  entitled  to  v/hat  was  the  pre-exist- 
ing, pracess. 

It  is  in  vain,  sir,  to  disguise  the  attempts  that  have  been 
4aily  appearing,  thiwigh  the  medium  of  the  press,  to  warp  the 
minds  of  tliis  couit  on  this  impoitaht  question.  In  particular, 
there  was  a  publication  in  an  Eastern  j>aper  calculated  to  raise 
prejudices  in  the  minds  of  this  honorable  court.  Other  papera 
have  been  circulated  with  equal  zeal  for  this  purpose.  For  my 
part  I  have  not  thought  it  necessary  to  notice  them  further,  than 
to  apprize  this  honourable  court  of  the  dangerous  consequences 
that  may  result  to  the  due  administration  of  justice,  if  such  pub- 
iieatioQs  are  permitted. 

How  am  I  to  shield  myself  from  the  influence  of  such  publi- 
cations ?  How  am  I  to  counteract  their  dangei-ous  tendency  I 
When  I  am  standing  up  before  a  jury,  and  if  I  find  them  preju- 
diced against  my  client  in  consequence  of  out-door  statements 
and  insinuati<Mis,  what  are  .my  feelings  then  ?  Why,  it  is  not 
\n  the  power  of  man  to  obtain  a  faii*  and  unprejudiced  hearing, 
or  justice  for  his  client. 

In  the  case  of  John  Fries,  of  whose  counsel  I  was,  in  conjunc- 
tion with  Mr.  Lewis,  a  publication  appeared  in  one  of  the  daily 
papers  threatening  our  pei*sonal,  safety  for  appearing  as  the  coun- 
sel of  that  unfortunate  man.  If  there  had  not  been  i"oom  to 
suppose  I  should  injuit;  the  cause,  and  ultimately  encrease  the 
danger  of  my  client,  I  should  instantly  have  moved  for  a  i-ule 
agsdnst  the  printer,  nothing  else  could  have  prevented  me  fi-om 
applying  for  an  attachment.  Under  such  circumstances,  sir,  be- 
fore a  court  of  common  law,  the  minds  of  the  jury  tainted  with 
prejudice  and  waiped  by  impressions  of  well  written  essays  oa 
one  side  or  the  other,-— no^  matter  on  which  side  the  prejudice  is, 
created, — ^it  will  be  impossible  for  the  ablest  counsel  to  eradicate 
it  from  the  minds  of  such  a  juiy.  Through  the  medium  of  the 
pi'ess,  and  its  consequent  pov/er,  the  jury  thus  prejudiced,  aye  and 
perhaps  intimi;iate4,  I  shall  lose  tlie  cause  of  my  client ;  wiiere- 
as  if  the  cause  had  been  heard  before  an  unprejudiced  jury,  I 
should  have  obtained  a  verdict  in  his  favor.  Now,  sir,  if  tliere 
is  a  sanction  given  to  such  conduct— if  a  man  with  impunity  can 
Tvpudiate  the  character  of  my  client — if  iie  can  say  that  he  is 
a  terrible  fellow,  a  federalist-— not  only  tins,  but  that  he  is  a  vag- 
abond-p-on  the  eve  of  bankruptcy,  with  a  number  of  other  things 
equally  bad-— what  is  my  situation  then?     The  sheriff  is  a- 
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popular  officen  Although  he  is  independent  for  three  fearsj  ftt 
we  know  very  well  that  he  also  may  be  led  astray  by  passion  or 
prejudice.  He  may  be  operated  upon  in  the  same  way  as  the 
jury  are.  But  he  may  wisli  to  summon  a  good  jury— he  may 
summon  men  who  have  never  heard  a  word  in  their  tives  relative 
to  the  case,  but  who  have  read  partial  statements  concerning  it  In 
the  newspapers.  Well  sir,  suppose  the  sheriff  sends  into  the  boxv 
an  upright  honest  jury  ;  but  tliey  have  read  in  the  newspaper» 
every  thing  that  can  be  urged  in  favor  of  my  antagonist^  and  every 
thing  injurious  to  my  client — ^well,  my  cause  is  forestated.  I 
have  not  the  opportunity  of  an  impartial  hearing.  The  effect 
of  such  practices  is  strongly  marked  in  the  case  of  John  Fries, 
where  the  publications  were  of  such  a  nature  as  to  have  the 
most  bale&il  effect ;  and  in  consequence  of  those  publications 
would  have  been  hung>  had  not  the  executive  exercised  his  pow- 
er of  pardon. 

In  the  couft  we  were  not  allowed  to  express  ourai^umentaon 
the  law.  We  were  denied  the  full  opportunity  of  defending  our 
clients. 

Now  I  pray  the  manager  to  observe  that  every  man  accused 
shall  have  the  benefit  of  counsel,  and  that  he  who  attempts  ta 
infiinge  that  right,  or  he  who  endeavors  to  repudiate  counsel, 
countervails  the  right  of  the  citizen  :•— »When,  perhaps,  his  ^une, 
his  foitune,  his  stake  in  life,  his  character,  wife,  children,  his  &• 
mily,  his  all,  depend  on  his  having  a  feii*  trial.— If  he  be  debarred 
by  those  means  of  this  precious  right,  he  may  be  found  guilty 
and  sent  to  saw  stones  or  to  be  immured  ill  the  solitary  cellS)  un* 
der  thi&  sentence  produced  by  prejudice* 

The  freedom  of  the  press  is  a  very  necessary  appendage  of 
liberty ;  but,  sir,  what  is  the  effect  if  it  when  employed  in  the 
way  that  I  speak  of.  It  may  answer  the  purpose  of  printers,  but 
not  of  suitors.  The  printer  may  advance  his  interest  by  pub-» 
lishing  what  should  be  left  to  a  couit  and  jury ;  but  the  purity  of 
the  administration  of  justice  is  destroyed* 

When  the  subject  goes  into  a  newspaper  it  gives  to  ^e  most 
skilful  penman  all  the  advantages  of  the  cause.  He  pourtrays 
the  merits  of  his  own  cause  without  any  reference  to  the  merits 
of  the  cause  of  his  antagonist.  But  sir^  if  tlie  business  goes  into 
a  court  of  justice,  tliere  is  to  be  feund  the  most  perfect  equality. 
If  either  of  the  parties  should  be  poor,  he  does  not  suffer  in  this 
case  through  adversity.  He  will  have  counsel  assigned  to  him,  and 
he  will  have  a  fair  hearing.  But,  sir,  thi^  is  not  the  case  if  tlie 
subject  is  to  be  ai^ed  through  the  medium  of  a  newspaper- 
printers  may  be  hired-— a  rich  man  may  purchase  the  services  of 
a  pi*ess^  andy  if  necessaiy^  writei*s  in  his  behalf-**lus  opponent,  per- 
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haps,  cannot  write  himself  and  is  poor  :-^^e  has  no  chance  of 
xneeting  his  adversary  upon  equal  ground.    This  is  accommodate- 
ing  the  skit^l  and  the  rich,  to  the  injuiy  and  ruin  of.  the  unakii- 
fill  and  the  poor.    This,  sir,  is  not  all  the  grievance,  not  the  one 
thousand  part  of  it.    We  know  that  in  the  collision  and  the  war- 
fare of  the  press,  it  is  to  the  pas^ons  cOid  not  to  the  judgment  of 
mankind  that  the  appeal  is  made.  T'lCie  is  no  court  to  take  cai-e 
that  there  shall  be  no  passions  exerted — ^there  is  no  check  of  this 
kind.    Roused,  perhaps  by  the  inntations  of  my  antagonist,  I 
begin  to  think  that  my  cause  is  one  thing  and  my  feelings  another. 
My  character  is  attacked.    I  cannot  submit  to  the  indignity  I 
have  received.     What  is  the  effect  ?   Instead  of  obtaining  an  im- 
partial and  unprejudiced  decision  ol  the  cause,  all  is  passion,  and 
tumult,  and  confusion,  riot.  ducjUing,  and  murder.     Shall  it  be 
said  that  such  a  course  of  proceeding  is  even  tolei-able  ?    That 
it  could  be  at  all  borne  with  ?    No,  in  every  state  of  society  the 
remedy  to  be  applied,  is  to  be  adapted  to  the  exigency  of  the 
case.     You  will  tell  me  that  the  law  is  a  sure  remedy.     So  it  is. 
But  it  is  in  vain  to  tell  me  that  in  an  apoplexy  you  must  be  de- 
liberate and  patient ;  you  must  have  the  physician  immediately  or 
all  is  lost.     What !  when  a  man  has  lost  his  life,  to  tell  him  he 
might  pixKure  his  remedy  by  an  action  at  law  ?    But,  sir,  that  is 
not  the  only  consideration  ;  so  far  as  respects  the  public  rights 
and  interests,  the  channels  of  justice  are  to  be  preseiTed  pure 
and  untainted,  you  are  not  to  cornipt  the  public  mind,  nor  the 
judicial  decisione  of  the  couits.     Upon  the  purity  of  those  de- 
pends the  ^safety  of  our  persons,  property  and  reputation.    A 
man  carries  his  cause  into  a  newspaper,  at  the  same  time  that  it 
is  before  a  court  of  justice.    He  will  perhaps  take  care  to  injure 
the  character  of  my  witnesses.     He  is  replied  to.     The  next  day 
out  comes  another  publication,  and  this,  perhaps,  may  meet  a 
counter  statement.    The  suit  is  still  going  on^l   Well,  a  third  pub- 
lication appears,  perhaps  threatening  the  personal  safety  of  my  wit- 
ness ;  and  in  consequence  of  which  the  witness  prevaricates.   The 
coMrt  will  say  to  the  jury,  so  far  as  respects  the  testimony  Of  this 
man  you  are  to  pay  no  attention  to.it — Mr.  Attorney,  this  witness 
has  perjured  *  himself,  you  will  take  notice  of  him.    Now  day 
after  day  scenes  of  this  kind  may  be  repeated,  and  there  is  to  be 
*  no  remedy  foi*  the  evil     Yes,  I  may  bring  an  indictment  against 
him ;  but  my  cause,  perhaps  of  great  impoitance,  is  ali-eady  lost* 
and  I  may  be  iniined.    Can  the  indictment  yield  me  a  full  reme^ 
dy  for  the  wrong  I  have  suffered  ?     Can  such  a  system  as  this^ 
sir,  be  fit  for  men  of  viitue  and  integrity  ?    Would  they  have  an 
equal  chance   with  the  profligate  and  unprincipled?     No,  sir^ 
there  is  no  way  but  by  laying  hold  of  the  man,  and  bringing 
him  before  the  court  for  trial,  at  once.    If  he  acknowledges  his 
error,  and  says  that  the  case  is  not  as  he  asserted,  and  if  he  makes 
atonement,  then,  the  court  may  pardon  or  mitigate  his  punish- 
ment according  to  theii*  discretion;    It  is  lb|  right  of  the  suitor 


to  demand  this  pitx:eedmg9  and  it  is  the  duty  of  the  court  to  see 
that  he  has  full  justice.  For  the  sake  of  society  we  must  imme« 
diately  bring  these  people  to  the  public  tiibuoal,  and  make  them- 
answer  for  their  conduct.  This  is  the  safeguard  of  your  tiial  by 
jury.  Then  I  ask,  su',  in  the  name  of  heaven  what  can  be  th^ 
inducement  to  say,  that  a  man  who  commits  an  heinous  offence 
ought  not  to  suffer  for  it.  That  his  crime  should  go  unpunish- 
ed ?  This  would  undoubtedly  be  the  case,  if  the  arguments  of 
the  gentleman  should  prevail.  It  is  in  the  system  of  om*  nature 
to  apply  the  remedy  to  the  evil,  and  there  can  be  no  other  reme* 
dy  than  the  pix)cess  of  attachment,  which  can  effectually  restrain 
a  repetition  of  this  encix)achment  on  the  due  administration  of 
justice.  It  is  not  only  the  expression  of  the  constitution,  but  the 
opinion  of  all  expoundei's  of  it,  that,  with  respect  to  tlie  trial  by  ^ 
jury,  it  shall  be  as  heretofore  ;  but  it  shall  not  be  allowed  in  those 
cases  where  anothe;*  mode  of  pixjceeding  has  been  usual. 

One  woixl  more  as  to  legislative  construction  and  I  shall  con- 
clude. It  is  my  determination,  if  the  senate  C4>ncm'  with  me^  to 
conclude  this  morning. 

I  wish  to  turn  the  attention  of  this  honorable  senate  to  the  dis- 
tinction between  a  judgment  by  peei-s,  and  a  judgment  by  the 
law  of  the  land. 

By  the  constitution  of  1790,  s^s  well  as  that  of  1776,  all  laws 
pi'eviously  in  forcp  were  made  the  laws  of  Pennsylvania ;  yet, 
notwithstanding  this  provision,  we  find  the  jurisdiction  of  the 
justices  of  the  peace  aftei-waitls  extended  from  five  to  twenty 
pounds.     IStatelMWSy  vol,  3^  J^age  536.] 

^*  Sect.  I,  Be  it  enacted  by  the  Senate  and  House  of  Pefiresenta" 
trves  of  the  Commontu^alth  of  Pennsytuarday  in  General  Assembly 
mety  and  it  is  hereby  enacted  by  the  authority  of  the  same^  That^ 
irom  and  after  the  fifteenth  day  of  June  next,  the  jurisdiction* 
authority  and  powers  of  the  justices  of  the  peace  of  the  several 
counties  within  this  state,  which  oxe  vested  in  them  severally  by 
^qi  act,  entituled  "  An  act  for  the  more  "  easy  and  speedy  recov- 
ery of  small  debts,"  passed  on  the  first  day  of  Maix:h,  one* 
thousand  seven  huadred  and  forty-five,  shall  be,  and  the  same 
ai-e  hereby,  extended  to  actions  of  debt  and  other  demands,  not 
exceeding  twenty  pounds,  subject  to  the  like  relief  to  insolvent 
debtors  and  under  every  other  regulation,  restriction  and  excep- 
tion, in  the  same  contained,  as  to  costs  of  suits,  and  otherwise, 
as  if  the  said  act  for  the  more  easy  and  speedy  recovery  of  small 
debts  was  herein  re-capitulated  and  re-enacted,  otlier  than  the  li- 
mitation thereof  to  debts  and  demands  not  exceeding  five 
pounds  :  And  if  any  person  or  pei-sons  shall,  after  the  fifteenth 
<Iay  of  June  next,  bring  any  suit  or  action  in  other  manner  thaa 
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la  provided  by  ttie  act,  to  "which  this  is  a  supplement,  except  asr 
to  its  limitation,  arid  shall  not  recover  more  than  twenty  pounds  in 
such  suit  or  action,  he,  slie  or  they  shall  not  have  judgment  for 
any  costs  therein  expended,  except  as  in  and  by  tlie  sjdd  act  is 
provided." 

In  this  act,  not  only  the  sura  is  enlarged, but  the  powers  multipli- 
ed ;  and  I  think  if  they  had  the  right  to  extend  tliis  power  of  pro- 
ceeding without  a  trial  by  jury,  they  might  as  well  have  extend- 
ed this  act  so  as  to  embrace  questions  for  torts  and  wrongs,  and 
questions  of  damages  between  citizen  and  citizen ;  because  a  jus- 
tice of  the  peace  was  supposed  to  be  capable  of  exercising  a 
junsdiction,  and  deciding  in  cases  of  debts  not  exceeding  twenty 
pounds,  he  was  equally  capable  of  exercising  the  same  power 
in  questions  of  damages  ;  and  the  constitution  appears  to  have 
been  made  a  mere  mcum  tuum.  It  is  something  so  repugnant  to 
all  my  ideas  of  the  constitution,  that  I  cannot  but  consider  the 
extension  to  have  been  intended  to  commit  murder  on  the  con- 
stitution, by  the  adoption  of  the  twenty  pound  law. 

Again,  sir,  as  to  the  jurisdiction  which  has  been  thus  extend- 
ed, not  only  in  actions  of  debt  but  even  of  damages,  in  a  way 
that  did  not  exist  before.  By  law  and  by  the  constitutions  of 
1776  and  1790,  it  was  provided,  that  where  the  parties  were 
agreed  they  might  have  the  matter  in  dispute  submitted  to  refer- 
ees. Why,  sir,  under  this  constitution  of  1790,  tlie  legislature 
have  passed  a  law,  by  the  piovisign  of  which  it  is  in  the  power 
of  one  of  the  parties  to  compel  tlie  other  to  go  to  law  by  way  of 
reference.  Whence  have  they  got  this  power  ?  Got  it  ?  I  sup- 
pose, they  got  it  by  the  constitution.  Would  tliey  look  for  it  any 
where  else  ?  This  law  does  in  some  cases,  allow  an  appeal  from 
the  decision  of  the  justice  of  the  peace,  but  if  the  sum  does  not 
exceed  a  particular  sum,  there  is  no  appeal,  and  consequently 
tliere  can  be  no  trial  by  jury. 

Sir,  let  me  relate  a  case  which  occurred  recently  under  this 
law.  A  very  respectable  physician,  a  man  of^character  and  of 
skill,  had  attended  a  farmer  in  the  neighborhood  of  a  populous 
town ;  he  had  repeatedly  gene  to  see  him,  and  found  his  dis- 
ease to  be  of  such  a  nature  as  to  require  copious  bleeding.  I 
believe  the  doctor  was  bred  in  the  school  of  doctor  Rush,  and, 
of  course,  used  the  lancet  v.'ith  greater  freedom  and  confidence 
than  other  physicians  usually  do.  '  The  consequence  was,  that^ 
although  the  disease  was  removed,  the  patient  became  debili- 
tated and  low  in  strength,  and  yet  nothing  but  time  was  neces- 
sary to  reinstate  and  perfectly  restore  him  to  health.  He  was 
in  a  full  state  of  convalescence,  though  being  much  weakened,  he 
fancied  that  he  was  getting  worse.  Persons  little  skilled  hav- 
ing called,  he  asked  their  opinion  of  l^ia  situation.     I  will  tell. 


TOUi.^p.^Ct  that  thcv  Tnaru??r  the  aootor  treated  you,  wa» 
B^ghly.  iinprpper-»-wny  Jie  f>^§  tltjg  ^ou  almost  jto  deati 2-^^914, 
|iavc  lost  iHc  8t4ihina  of,  life^^you  can  nev<*r  rccoverj  unleW 
fo\i  are  treVtcd.in  a  dinercnt  nianrier*  .  This  is'al|,v^y  flatter* 
;^g-.  ^e.  taJ^B  tjie  advlcei^^and  t^e  next  time  t,he'  phvsiciaii^ 
CPmeSy  he  tells liim  that  he  don't  want . his, seVvices'^nylbngeri^ 
Weill  sir*  the  physiciap  makes  oiit  a  bill  for  mecjicine^  ,a4vice 
and  attendance,  cind  sends  It  to  the  farmor,  andVliar^es  at>o.ut' 
twenty  dollars.  "Oh  very  well,"  says  the  farmer ;^^]l  WilTj)ajf 
it  as  soon  as  I  am  able  to  get  out." — But  the  bad  advisers 'again 
come  aboi^t  him,  dissuade  him  from  his  purpose,  and  telj  l^m 
that  his  health  has  been  ruined,  and  tliat  he  has  su  fife  red  a  loss 
of  tinie,  and  of  course  the  reward  of  his  industry^  wiiicli  he* 
Wa9  prevented  frpm  exercising,  in  consequence 'of.  his  being, 
Jhus  purged  and. bled.  The  farmer,  thus  ill  advised,  made* 
but  his  bill,  ancl  I  think  laid  his  damages  to  nearly  one  huncfred' 
ctoTlars.  The  doctor  was  astonished.  He  was  aVrafd  that  the~ 
strong  dosing  and  bleeding  had  made  him  mad  J  '  Tne  ftiaii'  had' 
called  upon  an  attorney,  and  stated  his  case,  but  he  refused  to 
Jia've  anjr  thing  to  do  with  it,  and  told  hini  he  hah  crazy,  'T^h^ 
^liit  was  brought  by  the  doctor  under  the  cbercive  Authority  61^ 
ithe  act  of  asfeembly--.the  farmer  chose  to  go'Sntb  a  Veferehcey 
Vith  whifch  the  doctor  was  obliged  to  comply.  ;THe'i'eferrt^ 
■were  appointed  in  the  usual  manner,  and  they '  wfer^' actudliy" 
foolish  enough  to  find  against  the  phvsician^  and  in,fayor  of  the 
farmer;  in  cpnsequepce  of  which  the  doctor  was? obliged  \cf 
pay^his.patjitint,  iiistead  of  his  patient  paying  hfni«.;.NoW,~sir^ 
there  is  but  one  case  that  can  be  coinp^rtd  tQ  ibis,:  iind  ilM  ii 
the  court  compelling  the  lawyer  to  pay  his  client. 

^-  .-•.,.     ■  .  '.         .    .  ♦•.-.'.'»-  T     .    ,> 

i  -  Araftf  /^tpt,  ve/,  3. fia^  546.  iJcf  J5rr -tJkp.  jmtifiremoncof 
D»ec  mi9d  itnmifralifyf  giving  «i  single. inagidtra^i.pi^^VfU'^io^gQi;; 
4)ersQQS;  fi>r  pix)fan«  sweai'ing^'  brf^ch  of  the'ior4>.4My^:  ^f  mi*? 
*tnaess)&c,  upd^on  their  refi^sal  or  negjecttppcvy^  ^p(irj»|^6ient 
•fg^nisor  chattel^  iH>t  being  found)  to  commit  the7l%;l(^^c:h&llt0 
Qf  correction*]  ,11;     ..,v/ 

• ,  Again*  irir,.  in  the  6th  volume*    Siau  X^%P9t,iV9ff  5^1  fiaffs 

v.^.« That  every  guardian  elected  in  nianner' befpre  direct,^ 
.Jitiall  ^yij^ii^  ;te^  days  i^ter  hv$,appointm4r4itf.aM4:hc|ii>iM^.h^;^« 
ters  upon  the  execution  of  bis  offi^^e^.ts^^^  an.^oath  ^raffirn^tji* 
tion  according  to  law,  which  the  mayor  or  recorded,  or  any  of 

^is(rict- 04:  township,  i^  l^^^by  aiUtik9nsed^t9^dinvpisterj  thf^ 
he  will  digbarge  the^offic^  of^  giiardian  p£lii^'i>ooir;triily^.fek^^ 
fully  anq .  itnpartiall^^  to  the  best  of  his  knowledge  and  ability  ; 
und  in  case  of  neglect  or  refi^alcto  take  the  necessary  oath  or 
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mffic^^tion.  for  the  faithful  exccutipn  of  said  office,  within  tht 


on  Kiim^rt  the '.office  of  a  feuafdfan  df  the  pciof,'  hfe  Bubjects 
]hlmsei'f'toa'fih^  of  sixty  dofefi;  Wiihout  a  trial  bjrjury/to  b6 
ievicjftjby^^distrl^^s' OP  otherwise  ;  itid  if  he  does  not  cfr  cannot 
jpay  tK'e'liui^,  he  Ja'td'be  cortimitted  to  jfeil.  Whci*e  is  tfie  con- 
.stitutioif  .riow  ?    My  wortriy  friends  will  find,  ttiey  have  lost 

sight' 9f.^t;: '-•;•'         ;•  •• .  '  -  '''  '-^^^    "• 
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A^aln,  sir,  in  the  23d  section  of  the  same  act  it  is  provided, 
that  it  any  persoii  shajl  import  any  mimed  br  impotent  per- 
^sop»  infant,  lunatic,  or  any  vagabond  or  vagrant,  likely  to 
.Tjecpme  chargeable,  and  does  not  send  him  away,  h^  ^hall  be 
charged  with'  the  maintenance  of  such  person,'  and  in 'case  of 
-his  refusing  so  to  do,  he  is  to  be  punished  by  fin^  'and  iinpri- 
sonment.  If  a  tavern  or  otlier  housekeeper  or  inhabitant,  bar* 
,6ors  any  such  persons,  they  are  liable  to  fine  or  Iniprisomen^ 
if  they  do  not  notify  the  guafdjans  of  the  poof  6f  ft.  If  a 
pavjper.lhirudes  himself  on  any  township  to  which  he.  does  ndt 
belong;  what  is  done?  Why  he  is  punishiect  by  fine  and 
Ijripnsbnment.  If  a  father  or  a  husband,  deserts  his  childrch 
and  his  lirifo,  he  is  liable  to  fine  and  imprisonment. 

■^  (Through  the  caitlesstfcis  <5f  the  compositor  the  following  paragijip^ 
•has  b^en  misplftced.  It  ought  to  have  followed  the  second  breftk  in  pa^ 
*  36y.  /  But  <beiBg  ia  itielf  a  complete  point  in  the  aigumett^,  it  itfhopied  tw 
.'^f;rifOcwiUixw*l)e:^oaghri»port;ant)  »  .     •■   > 
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:  ;?ijrj  I  will  pot  turn  ta  the  general  proceedings  in  Judge  Se«-» 
r  ljt*s,  ica^j.  IviJJ  refer  to  the  reasons  of  dissent^  whieh  have 
/b«^9;^ig9ed  s^mong  others  <  by  Mr^  WhitehilU  thiB^bOnottraibte 
.  Spr^t^,:  aioid  by  Nathaniel: B..;Boileau.  The  ^eoonid.  Tea^cyx 
:0f.di»«e»i.i&- la  these,  words.  '"By  whatever,  process,  &c/* 
.£§?<  4Mk^i^^  ^o|rtf  S13.3  Itfeank  my  wotthy  friend  for  the 
,^»^t  of  :Jbti»  natne  to  this  document.  Sir:,;I:.appeai.to  tl>e 
:jai:^[it|qients  of  the  iionourable  couhseW-to.the  sentinjienta  of 
uAe  hciDpueiLblQ  ^peakery-^tQ  the  worthy  niaikageiviwhi^ther  tUe 
- lloctrijDijevfoti  which  Wei:oi)tendaa;nbt  ^.e  same  as. that  of  the 
^.m^^oagep'^  Sftff  the  same  principle  was  fiiily  undexsitoqd aa tiie 
:)C^Yr^(i<>t)i9< Apd  that  ;idl4Qttbt  isheuld  Jbe  cemoired^  aipeiidBfMlit 
and  amendment  were  movedi  over  and  over  agjoa  iutU  it,iis« 
sumed  the  permanent  shape  which  it  now  has* 

V-'l'-    x'rr   '•  r.'t     \    \  .        ;       ..-»*•       •'  '•  ■'-.»«.       4i,fr'<»T 

in  \     I  f4        .ill  <  1.  .Il-  <i_i  .    '\.^^^^^^.^J<t^kli 

o)  !K0Vj..9lry.«iQaB]n9 19. touch  but  slightlf  QiLthe  odierf  pmitt 
(I^Strmy .firg^ment)  I  fttn jdfawiag  to  a. dote;  ksying^'itandi.lfi 
/l^fll  m^^m^t}  piiKMkx9sA  api^lication  0£  SD7  ceUe^fnefB       i< 


i 


Here  thtl^)  fixy  I  conclude  t)ie.  proposition  19  be  estabijshtdy 
.that  the  judges  of  the  supupeine.  oourt  have  a  constitution^ 
poMfer  to  punbh  contempts  pf  this  nature  by  attachment* ' ,  | 
apprehend  -no.  danger  fix>m  yoiir  decision*  I  feel '  coniufent 
that  no  terror,  persu^ion,  .par^y  spirit  or  soothing  will  operate 
ttpcMi  the  minds  of  this  honorable  court.  Whatever  may  b^ 
the  result  of  Uiia  imppac^hpieu^,  I  do  say^.th^tthe  independ- 
4ence  of  the  j^ivdipiary  ought  to  be  preserved^  It  is  of ^  far  great- 
er importance  in  a  rei)ub1ican  than  in  a  monarchical  'form  <^ 
^^ovemment.  It  would  .indeed  be  a  lamentable  state  of  ihings, 
•Sf  ^ith  eyery  shifting  of  party  we  were  to  have  a  shifting  of 
the  judgpes*  .  No  man  would  have  fortitude  enough,  to  encpunx 
;terthe  risk  of  fueling  and  of  character  attendant  on  such  events(. 
If  the  popMlai*  passions  are  permitted  to  operate  against  the 
Judicial  jdepartment  of  the  government}  the  a4ministratian  bj 
justloe.wMl  he  p^ralized.     , 

Now  whether  you  think  that  the  judges  ought  to  hold  their 

.offices  as  the  sheriffs  do,  only  for  three  y eare,  or  as  they  held  it 

Jby:  the /CQRiiitution  qf  1776,  fgr  seven  years,  can  have  po  opera- 

fiiofi.Qnth&  Qucjstion  now  before  you.    They  now  .ho^lj^^tlieir 

;offioes  by.  the  sacred  tenure,  pf  the  constitution,  au^^  uifle.ss  yi^y. 

'have  full  proof  of  their  having  ^rred. intent jon^lvj  voucannpt 

fiad  a  verdicV aginst  them  on  this  iiaapeacbment;    And*  Task 

^ffio^in  the^iew  pf  this  respectq})!^  a,ssejpalblyj  wVethar  ypuh^ve 

^  ia  4jef*iino?iy  before  yoii  that  such.motivq8svi(^g4^ne4^*^S?a? 

.•»l«,a^no«kdgie.that  thfty.axe  but  men,  and  as  such,  may.fre* 

qvently  err  in  opinion,^  but  if  the  ;enx>i;p4roceed^  lively  from 

-the  imperfection  of  their  judgment,  ana  if  you  h^ve  no  prypf 

-iiaX  they^iffve  ifriifirlly  v^ki^-^he  eonstitiitloi^  Wtn  impul^ 

r'lBOtma^  it »  not. for  this  court  to  ileeideVgamst  tliem.    If 't^ 

'^lidg<tK*hav»'givea«froneooa  ore'ven  illegal  decisioas,  therels 

^,^  vemc^^tQ  he  fouiid  in  an  application  to  the  J^h  Court «of 

/eiTQr»'and.appeate. /If  thet^'was-i  mistaken  judgmdn^ 

-actio&'he^eea  Pettit  and  Bayabfand  Thomas.I^^KniQVe;  that 

•: -jOdipnie^tiilFettl^ '^A^e  been:re$efciped'by*the  hiftte  <^#tof  errora 

'-v|indapf»eala»'f  If  they  orpedaato  the  effect  of  m^  ^st^ers  to  xi^ 

^'lutemgaiaiieiy  their  decision  might  have  b^en  referred  to  i|ie 

c-^e^iurt^  i^nwrsiaiid  apt>eala;  -hiit  I  irepeat^  that  if  th^yhave  ^t 

ji^mliMftVyoktiffA  ori neglected  ^he tprovisions  df  tlw'coliatt^tioft, 

'  iftpfiiii liimmtreo^ interested xootives,  f dadaunot poskiSlf  .detido 

Miiiintrihfnifb   -«  »-■  .  /''.--^i 

*  ,  I  afim^hfrn,  monsbent  advert -to  some  remark^  of  my.  wprQiy 
-dbkftd'i^/'QiaiMigor.  I  cimiiot-  beli«V^.  th^t  he'lhtendet  to 
. » twaiiiarii<>|iytpmqpad  leelings  j^^an^y' thifig^which  K<^'  >^  sap^ 
f  bj^t^i'Appf^cActQ^  ine,  tto^  he^t^QuglU'bimstflf  pl^edr  6%.Rj^ 
?  .'IJ^Wdr^d.Wghfc  do  as  he  jrfwfcd  with  us  pppi^  fe,wy etsl. .  Wc 
have  heard  him  not  only  sa^  that  all  which  he  expected  frooa 


•  •» 

^s  .tra^  mere  9^histr]r  and  «loque^ce,  bul  he  went  so  £ir  as  tt^ 
sayvifiat  rhad  no  fight  to  animadvert  on  the  witnesses.  WKeii 
i  was  commeming  on  the  testiriicmy,  he  called  upon  the.  acu^ 
jthqrity  of  .th\s  honorable  conrt,  to  screen  or  pix)tect  some  of 
the  witnesses*  Fiom  what/ sir'?  'From  a  scrutifny  hito'tb« 
motives  that  actuated  them  on  tliis  occasion*  .  But  J  am  suni 
Ke  hiust  see  0iat  here  again  l¥e  has  taken  the  wvong  side  of  thtt 
question.  JEyery  man,  situated  as  I  am^  has  a  right  to  ani*^ 
Iniaidvert  on.  the  testimony^  and  pmnt  out  its  incansistenctes^ 
and  when  t  refer  to  the  constitution,  I  find  that  everp^  man  i^ 
entitled  tp  thil>enelit  of  cotinsel,  and  of  meeting  the  vitnessef^ 
tace  to  face*  '  And  is  not  an  attempt  to  shelter  a. witness  from 
"fecrutiny^  into  his  motives,  an  attempt  to  violate  tliat  part  ofth* 
constitution^  which  guarantees  to  either  party,  the  right  of 
ineeting  the  witnesses  face  to  face,  and  of  confuting  the  testimibV 
hy  of  his  opponent  ?  But,  sir,  I  will  not  say  too  much  abouit 
Mr.  Passmore--  I  will  not  say  a  single  word  about  fraud  afte^ 
fraud«  nor  will  I  say  a  word  ^bout  many  circumstances-  which- 
have  marked  the  rise  andprogr^ss  of  this^prosecution*' 

Sir,  in  the  city  of  Philadelphia  we  have  a  set  of  merryyoujia 
gentlemen  who  tell  a  tale  devoid  of  foundation  and^alcmlat^ 
^to  excite  attention  or  sympathy,  with  all  the  apparent' coincem 
and  sfUCj^rity  of  truth ;  and  this  they  call  quizzing'.    And  really 
Iipust  say^hat  in  my  opmion  Thotnas  Passmore  is  the  ^reat^^ 
,  ^uiz  we  haVe  had  since  the  daysof  Titus  Oatesv    Sit,  he  ptit^- 
zed  tlie  underwriters  W'hen  h€  prevailed  on  them  to  sobscrilic^ 
"  jthepplicji^  of  insurance  on  the  brig  Minerva^— h&  ^Airt^ct  Mr^ 
;;  Burd,  the'pwithonotary,  when  he  entered  the.  origin^  Hgv^te^ 
'  m'ent-^he  qyizaed  his  own  counsel  when  he  went  to  (ihe-prb^ 
'  thoaotary*^  oflfke  to  enter  the  rule  of  court— he  ^td^z^  tMre-^ 
'ferees  when  he  furnished*  them^  partially  with  the  pjipei%  and 
with  mutilated  records — he  quizzed  the  referees  when  he  pal(n- 
ed  upon  them^hifi  exparte  affidavit  of  what  Mr«  PhiUipsy' ilie 
carpenter,  ^nd:  of  what  the  pUot  had  said«--he  quiZTied  Mr. 
Sampson  Levy  in  aU  his  subsequent  trahsactiotigfttidh^^tz— 
'  €d  poor  Mr.  Browa  when  he  called  ta  ask  his  advice-  whuethpr 
'  {t  was  a  contempt  or  noj:,  and  never  told  him- that  the^ixMiicer 
7  was  still  pending  in  court.— And  now  when  the  report  of  ^e 
Referees  was  miade,  he  commenced  a  profitable  cc^rs&of  ftt^tz*- 
•  w^.     .tlie '  cbmpletest    quiz  o(  allj  was  the  one  whtdfi^  he 
^ '  practised  ott the  insurance  brokers*    I  say  no*  man  fiMm«  e^er 
to  have  had  a  happier  method  of  quizzing  thaH'  tht»  a%me 
Thomas  ^assmbre.-   Well,  sir,  after  quizzing  Mr,  Shoemaker^ 
>;fe  5fa¥  ari'b|aief,  he  goes  to  TVTf.  tyle  arid  hfe  qtA^'-mii  oiit^ 
*:  of  Hi8  sigi^a^re'tb  the  order  ;'-f.he' then  Ti^tetf^Philllp^XJiA^ 


,  j^t  of;  gtwizi;?g-  fails  Jjim-    In^J^ort  h»e  qupae^UynyeVB^,  onder- 
t  .ivriters^  hrokers,^4-^vcry  body.  ,\.At  the,  prothpnQtary'a  oflRce, 
.  iv?  ^rufefctf  l|i?  wij  cansMciencetwi^h  r^sp^t  to  the  Ju(^'i]E»eiit  of 
~  tb§  feth'  of  August.    HtT^^l\p  quizzed  liia  conficjence,  fo^  h6 
..  ivvoi-e  that  lie  believed  the  $uit,at  au  end  by  tjhat  judgrtX^n.t,  al^ 
iboiigb  he  had  afterwards  entered  anoUier  from  a  conviction  of  tie 
.  invahdity  of  the  first.    Here,  sij*,  Mr.  Passmore  <[\iidzfs  'his  con- 
,  ticience.^.   ^e  attempts  tP  5^?  the  pvothonotary,,tiut;i9  told  that 
there is  a  variance  between  the  original  agreement  ^nd  the  rUJe 
.  of  court,  wiiich  originated  with, the  clerk»  He  goes  to  Mr^  Brown, 
vrho  goes  with  him  to  the  office,  and  after  a  tbreaV  |>y  way  oijfUiZf 
45^'obUundaii  execution.    Well,  sir,  after  getting  this  execmioa 
1  hy  the  art  of  f/uizzing  he  thinks  hinaself  perfectly  secure.    But 
:gpw.,  sir,  the  ^t^'z  became  of  a  very  serious  nature,  and  without 
\  ;going  into  the  particular  items  I  must  say  that  this  Mr.  PasjEi^haore 
I  i^a  >ery  saucy  j  naughty  yt«>.    Doe^s  he  not  5^if  \his  consdent^ 
.  .Tvhen  he  swears  that  Mr./LeVy  took  him  by  the  arm  and  asked 
faim  to  take  a  walk?  Does  he  not  again  $r2(2>  his^pn^ciencewhen 
1.  tMK^  swears  thalv  according  to  the.be^t  pf  hisjudgment^^nd  belief, 
jihere  vifas  no  actibii  pending  on  the 6th  of  August,  when  solate 
*!is,  the  .26tK  of  October  he  styled  it  an  actjpp  I   :Sir,  I  ask  the 
•  Ihpnqi^le,  &hj[ite  to  pajss  in  review  this  system  of  gMizzing  ^pd 
to  pronpunci?  what  decree  of  credit  ought  to  be  given  to  the  tes- 
timony of  •such  a  ^idz  as  Thpmas  ^asamore*    3^t  be. , seems  4o 
jbavc  to fqUowers  in  the  act  of  «f»iz2 jwg-,      '  ..     , 

-  .  .      .         ' 

„     p^Vytjtlleprjr  also  turns  quiz,  a|i()  9^  clients  a«eia^tobaAe 

,/.  ,lViy  ,^pr]Uiy.  friven^  the  manager,  has  cdipn()i|;te4  ^guizj  iii 
^  ivbicl^.f^-J^ap.  sai4f.  that  the  cha^  the  witnessesoughtto 

^  ,lt).9*protef  tjgid  fr^  scrutiny?  and  ace  xay  notes  «o**rect,  sir,  "^hei^  I 
'  fi^d  i}^jafin^^r  declaring,  that  the  principal  ch^g^s^oT^in't^ 
,*in,  the  f?<jnt^ijipt^  so  fer  from  being:  Jibellqua,  were  tnie  ? .  As  to 
.^f.  9ayard}  I.know  he  v^iH  discover  that  his.  jr^ek^tionB  'n\  Kfe 

-  •Trhts  i^idjistiipus  integrity-^his  fame-7-his:fai|0(uiy*T-4iis,chai!wr- 
j^ter  |iave  all  experiencei  by.that  publicatiqnr  au.  injury  which 
^ca^  scarcely  be  atoned  for,  although  he  ni^y  ip  a  grejit  measure 
.  ;|^stiW  itis^e^eptj.  But  the  adoption  of  th^  ^entimefits^of  rihat 
..^di  by  syi  worthy  a  qha^acter  a§  the  honoiv^l^.i^mbeirj^gf^d 
r  i^toj  a^ditiQpal  rforcc ;  they  paj  revive  at .:  sp^ije  fu^qre  day, 
',^^4  jfpt  qjily  J  destroy,  the  hapjpia^ss.  of  his  ow«^  life,  feuteyen 
.ypjtittp*  t^t^ot  his^ini^ocent  ^sprifjg*  ,S<i^  jb,it;:pQssible  thit 
^|w  V^cffthy  f^irHp -^^  *^?^'S^T«  wisfc^qs  to  a^pt  tfe^  ,$e|)tinaients 
lJ5^^tHaii^b5^>LI]uds^^^  that  Mr.  jBaya^dif  ^  p^jjllie^  ihatrr^^iiat, 
^tt^^^^ijindjn^^  ja  i-^spalf.  for ; these. ^nq  th^  §ujy|^iqjtft  otji.  which 
jthe^aper.jgjjpesitaru^  the^bar^c^cr^of  Mr.  J*ay^rd>  (And»!ih^l 


«h»atJtei1$,'fthd  Vhtr*ha*  h^Jjed^nBiiU^poff  injury  %  t!heft$uK 
cAt  ag^^eraiotls.  N<)t  only  Mr^  ftaytird  has  Mt  the  fbire  bf  Tiii 
'  ?maHgft»ty»  l«jt  ^very  man  who  does  npt  Y^eld  ati  impjicil  <)j6e- 
■.tfif^de*'tt)ilris  wishes,  is 'feure  to -incur  his  ha^cd.  '  The  elcler 
/Mr;  Lery 'has-been  brtnded'vHth  ttharge^^  e^rrtiptiotty  be^ 
cattse  h^  had  holiesty  enough  to  ^ive  Passnaot^^  his  real  opi- 
iiioh/  Mr;'Biayelrd  it  is  well  kriown'has  been  expressly  charg- 

*  \i'd  'i<rgthpefju*Jr:  What  \^as  the  meaning  of  the  tjuestSori  put 
by  the  ttiailagfer  td  Mr:  Brown,  and  with  whom  did  it  oHgrn- 
ate  ^■'F1^Til  its  obvious  meaning  Mr.  Brdwti  is  supposed  to  be 
ter^fied  $  H  is  insinuated  that  he  was  prevented  *  by  his  appte- 
Tiensioris  of  Ihcurri'ng  the  displeasure  of  the  Judges,  from  glvi- 
Jng  hfa  ctindid'testimotry.  '  Mr.  Passmore  must  have  statfed 
tliis'  to  betW  <^asel  But,"  sir,  this  worthy  young  gentlcmani 
ion' tiis  "feoleYnh  oath,  and^rithah  additioiial  appeal  to  hearcn, 
^as.  d^la^ed  what  Passmofc  has  said  to  be  false.  Passfnore 
htm  be'fen  pleased  to  say  that  his  lawyer  was'  cori^upt-^tfiatr  'he 
had  taken' &"f<fee  on  both  sides.    Let  mfe  state  that  fact.'  Sir, 

-  let  mfe  •ot(sfei*ve  that  it  rtot  unft^equently  happens  that  \^e1M 
ciflfed  tfp(in  ibf  aft\nce  and  opinion  by  both  paftitsto  a  stiiti 
without  either  ofth*  |ia«ies  knowing  thafhis  opponent  his  ap* 
JHi^ed  to  the  same  attorney  for  similar  purposes ;  for  advice  and 
tifitn^dn  iifii' one' llhiti^^  Kid  Argument  another.*^  '  TheV 'frequently 
fetale  the^a8e'hypoth«ticaily,as  a  case  btttwceTt'A.iy.and'evI>. 
aijd  leave  us  unacquainted  with  the  real  names  of  the  paiiies. 
Ua^  sometimes  state  all  the  general  facts  for  opinion ",  and  if 

-  thfey^li6tt§e  ty^  conittitrtt^  a  strit' after  it,  the  Opinion  ^iveft 
*doeV  not  bind  us  to  plead  in'' the'  action. '  W€  HitVe  frequently 
'^iVen' in  opinions  on  both  sides;  there  is  therefore  no  Jniion* 

'  iis^cDcy  ippat^nt.  Again,  sir,-  ?f  the  party  cKdsc^tcJ  c6mfniencc 
liU  saitr  ^« 'g^*"t<>  another  lawye^  tor  the  purpose  of  Itiaiji'' 
■tutitrght^Ifl  that  case,  therugh  he  has  my^ttbitract"  6^ihibh, 
lie  is  iio««S^ed  t6  my  future  assistance.  •  My  leaftied  tA- 
league  w«4  ap^ed  to  in  this  way  bcffore  the'^amlcaWe'ldctS^ii 
>jra^1ntftittii'ed ;  he  ^ve  his  opinion  and  nerer  heard  further  bfit 
llrttillie'^s^t^'Chatan  awafrd  had  been  made  in  fav6r  of  Pa^- 

•  fDOre.t  Whyv  sir,  the  case  was  now  very  different  frottt  whal 
it  Was'\^hc!ft  his  opinion  had  been  asked  by  PaSsmore,  because 

•^Ate 'exefe^tSttris  to  ^  Report  of  referees  are  alwavs  ^idfeljrdff- 
tdflfentf ftdfW'theJ'OW^tt'r cdiise of  action;  It  fs 'in fstci iri  the 
Vatui^  ttf  a  tt«Mr^a«ionV  TVhW,  tbefefoi'e,  Mr.  Bayard  appTfdd 
'^6.  hiiri,4t' 1<r^'«6  'much  a'matter  6f  course,  that  Hfe  could  i<St 
;%*h^^<^«W**»*4  Itself  ati  tetained'.  fiveh  if  tHe'  c!i*cint\stan6c 
*>ff.^i%*p]^d5=1i6'by  ^aasrtiore'Wad  tfot  Escaped  his  ttienvdit, 
-1t''^AtiW>ilcft44ftVtfbeci4'?rt^«>^erin  hlttfi  ^  be<ibm*  thi'^dW^ 
lifeifef  Mri>Btt^r4;  'Fat,  SfiS^o^ooi^KdM'PkishittW  fexpl^ 
i'^ih'^  4«teAia[r.'i»ayiirdf  'by^aylHg  thit  *h6'*M  '*^tfeia4l 
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Mi\  Bayard-;  -  that  hp  had  consulted  counsel,,  not  a  cler^,  but.^ 
xeal  attorney,  who  had  told  him  that  the  publicati^jn  woukl.UjJ 
po  contempt.  -  He  knew  very  well  when  he  said  this,  tX\^  Mpj 
prown'had  qualified  his  opinion  by  aaying  f*  if  tlie.  jurfg^ie^ 

15  final  there  will  be  no  contempt,**  and  at  the  very  san^e  mp-r 
ment  he  knew  that  the  judgment  was  not  final  northif  aqtip^ij 
pndcd.  •  \\..'  I  1 

Sir,  it  never  will  be  contended  that  this  judgment  could  bij 
thought  good,  ort&at  it  could  operate  against  the  parties  agvee^ 
ably  to  the  terms  of  the  award.  There  is  a  case  in  \st  *voi. 
Jicfiort9  qf  Caaea- adjudged  in  the  Sufireme  Court  t^f  Pennsylf^mfiiay 
page  t^93,  where  the  report  of  the  referees  was  set  aside  merely 
because  the  clerk  had  imade  out  the  rule  of  reference  different 
from  the  agreement  of  the  parties.  [^See  Ajijiendixy  note  1.  3'. 
fage  73.]   •        '" 

*^  This  was  decided  in'  1788.  Permit  me  to  ask  was  this  c^ 
depending  in  Court  ?  One  is  almost  tempted  to  smile  at  the 
Question.  .»Th?  Court  considered  it  sq»  a9  they  did  in  the  ^  case 
of  Passmore,  ancj  they  acted  upon.it  accordingly.  Tpe  Couit 
Is  to  be  governed  by  a  uniform  rule  of  conduct.  Therje  must 
\)e  no  cutting  and  splicing ;  the  ligature  mustb^  kept  en^re-r 

jxamttiof 

ih'g  and  probably  will  be  decided  in  IVIarcb  next;,      i  .,  V  vi  ),i 

5,  '       •     '.  '  ...  .  •  , 

*  Arid  now,  sir,  we  shall  find  that  this  quizzing  to  nearly  the 
amount  $)fthit«e  thousand  dollars, -waa  on  account  9C  a j;oHen 
plank,  not  \t  to  carry  rats  to  sea  cm^  .  J(n  all  iusurenpea  on  y^^ 
'fcejs,'  It  is  ap.irnpUed  contract  on  the.partof  the  onvhei^ytitila^ 
ihe  v^ss^I  s^all  be  sea« worthy  at  the  time  of  her<sai;liiQig,^aD^ 
completely  ^provi^ipned  and  manned,-^lftwyer  Heniy.  t^i  ,i{ie 
contrary  natwi thstanfling.  If  the  fact  ia  •  otherwise,  ^apd , .  thf 
(defect  v^  not  even  known  to  him,  oris  known  to  himj^d^qt 

16  the  underwriters — rthatis,  thatthe,  y^asd  w^  i^t]Sf!^r;"^9it 
thy-^th'e  indemnity  can  never  be  'recovcrecl,  and.  tji^  WW^W" 
!Surriters  shall  be  discharged  from  their  obligation.  Lawyer 
Hunry  thinks,  differwtlyy  but  I  thii^kr  tha^  ](..a»,thfrij;»ffVfor-« 


>tilesi  and  peoplo^yjfh^  know  notjiing  ^Vjtjaii;  aucb  l;hipg.ajjwer|^ 
.'co^pQteni  to  decide*   »  .      '    .'         .    \  .!,/.        ,.: 

r  •  -  .        f    I '    I   •»,•         it  •"••7   "li 


WasjThqiptis  ^^a^sinotes'a  cQm^n^ipwged  )^h)j^ 
*^Vkt  ujtejT^pgatQri^;!  ?  Xhia  UVqjiesUoni  ^V«;^H> 
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most  serious  attention:  That  he,  published  tte-confempt  is 
acknowledged  by  himself.  This  being  cM^blished)  yoxt  are  to 
consider  that  the  interrogatories  rec^uire  answers  to  the  factSf 
answers  that  are  full  and  direct,  apd  npt  accwding  't6  mere 
judgmeiat  and  belief.  Whether  t*assniore  did  this  act  without 
.knowing  it  to  be  a  contempt  or  not  is  a  matter  of  no  conse* 
jquence.  A  man's  declaration  thai,  he  did  not  intend  to  do  an 
illegal  act  which  he  has  committed,  is  farcical.  If  a  man  is 
charged  with  murder,  it  will  not  avail  him  to  say  that  he  meant 
merely  to  beat  and  not  lo  kill.  If  a  man  shall  commit  a  iar-i 
ceny  and  say  that  he  merely  did  it  by  way  of  fuiz^  that  he 
jonly  meant  to  borrow,  will  this  be  sustained  as «n  acquittal. 

I  will  ji^fer  with  confidence  to  the  case  of  Shebbeare  ;  and  I 
ieel  confident  that  the  honorable  counsel  will  concur  with  me 
in  opinion,  that  the  purgation  of  the  offence  is  the  same  in  sub- 
stance and  form,  whether  it  is  committed  ^by  an  officer  of  the 
Court  ox  not;  or  whether  it  is  committed  in  or  out  of  the  vi^w 
of  the  Qourt.  It  is  all  the  same,  sir,  if  it  has  an  'effect  upon 
the  fair  adn>inistration  of  justice* 

-  ■  .  .  *  .  •    ,        !.,• 

•;    Ma.  HAJIT.    (a  Senator)  I  thwdc  it  better,  to  adjdurn.    ; 

'  .      •  ,»  .''*■.' 

Mr.  DALLAS.    I  have  but  n  few  lyords -to  say^ 

Mr.  HESTON.    I  think  it  be  better  not  to  adjourn.   ^Lct 

^  hear  the  gentleman  out.  _    ,,>»..        -      '     '' ' 

Mr-  PALLAS,  Ignorance, .  sir,  upon  this  siibjetit  is  hd 
excuse  j  jmd  it  is  remarkable  tliat  Passmore;  i$o  fair  from  de?. 
claring  his  innocence,  swears  to  his  guilt,'  reiterates  the  pf- 
fence,  and  strives  to  rivet  it  upon  the  minds  of  the  Cbiirt  and 
the  public..  I  do  not  know  that  it  is  possible,  ^n  a  case  of  this, 
tind,. to  urge  ignorance  as  ariexcusc  or  palliation,  wlienhjei 
persists  in  his  crime  even  before  the  Court*  But  if  the  Judges, 
have  erred^  it  is  an  error  of  judgment  and  they  ought  notto.* 
be  impeached  for  it.  .    \'\.i 


^  Theni  sir,  let  us  look  at  the  exercise  of  thts  joweK  up<ie^  ^ 
all  the  circumstances  of  the  casei  and  we  shalllind  t^atKwas.> 
l^aild,  liberal  and  lawful.;  Wheije  dowe  find.  W  excej'tip|>i?^ 
Take  the  words  of  the  Court  and- the  naamier  'hi  ^hiic")!  theyj.> 
ivere,  delivered,  and  you  cannot  hesitate  to-^teclafe'tn  their 'fa- 
vor.    For  my  own  part  I  know  there  was  an  anxi^tTT  rOi^Jt^ 
part  of  the  Court  to  ameliorate  if  ^^^ott^d^^aH^k^;  his  .pun\f}i-oi 
^ijpt,  .-ThfiV  5^rere  m  hopes  .'ijj^j  >e .CwbUfJd^tlS  ■SbmetTiinpr  to' 
authori%^  fl  qoMtriarf  decision  from  that  which  he  compelled 
them  to  adopt.    But  I  beg  the  honorable  Senate  to  recollect, 
that  the  Court  are  ui^der  an  obligation  to  deliver  to  every  sui- 
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tor  impartial  justice,  and  to  declare  he  is  entitled  to  his  reme^ 
dy  for  the  injury  sustained — How  do  they  act  ?  They  admo- 
nish him  ;» they  point  out  to  him  the  only  method  hy  which  he 
can  escape  punishment ;  but  in  consequence  of  his  obstinacy 
they  are  compelled  to  pass  sentence  on  him.  Even  after  this, 
was  he  not  treated  with  an  unusual  degree  of  clemency,  when 
he  was  permitted  to  go  to  the  debtors  apartment  instead  of  the 
common  jail  I  Was  he  not,  by  the  indulgence  of  the  Courtj 
permitted  to  visit  his  family  without  the  attendance  of  an 
officer  ?  It  has  been  hinted  that  the  degree  of  punishment  was 
^severe.  Sir,  it  was  such  as  the  Court  could  not  avoid.  They 
had  before  them  the  cases  of  Duane  and  Oswald  who  were 
both  imprisoned  for  thirty  days.  With  respect  to  the  fine  of 
fifty  dollars,  it  is  a  mere  nothing  ;  and  if  the  Senate  were  to 
"take  into  view  the  amount  of  fines  directed  by  the  Courts  of 
justice,  they  w^ould  be  harrassed  every  session  with  impeach- 
ments. As  to  the  fine  of  fifty  dollars  it  could  not  be  considered 
enormous  or  improper.  There  wa^  not  at  that  time  a  single 
Svord  or  huimation  given  of  his  circumstances  being  in  the  in- 
volved state  in  which  they  were  ;  and  his  apparent  circum- 
stances were  good  indeed.  The  situation  in  which  he  lived 
very  easily  begot  an  idea  of  his  competence,  if  not  of  opu- 
lence. He  had  a  large  house,  lived  well,  and  it  was  supposed 
that  he  sold  a  good  deal  of  ware. 

Now,  sir,  I  have  nearly  done.  I  conclude  by  declaring^ 
that  in  all  the  circumstances  of  the  case,  the  Judges  have  ex-^ 
crcised  justice  with  mercy — their  conduct  was  mild  and  ad- 
inoriitory— they  have  done  no  more  than  what  their  duty  im- 
periously commanded  them  to  do ;  and  God  forbid,  that,  for 
this,  they  should  sufl'er  a  punishment  in  your  verdict.  If  the 
exercise  of  this  power  ought  to  be  restrained  by  the  Legisla- 
ture, they  have  the  authority  under  the  constitution  to  restrain 
it  by  law  ;  but  do  not  impeach  the  Judges  for  doing  wiiat  the 
constitution  authorizes  them  to  do.  Your  constitution  de- 
clares, that  you  shall  pass  no  eor/wst  facto  laiv.  That  principle 
Vvill  operate  on  your  determination  upon  the  present  case. 
You  will  not  inllict  punishment,  for  that  which  has  not  yet,  by 
-the  law  or  the  constitution,  been  declared  or  marked  out  as 
an  offence.  I  bc5g  the  honoral^le  House  of  Representatives  to 
refer  to  the  title  and  contents  of  the  bill-  for  punishing  con- 
'tempts ;  let  them  look  at  the  language  and  see  how  it  cor- 
responds with  the  acknov/ledgment  of  tliis  power  in  the 
Judges.  Let  us  go  further.  When  the  application  was  first 
made  for  this  impeachment,  there  was  a  very  great  diversity 
of  opinion  in  the  House  of  Representatives,  and  the  commit- 
tee of  grievances  were,  I  believe,  equally  divided.  The  mere 
casualty  of  the  deatli  of  a  relation,  happening  to  call  away  one 
of  the  members,  gave  to  the  friends  of  impeachment  an  op- 


[     287    1 

|>ortunity  of  making  the  report  they  did.  If  this  had  not  oc- 
curred there  would  have  been  a  tie '(the  principle  having 
been  tried  before  in  the  committee)  and  the  report  would  have 
been  lost  for  want  of  a  majority. 

The  bill  entitled  an  act  concerning  contempts,  declares^ 
that  "  Whereas  the  present  state  of  the  law  respecting  con- 
tempts of  Court  is  liable  to  much  uncertainty,  perversion,  and 
abuse,  and  militates  strongly  against  the  constitutional  provi- 
sion of  the  trial  by  jury." 

They  then  go  on  and  declare  the  particular  cases  to  which 
the  power  of  inflicting  summary  punishment  for  contempts 
shall  be  restricted. 

If  then,  sir,  you  have  the  power  to  alter  the  law  on  this  sub-- 
ject,  employ  that  power  and  your  fellow-citizens  will  yield 
obedience. 

Sirj  you  will  find  no  men  more  prompt  to  do  this  than  the 
honorable  gentlemen  at  your  bar.  But  if  it  be  your  opinion 
that  they  have  erred  in  the  present  case,  if  you  think  that  they 
have  misconstrued  the  high  powers  confided  to  them,  I  beg 
you  to  consider  that  they  are  not  criminally  responsible  for  a 
mere  error  in  judgment.  For  the  sake  of  yourselves,  for  the 
sake  of  your  constituents,  for  the  sake  of  the  United  States,, 
for  the  sake  of  the  world,  to  whom  it  will  be  an  example,  I 
implore  you  to  award  impartial  justice,  and  to  decide  by  au. 
acquittal. 


NOTE. 

The  firiTttln^  of  this  work  has  been  divided.     This  has  occa- 
sioned  the  absence    of  Jive  number's  in  the  paging  ;    (from  folio 
287  to  29 3 J  but  othervoisc  the  work  is  not  the  less  perfect: 
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\    SATURDAY,  JmavT  19*  »»*• 
Mn.BQILEAU. 

Mr»  Sfieaker^  and 

Gentlemen  of  the  Senate^ 

ONCE  more  permit  me  to  address  you  on  this  all-important 
question.     When  I  first  addressed  you,  I  rose  with  embarrass-, 
ihent ;  and  now,  since  the  sitorm  of  eloquence  that  has  been* 
poured  upon  you  and  m.yself>  that  embarrassment  has  been  still. 
more  encreasedt     The  ruins  that  the  gentlemen,  of  counsel 
lor  the  respondent,  has  said  are  falling  about  our  ears,  I  con- 
ceive to  be  but  the  castles  built  in  the  air,  by  that  worthy  gen- 
tleman, and  not  thq  strong  towers  which  we  I^ave  bi^ilt.     The 
single,  solitary  word  ''  sophistry,"  which  dropped  from  rpe,  ha^ 
drawn  from  thfe  gentleman'  a  volume  of  declamation  apd  elo- 
quence.    Sir,  it  was  not  my  intention  to  say  a  word  against 
legal  characters ;  there  are  many  worthy  and  honorable  9ha,r- 
acters  among  the  profession  ;  but  there  are  some  who  do  not 
deserve  the  appellation. — The  gentleman  has  alluded  to  a  Ran- 
dolph, a  Nicholson,  a  Giles,  and  a,  Rodney — yes,  sir,  a  Rod- 
ney t  this  worthy  gentleman  to  whom  we  applied — the  name. 
of  Rodney  will  be  dear  to  every  Pennsylvanian — a  name  dear 
to  every  American,  as  long  as  liberty  shall  exist.     The  worthy 
gentleman 'has  been  pleased  to  advert  very  frequently  to. the 
iVord  "  sophistry  ;"  whether  you  havq  heard  any  thing  like  so- 
phistiy,  it  rests  with  you  to  decide.     But  that  you  have  had 
much  ingenuity,  admits  of  no  dispute. — You  need  only  mark 
the  first  expression.     Knowing  the  name  of  Jefferson  t^abe  dear 
t;o  the  people  of  this  State  and  the  honorable  Court,  he  has  placed 
him  in  the  fore-part  of  the  battle.     Sir,  he  tells  you  Mr.  Jef- 
ferson is  a  lawyer-^you  place  confidence  in  Mr.  Jefferson^  and 
Jefferson  is  a  lawyer ;  and  I  am  a  lawyer,  therefore  you  must 
place  the  same  confidence  in  me  that  you  repose  in  him.     I 
tvill  not  say  that  this  is  "  solihistinj**  but  l  will  say  that  it  is  not 
sound  reasoning.     But,  sir,  I  deiiy  the  proposition  that  Mr. 
Jefferson  is  a  lawyer.     He  may  have  studied  law  as  a  science, 
and  I  believe  did  practice  for  a  short  time.     But  vv^hat  did  he 
Say  ? — did  he  not  say,  that  the  pursuit  of  the  practice  for  any 
length  of  time  was  hazarding  a  man's  moral  honesty.     That 
the  habit  of  advocating  causes  indiscriminately,  had  an  almost 
irresistable  tendency  to  destroy  that  accurate  discrimination, 
and  nice  sensibility  of  n^oral  rectitude,  which  are  the  most  beau- 
tiful and  substantial  ornaments  of  reason  and  of  human  nature. 
I  have  this  from  very  good  authority.     I  never  arraigned  those 
gentlemen,  the  counsel  for  the   respondents  ;  then  why   has 
sophistry  been  rung  in  ten  thousand  changes  during  this'argu* 
xnent  ?    The  adverse  counsel  have  set  an  example  by  reading 
JVom  books  not  adiui,tted  a§  authority,  ap4  i?^v^  peraii.U^d  vl% 
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to  fead  any  authoHties.  I  will  i^adan  extract,  Irom  Godwin's 
Btilittcal  JmsIic&~[3  Tbk  dft4u3  Sir,  I  do'  not  j^ive  this  as  my 
<ipUitoii^  hfit  I.ii&aii  authnriticir  ad'^«o6d  as  his ;  andhls  author* 
itittS  are  ol  as  Httk.  .weight*^     . 


.».  i- 


The  gentleman  has  vauntingly  iie&rred  to  Congress,  antiask*'' 
^,  Wlio  are  Haiidolph,  Giles,  Nicholson,  and  what  k  their  con». 
^Mct  in  this  respect !  Are  they  not  opposing  the'  aHntrary  and 
<4>pressive  ccfnduct  of  A  Judge  of  the  Supreme  Court  of  the 
United  States  ?  And  iti  Congress  is  a  Rodney.  Yes,  sir,  here 
i%  a.  Ri»4n«yi  in  whom  we  confide  on  this  alMiiiportant  oc'ca* 
m>nf  The  gentleman  has  called  your  attention  to  Jefferson's 
Notes.-^He.Jhas  spoken  with  m  kind  of  sneer  ilt  the  faraiers* 
Mt  Jis/see  .whatMr.  Jefferson  has  said  of  the  fftmiers^  He 
will  Ufkl  queatioii  Mr«  Jefferson's  authority*     I-presuiue  he 


•J' 


J.  h  TJioieKWJIio  labor  on  the  earth  are  the  chosen  people  ot" 
]^Q4t  if  ftter  he  had  a  chosen  people,  whose  breasts  he  itas 
iwdp  his  piBCuliar  deposit  for  substantial  and  genuine  virtue* 
f^Js  tbe.  focus  in  which  he  keeps  idive  that  sacred  fire,  which 
i^lith^r^il^  miftht  escapbTnom  the  face  of  the  eaTth.^-^rrup« 
t|jq&  of  monds  in  the  mass  of  cultivaitors  Is  a  phttnomehbn  df 
Ifbich  no.aige  nor  nalion  has  ibmished  an  e^Kaint>16ii  It  is  the 
^9krk  sel.Qii  those,  who  not  iookiiig  up  tobeavenytoHh^irowti 
9Qit  Wd  iiid^ry,  as  does  the  hosbaiidman,  for  their  ^t^slstance^ 
4^|IKA4  "for  iliOn  the  casualties  ;fsid  capticie  of  'cu^tbmers*^ 

They  look  up  to  Heaven  1  Where,  sir,  4o  thoue  gentlemen 
b;^  Ijoi  ]J(ix^%hi^  stepil  el  tbeOhnrch  Woiln  With' ^he^r  tread  ? 
j^  ijie  jl^igfl  Co9it  importttned  by  their  petitions  I  br^do  they 
|»ok  t/q,.  ^odi  tivje  on,  the  vices  bf  mankind,  and  fatten  on  the 
spQiis;9^,  bfimiLO  nature  I  Sir,  mf*  learned  M^M  charges  ituf 
Vritb  bi^i^g^mQUnted  upon  stilts  (  he,  also,  in  his  turn,  seems 
to  hal^.gdttie^n]poii  bis  stilts,  and  forgotten  ihal  th^  ti^eather, 
Fas  §^pp^eQf>  or  he  wodki  not  have  eulogized  the  lawyer  at  the 
ei^pence  ^  .^be  Ikrmer*  Let  us  blow  away  that  ch^,  sir,  which' 
pb^r^d^s  the  vision,  and  we  shall  see  clearly  t»  pursue  the  patii 
of  tnith.  and  justice*  '  ' 


I  ^49LLfHtr»(  wben  I  set-  omtop^  this  business,  th^-eveiy  kinif 
of  prejudice  should  be  left  out  of  view  by  this  honorable  Court; 
Did  not  my  worthy  friend  tell  you,  that  the  newspapers  teem- 
^  ;F*^^)  ^V'^'^^P)^  ^^  ^  isul^et  of  >tlids  Iti^aehinafit,  by 
"^hlfb  i^ifi  <;);^ia]^  ea»9.iof  the  Judges  were- ilisdiled.  But 
^arjf^jsi^i{'^h^iier.,p«*felicatito  ealcidated  to  «f!^t  the  regu- 
J^r/^fjRi^if^Roft^his;  iiaportantiquestionv  have  not  made  their 
lipi^^uai^c^  froop  ^notlter.quisrter/  Here,  sir,  iiiimediately  af« 
ter.Mr.Passptot^^l^td.to.tho  House  bf  Rciprestntatives  tat 
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•  a'redreis  of  hu  itijuvf,  Und  an  loq^iy  into  the  cdnductt  oftift 
Judges  oC  the. Supreme  Co^rt^: wftrfind  the  folio^in?  iii'Piii<t» 

.  eon's  paper  of  the  sixth*  of  March>  oDe  thousand  etghl  hEOidPcd 
.  and  thnccw 

:  [We  could.'  not  procure  a  copy  of  the  extract  :here  read  hf 
Mr*  Boilesui  in  time  for  this  page.    We  shall  endeavbr  to  fm^ 

•  cure  .and  insert  it  in  some  part  of  the  Appendix^]  »' 

•  •  .  .. 

Sir,  I  mull  not  read  all  thiS)  because  I  deem  it  umiecessarj^* 

-.Put  whose  aig^iiUures  do  we  find  attached  to  k  ?  Thomas  Ros»,* 

Joseph  Hopkinson,  Mos(;s  Levy,  and  William  Lewis.-   >Siif 

did  not  these  gentlemen  know  diere  was  a  cause  then  pending 

-l^fore  the  llouse  of  RepresentatiTes,  which  siughtl:te  brou^t 

'  before  this  honorable  Court  I   But,  sir,  the  learned  couHMA  Will 

f  tell  us  that  we  do  not  understand  law*    That  we  do  not  know  the 

Consjtitution  of  our  country.    We  are  not  to  pay  attl)M!i4n  to 

Thomas, Pasiimorey-^Miot  to  a  mere  mender  of i tin  kettlesanti 

tin  welding,,  but  to  men  of  legal  knowledge, .  whoae  ^  opiftisiig 

9Te  to  have  weight,  while  those  of  Mt,  Passmore  are  «ibf  <at^ 

.tended  to»    Here  we  find  another  of  Mr*  LewisV^fRibficat^^ 

/^hich  wiliahefw  that  these  ^peotlemfen  are  not  abm  dOnteiMC 

J^ndf  sir,  att  wha^  tkqfie  this  wasrtpablished,   and  whM^wai»  Iw 

object  ?   Waa  it.  written  for  yobr  infiirmationt  ov*ifi  oont^Jmpt 

of  your  authority^  and  understoiiding  ^    Here,  sir;:  we^iii)d  in 

a  paper  printed  ^:  this  lown)  apiece  extracted  from  the  Gazette 
of  the  United  States. 

'     "  •-  -  ■ 

<(  We  understand^  that  our  sapient  Legishitux«,  'at  Lahdaso 
tfiVf  after  having  determined  to  pmsecute  the  Xm^a^hment 
of  the  Judges  of  the  Supreme  Court,  &id  tlM;mseli^e#  b^i^gfat 
up  by  an  insurmountable  deficiency  of  takmsv^hM^^thidy  cati^ 
jaot  conducttthe  business  thdmselvos,  aod  their eansti'iMid'tredK 
are  so  bady  that  they  cannot  obtain  asaistanoe.  Mi^  Uvfs  Mri 
.Tilghmao,  Mr.  Rawle,  Mr.  W.  Tilgfaman,  and  thfelAWdtney^ 
Cieiwral,  have  severally  been  applied  to,  and  all  reiuWd  J'  fc*^ 
giving  as  a  reason  for  their  refusal,  tha^,  in  their  opinAob,  th6 
.conduct  of  the  Judges  had  been  perfectly  legal' and  cbrt^ct; 
^nd  some  of  them  have  gone  farther,  and  declared,  that  their 
,4ecUi^. in .  the  .cause  was  marked  with  gi^at  mHdnJe^i^  and 
forbearawft*'*.- '•  •  '•        -    "  --  -  -  -"^i"  •?  ^"^ 

,  Now  Idotnfticharge  this  upon  the  Judges,  *w  td  tfi^^ai** 
yei-s  ;-*-b^l^:  the  language  used  in  this  paragraph;  iS  tW^tf 
language  employed  by  some  of  the  gontlemeif  <iPthe^  b4^,'ii^ 
their  answer  iot. our  appticattoii  for  aid  in'  the  pri^seflt  pitMt;dii«. 
.tion ;  w^  do  i^it  <;hftrge  thtsd  gen^picnwHh  being  thfe'  T^tfei'l 
of  tliis  p^v^mKb,,but  it  shcwa^hat  they  ^poke  Wwy  fi'e^y  of 
tiie  si^ject* 
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/  As  tb  \he  aipplicatiGfn  ttia^  to  the  ter  of  Hhilliid|shk»r£ir 
t)roibssional  as&i  stance,  on  tlie.part  of  the  ipitMeettiimy  iire  ace 
perfecfly  satisfied  with  the  conduat  of  the  An(iiiiey*<deBeni. 
He  gaVe  ns  a  satisfactory  answer.  We  were  alsa-'sattafied, 
that  others  not  only  refused  their  professional  aid  to  the  com- 
itiilltee  of  managers,  but  iexpfessed  -ofMnionft  whidi  I  'mil  not 
now  repeat.  Sir,  this  Jodks.very  much  like  «  tOBteioipt)  but  "We 
do  not  let  such  things  prrejudice  our  f&inds,  nor  rankle  in  oor 
hearts..^  No,  sir,  we  view  in  it  as  nothing  but  the  black  Tomit 
of  an  expiring  facCioh,  «nd  a'  set  of  hal*pies  eickdwm^  at  the 
thought  of  the  liberties  of  the  po(^le  being  twKvedfrmn  Chdr 
talons. 

StTi  bene  i^  a  book  in  which  we  find  the  Le^^dture  of  Fenfl^ 
*6ylttoht  vei*y  grossly  libeUed.  It  is  entitled  <*  Trial  by  Jury/' 
lOxd  supposed  to  be  written  hy  some  lawyer  or  gendemftfi  whb 
it  ocmhetited  with  the  law.  The  author  is  pvobably  now  wSfhih 
liearitrg.*  This  was  written  ill  160^)  and  the  cue  of  tlte  Judges 
-was  then  pending. 

'  '«<  The  fabricators  of  the  Adjostineat^ill,  in  oot*  la«t!  Atisei#- 
My,  were  not  satisfied  with  attempting  to  violtste  th6  ConstitCf- 
^on,  in  endeatoring  to  destroy  the  trial  by  jury  :  but,  as  if  to 
ketvetis  a  mrmorial  of  theif  pitiful  matevt>lefice  against  all  who 
tmderstand  the  laws  of  their  country ;  they  interdicted  the  plead- 
ing by  ^<fiiR£,"  as  they  term  it,  beifore  the  new*fang]ed,  btft 
most  enlighiened  judicatories^  which  they  were  about  to  eflecf.^* 

«  They  should,  however,  have  known,  m  the  profundity  of 
^a^r^imiom^  that  the yr<f)  which  is  paid  for  Cottmftl  in  a  cause',  ik 
gratuitous  i  No  specific  sum— <-ROt  one  cent-^dui  be  -demaialed 
hy  a  Counsellor  at  lavf^  in  that  capacity  ;  nor  can  be  recovered 
by  process  of  law,  if  not  voluntarily  paid,  for  any  services  ren- 
dered by  liiin,  in  the  way  of  his  profession.  The  party,  if  ^fe 
^desires  to  have  counsel  in  law,  goes  to  whom  he  pleases,  for  ad- 
Yice  :  he  gives  for  it  such  compensation  as  he  thinks  propfer  ^ 
ahd  it  will  hardly  be  denied,  that  he  has  the  right  of  dis/i4si9^ 
cf  his  ovm  morun^^  as  he  pleases.— The  fees  of  jftiomies  are  es^- 
tablisbed  by  law.  They  are  such  as  Legislators^  quite  as  enlight^ 
^tied^as  thfose  who  composed  die  tnajor  ptrt  of  our/«»^  iegishi- 
•tive  body,  deemed  2ijust  remuneration  for  the  sei-vioesfor  whi^h 
tftcy'ttre  assigned.— Cott«e(?^tof'«  of  law  are,  however,  bound  to 
^ive  counsel  and  help  the  poor,  gratis-^t^m%\3Liih'^tdii^H  wherein 
they  are  not  able  to  prosecute  law  at  their  own  clmrges  ;  and 
ihlk  thfey  do  informa  pei^fieriBj  by  direction  of  the  Judges.'* 

<»  i^lt  is  Dot  a  little'eictra0tdliiary,  that  those  wotMlerfol  ec^fno^ 
MistSy  who  ore  ^so^  extremely  feairful  kst  their  ^onstifuettta  should 
expend  their  moxteyimproperly,  by  paying  it  to  iamyirBy  See. 


slrouid  not  hare  been  so  consiateiil  a»  to  give  up  fMr  ovm  VAi 
GEs  !  But,  no  auch  thing— tbey  knew  better  :— They  had  nof 
the  least  objectioi)  to  s'ltfour  monihs'^most,  unnecessarily;,  an^ 
ta  recfehefi'Oin  the  pufses  of  the  people  threee  dollars /ier  day^^ 
Dfikile  roost  of  them  were  Kring  (and  that  at  a  season,  too>  when 
they  could  do  little  or  nothing  in  their  ordinary  occupations^  at 

i»-  many  doHars  fier  week,*' 

»    ■»  • 

'  «The  Utte  session  of  Assembly  continued  four  months;  at 
an  expewce  to  the  State  cf  not  less,  it  is  presumed,  tbail  iijctyf- 
9'enfen  thonaand  d^llar^.  In  this  long  period,  94  acts  were  pstss^ 
<?d  J--85  under  the  denomiUAtion  of  laws— and  the  others  re^ 
solutions.  Of  these  85  laws,  14  are  private  acts — 20  are  act* 
respecting  election-districts,  wing  and  mill-dams,  and  the  insti* 
ttitiort  df  lotteries— and  the  remainder  comprises  5 1  actA,  aU 
hi  a  local  and  special  nature ;  And,  of  these  last  5 1  la'v^s,  not 
hiore  than  XO  or  l5,  at  the  utmost,  are  of  much  importance 
to  the  State  at  large.  In  the  whole  number  enacted,  we  peir-. 
ceive  very  few,  indeed,  of  great  and  immediate  concern  to  thi 
citizens  of  Pennsylvania,  generally  :  Yet  we  readily  discern 
many  Y)f  very  little  moment  to  the  community  ;  and  one  if  not 
two,  of  an  unconstitutional  complexion.  But  what  measures 
Were  adopted,  for  improving  the  natural  and  political  con<Jitio|> 
of  the  State,  on  a  great  and  extensive  scale — for  cujtivatihg 
the  resources  of  public  wealth  and  general  prosperity,  ^hich 
we  posse8»*-^nd  for  applying  rational  and  conatiuaional  remc* 
dies  to  evils  which  actually  exist ;  without  resortinj>;  to  /loiiti- 
cal  emfiyricisniy  for  the  cure  of  ima^ndri/  ones  ?" 

,  "  Such,  however,  have  been  the  labours  of  a  fout*  months 
tesstOQof  the  General  Assembly  of  Pennsylvania,  of  1SP2-3  ij* 

^  It  is  asserted,  that  one  of  the  AdJustment-biH  mep^  in  tbie 
last  session  of  Assembly,  was  he^rd  to  say — •-'  Xlic  commo^ 
Jaw  b  a  very  had' law :  it  is  high  time  to  refieai  it,  and  enact  4 
new  one*^* — -What  disgraceful  ignorance  in  a  Legislator  I  Hp^ 
could  this  man  be  said  to  refire&eni  any  portion  of  th^  Ameri* 
can  people  ?**   •  ,  , 

Thtis  you  see  the  odium  attempted  to  be  thrpw^  t\pon  tb^ 
Le^slature*  But  I  suppose  the  gentlemen  will  say,  tji^f  \\^ 
is  all  fair  and  upright ;  the  Legislature  is  fair  gamc^nd  paj^^  j^ 
vilified  with  impunity. 


fi 


Here  is  miothcT  book,  writtein  also  by  one  of  the:prof<|rs4pYii 
in  1804.  Sir,  this  very  pamphlet  was  considered  of  such  im- 
portance, that  it  was  scat  to  .me  by. post)  and  it  wajs  al^  ^^t  to 
the  members  of  the  Senate,  since  /the  copfiroencfiinqiit  9f  t)^ 
present  session.  -  Here,  sin,  we  i^ndj^  in  pag^:  14,-(^«S^r?ji?ct 


t    2^    y 

lm  tht  fftoeeeiUng9  of  thi  Legi^IatUfe  of  Femui^lvanitiy  'dfaj,  .the 
fi>Ikniring  ht)guage  : 


r. 


**  Ye  Jusdces  of  the  peace  1  ybu  are  cdled  upgri  bjr  ^e  .v^'ir^ 
laton  of  our  Constitution,  to  execute  the  yridtaofthtir  vuda^^ 
iions  I  You  are  called  upon  by  that  spufious  offspring  cf  thjB 
rankest  and  vilest  corruption,  to 'pollute  ybu^  h.and8  by  beii|{| 
tile  jtandcrn  of  that  foul  offsprtng,  and  to  be  the  cirf(?r«  a^ 
abettors  of  that  corruption!  Remember,- 1  beseech  you,  iihe 
solemn  appeal  you  made  to  heaven,  to  beai;;  witness  to  the 
Jidth  and  allegiance  with  which  you  promised  you  would  sup-« 
port  the  Constitution  of  Fennsylvania*  If  the  guardians  o^ 
that  sacred  instrument,  that  solemn  league  and  covenant,  that 
grand  charter  whose  characters  were  written  with  the  blood  gf 
our  sfetughtered  citizens,  have  been  unfaithful,  and  have  mani« 
festly  tabused  it,  it  does  not  follow  that  you  are  to  be  unfaithful 
and  abuse  it  also ;  yoih  l^^^  t^  venerable^  an4  enlightened ^md 
fiatriotii^ g^wemor  of  Pennsylvania^  should  wash  your  hands  from 
90  ifnfiioua  a  transaction;  if  you  fuxve  any  resfiectfof  your,  oa(hs^' 
your  consciences^  your  moral  or  religious  character Sy  your  aves^ 
your  families^  your  estates^  your  Constitution^  and  your  country^ 

iron  will  not  be  accessary  in  violating  that  most  ii)df'poitant  pil* 
ar  of  a  free  government,  that  heaven-born  Institution,  "tris^ 
by  jury,'*  which  the  declaration  of  rights — ^i'ights,  placed  be- 
yond the  reach  of  the  Legislature,  says  **  shall  be  as  heretofor^x 
and  the  right  thereof  remain  inviolate." 

£te^e,  ^Ik*,  the  author  represents  justices  of  th£  peace  s^% 
called  opdtt  by  the  Legislature  to  pollute  their  hatids  with  qor-;; 
ruption,  ftfifd  to  infringe  the  Constitution.  Again,  on  the  veiy 
subject  which  is  now  before  you,  hear  what,  is  said  in  the  same^' 
pamphlet^' pages  18  and  20, 

<c  I  have,  I  think,  proved  almost  to  demonstration,  that  the^' 
committee  and  the  House  appear  to  have  been  actuated  by 
foul  and  impure  motives,  in  rejecting  the  natural  Vnd  irresist^^ 
able  inference  arising  from  the  evidence  of  Mr.  Brackenridge^s, 
letter,  to  wit :  That  if  Messieurs  Shipfien^  Yeates  and  Smith^ 
did  commit  an  error  in  judgment  in  rA^r  sentence  passed  ort 
Thovias  Passmorcy  and  thereby  subjected  themselves,,  in  the! 
opinion  of 'the  House,  to  Imfieacfiment  for  aftigh  nilsdetneanor 
in  Ojffzceyihen  he,  Mr.  B.  did  also  commit  ah  error  in  Judg-j^ 
meiit,  ln^I>e  sentence  nassed  oh  Thomas  Pa^smore,^  since  it  is^ 
in  proof i'-as  strong  as  holy  writ,  that  he  (Mr,' "B.)  was  on  the, 
bench '^^  ^€  time  sentence  was  passed  and  ^cqii(iurredYrJth 
the  oth^r  Judges  la  the  satiie.**  "    '  \   '  . 


"  The  Btdt  of  corruftt  iiiftueiice  on  the  part  of  the  people^ 
Representatives  in  the  General  Assembly,  being  thus  beyond 


£    *?%   I- 

ill  dispute  incontroyertibly  establUhed*.  let  i|s  (before  wc4?l^ 
on  the  poitit  proposed)  first  ihquir%  a  little  into  the  Dature  m^ 
measure  of  guilt,  vrhich  this  fact  contracts  when  viewed 
througl^  a  constitutional  mediuuii.  -  In  turping^  to  theSth  AiTtkle 
of^thfe  Constitution  of  this  State,  we  find  it  is  ^thus  writteil^^. 
f^  Members  of  the  General  Assembly  and  all  pfficer^^ecutivp 
and  Judicial*  9kait  be  bound  by  oat/^  or  affirmation  to  sufipQvt 
i!tit  CoTutituiion  ot  this  Commmweaith  and  to  perform  th^  dutiitw^ 
<jf  their  respective  offices  with  JideHty**  ^ 

V^  Thus  then  tbis  immaculate — ^very  honorable  vmd  imfiartial. 
'body  having,  vwived  tbe  only  fiUedged  grounds  ttll  which  thejr 
<ouId  consiaiently  with  themselves  and  the  Constitu^if^  fin-« 
j/^eachf^it  follow^  that  the  House  cannot  make  theoi  tt|e  foils'^) 
d&tion  of,  or  take  them  at  all  into  view  on  an  address  to  the* 
Covenior  ibr  removal."  ,   ■    •> 

-  tiius  are  the  Representatives  of  the  people  charged  witb  ir»^^ 
^ttrc  mptives^  and  cornet  influence  ;  and  tlus  too,  on  an  aUHmm 
fo^tant  questio'n  which  is  still  pending.  -.-m, 

"'  We  appro^plx  still  nearer t6  the  subj^ct,-«to  the  verypers^Rir 
<yig*ged'in  this^prosecution.  Reference  has  been  ni«i^e:to^]V|r«i 
itt^^tkehridge's  letter.  Sir,  let  ns  see  what  be,<whQ'is  pfesuni^ 
e^'to'kn6\i  the  Iaw,rsays,  after  the  House  of  Representa^v^ 
have  preferred  an  Article  of  Impeachment  ag^ixsatth^.J^^d^gi^St* 

"  I  have^p^a  repprt  of  the^^bonourablp  the  House  of  Re- 
]^fesentativesr.pn  the  complaint  of  Thomas  Passi^ore,  agaii^ 
all  the  Judges  of  the  Supreme  Coirtpf  this  State, ,  9^ys«If  esj-' 
cepted,  for  a  judgment  on  an  attachment  .ftgaJLiis^  •  |he  ftaid^ 
Pdissmore, '  on  an  alledged  conteifipt  >  of  the  administration  oJT 
justice  ;  and  which  report  your  honorable  House  has  adopted, 
An^.  proceeded  to  act  upon.    I  was  not  upon  the  bQ^Oh^nndieii* 
tlie  niotiob  was  n>ade  for  a  rule  to  shew  cause  in  tbexase  why 
ahatlacbment  should  not  issue,  the  motion  having. l>een  made, 
tiU  the  last  day  of  the  September  term,  1802^  when  I  had  l^ft. 
the  city  on  ^ccotint  of  the  yellow  fever  which  had  begtin  to 
•|>Vevai],  and,  the  motion  having  been  heard  before  the  Judg^fli 
:3residing  in  the  city  or  near  it,  and  who  met  on  that  day  foi* 
the  purpose  of  hearing  motions  only ;  nor  was  I  on  the  beii^h , 
'when  the  argunlents  on  the  facts  of  the  attacfament  was  made  . 
absolut6):h«iving  returned  from  a  special  Court  at  the  county  of 
JNToHliumb^i'lagd:  by  way  of  Carlisle,  the .  place  vof  my  -resifr 
^^h<^,;.^^  I^uaf  fe^  days  inte):venitigt  so  th^tl  did  Botjiake., 
my  ^lacebn'  tlie  bench  until  some  day  9^  *ftpr  ,tbe'b^gifift|ig  of. 
the  term,  but  I  was  present  on  the  third  and  last  hearing  of 
the  ,q8^§e,  i?rli|en^  soijot^  addijtipnajl  evidj^n^j^. wa^:>g}8eTi:.?|id:  ptper- 

:^ionsy^ade  r.^%^^  ^^  fl.^  • 


f  tf^  f 


/oiift  ill  the*  _  _ 

fuilf  $*tisfied,    {   saw  n6''V^o&'nb"wirfto|-i"1di«if6iir^^^ 

'  *; ;  t &et )fou  rffe  'dfecKrid  "thcttsf Ives*  li^Msfll^fTi  'thctifetfe)  U^ 
';^4^^ehi\\Xi;^\^oTit\ic  ojpfblbh'  ttf;ii4'bi^etbf6faV4n^ui-rti.'''I  siig> 
*W^,  ^Ir^tiiaf  this  is  a  cottitnoti  feW  dbdtine;***^'^'"'^'"  *  *  ^t 

■^   «i  i^nft^Jt  tlTerrfare-disdngQfsh  'ifar'tJiis^^^^  ffitfllf 

the  other  Judges,  and  in  honor  I  vouJd  not ;  I  am  hf^tHihx 


absolutely  Hefctessahv' 
Wp#IfC^n\;t«lm  that  1-^hotiB'  not  fc^-tK^iJguWh^; 


'  tton  td'add  ihy  fianie  to  thfe'lm'of  mpi 

.    Now,  air,  here  is  a  direct  insitiisatiati-afiifK^t^)«'f^^ 
iMir  motiyee-Hthftt  >fc  .feaye  been  influenced  by  ^tty  spirit.  H« 
f'ielk  Tjs,^<hSe^r  tfte  cf-edit^dt^cix^  I'&p^ritkfiUdmminti^s  h# 
^1iviirlTt'h4tWbfe'aai£n^a[ihtd;  •^«ii';  i*  tli4t4e  feh^ge^tlMi 


I90t  recognised  by  our  Constitution.    What  is  the  t«iHtfie4l|^ai 
Mrhich  he  holds  his  commission  ?    The  s|>int  of  tj&e  Cotistiti»- 

We  m;iy,  perhaps,  fiod  a  descriptifiAtifft  alMSMrif  JtawgrolHBfe^ 
tiiat  lie  <Mi  tiie  floor. 

logs,  of  ite^dS^Meftfstmii^tatrf^ 


t    aw-    J     . 

talm'vwcQfmi  more  comie^  t  t&otiM  not  lui?ebeefii  plio^d'm 
iiit  di^a^reeiMe  situfttiotu'  Herev'sirj  is  a  letter  signed  Ed* 
witd  Shqipen,  Jasper  Yeatea  wii  Thomas  Snuth,  and  address- 
ed to  the  House  of  Representatives, 


1  ^fThat  foar  memorialist^  itntniediatety  on  being  informed 
fC^y^Hr  kooonible  House  having  adopted  a  report  of  the  com-' 
imitfe>  on  the  complaint  of  Thomas  Passmore,  addressed  to 
fou  a  memorial,  soliciting,  a. prompt  and  speedf  trial  of  the 
ttdopitod  charge,  that  equal  and  impattial  justice  might  be 
doDOf  aa  weU  to  the  dtixens  of  the  Commonwenlthy  as  them** 
•elvea.'* 

'.  «  TKof  iMwfoeg  leave  to  represent,  that  they  are  pained  bf 
Ittie  Telection,  that  they  are  not  yet  furnished  with  the  oppor-^ 
luiiity  of  defending  themselves:  They  find  themselves  sub- 
ject^ to  i  obloquy  by  the  artftfl  representations  of  an  offmder 
fKjfsmH'jM^  kvmy  founded  on  mutilated  and  imperfect  records, 
tod  gDCMrodkas  insinuations,  and  earnestly  desire  to  have  it  in 
lAieiv  power  to  remove  that  elbud  with  which  tiiey  have  been 
ladaitrimisiy  enveloped.'* 

j^  Siv9*  irtiat  ia  the  meaning  of  thia?  What  does  it  carry  on 
.  Mm  lacor  ff  it }  That  the  House  of  Representatives  have  acted 
Vjpon  thp  testimony  of  an  ofFender  against  the  laws^founded  onr 
mntiiaited  and  im/ierfcet  reoofda,  and  groundless  insinuations. 
Would  t^  Judges  have  ^loVred  Snch  a  memorial  to  be  pre- 
lentsed  to  them,  without  punishing^  it  as  a  contempt?  Sir, 
liUnsmom  waa  fined  fifty  dollars  and  imprisoned  thirty  days  for 
alesacoROempt  than  this-— &r  insulting  Mr.  Bayard*  But,  sir, 
nvbat  wonM  these  gentlemen  say,  if  a  bill  had  been  brought 
befbse  a  Grand  Jury,  and  a  letter  had  been  addressed  to  them, 
bky-a<  party  agMnst  whom  It  was  preferred,  in  a  stile  similar  to 
thail  I  have  jusc  read,  after  the  Jury  had  fi>uud  a  true  bill? 
Wouldi  not  the  Court  haire  been  very  willing  to  issue  an  at- 
tachment? But,  sir,  we  don't  wiah  to  pursue  measureaof 
vtUakind. 

•;jltor,*sfav.we  have  got  very  near  to  the  counsel  list.  Did 
<  .not  the  counsel  insinuate  that  we  had  been  dictated  to  by 
glCsamene,  whtom  they  wouM  represent  as  a  lyings  angry  indir 
;9«iiiaiv  for  whose  iotelleots  they  were  apptehcneive  ?  When 
tetiRso.«bpit  pOeading.and  expostoladng  with  the  Judges  to  be 
•lesa f igBBBjitowards hittsi'  > 

:    Would  it  not  be  more  proper  to  recommend  htm  to  the 
'  Mmpitali  '  Wmld  .it  not  be  mofe  faumaae  to  send  him  there 
eb  tkatinoUtt^tpattment  allotted  to  Mri  Duane  ? 

P3  "     ' 
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indict mwt  .    I     I  ,,',  1.,-,  '  in  J  f  :.  .1    .(  .ji.-i.  .  t,,  jj» 

Atbc  ]«tA  •{.  tte^oawcMkUNtMii 

if  It  U,  4CMgp)wedtpia.immilii 
It  |twUJM/«l*»(Klj|iMtafrtaM* 
ect  is  to  introdiMQ  tbq  reGanlr<rf 
Jnited  Sutes.  I  kpow,  sir,  tMl 
,<!f  tlwtrawh  » ]ili«^M:«oMM4btite 
cv..  ta  ()w  MgM.  ,««i  -(tf  vMI 

Wi»W»*r>hfeSwm.wB,itni|lwft 
pud  ^itb  44HMt^j«tf'A*te«IlkMM 

.^M"9tti=tfi'^'^  TJinitiin  Solum 
Wf^^itllii  DwiwmMt  jwyuwiMti 

r»iw  hnja^w  f)*^  mife^nhwiifj 
tmii^l^j^,^;pUuiM  C<M(9^,ilwVnitBiL«tMpS:Mid,#WI|IHWf 

<*Wfcy!    .^;,;n»(      j    ,.    :..r:„,i<...    i" .    ..'■  :  -^1    ..;riH'n-'t    -iistft 

[fl      r;ji  )ii  -.i[-i  5ilJ  WM  I  .p-,hi»t 

4  duly,  l.«tand<in'th(i.p«dijs«-l 
l^^nw  ii(M;H»  sfr&wef  ;Mwl¥w 


t    9»     t 


r^mKfii^ff'm'JaMtKTfBf  bf  tM  DMribU  Theihvt  ^flHnmldn 
mm^poaiMil  tbtodgb  the  ^Mt  pHntt,  in  x  yubDcittikiii  tipi^ 

JiJBiwiililMir^itoiiitf  >tfwwi»  faii4)ttiir  t^irt  t^ j>£hcf8f  «tM*  6fi^¥ 

nmkie  that  he  Would  have  nothing  to  donrlfhlt.'  ;t|^Mit  ir^^T 
to  4^7  I  -M^  {i^bliciy  chared  with  an  inattenfion  to  x}iy* 
itayv^-'S  itttght^'^Hiter  4ftt(riiwri^aA  in  «dpp«Vt  df  "rt^  trfttiia)^ 
iamimttyi  >>but .  I  ihbu^  itruiinectstrMy;  Ofte  lirfbin^ j^,-  hOt«t^ 
Iii^ft9  .i^siiir  ir^an  eK^  mt^  h6«»$^  mfbb  app68i«d  icty  itnii^V 
i^«Md,{  atiMl'4vtti^ ^0h9id:eribYf  agllat^.  Oit  Iriv  ci^drhti^  itiM^ 
iMiov  ^ilK^gte^  coh^ersat^^  t>ftthik  tcrybti^lh^i*    1  s^^ 

Kil^KifJdftf^ifMt.'''  Aftc^r  ibni^  toeptil^kin«  hc^'adthittdA^^M^^ 
.i^a*' jttifii.pClrsonvi  I^ ^hed lifs 'iMdMelaiid thl^ ^est^ lirtfir/ th$t ^ 
iA^'vNi^  ilfo^tiidf  dp  tht^.^vrorti^  ntt^^  df  the  "SiMiatft;'^  f|^ 
^MMt^dtyM  tf^fMtlt!tdlH*«n^««H^«^^^«b^^ttrre^ 
Mn^vlh^  ^l^eiieitght  It  #y-  isdlsfi^'tibtedtnjr  tef  eht<^»  piWe*' 
tiattoN"  uMiA  ^Bit  I  aaaWnt^'i^  hawwi  avoid  it.<  ^tR:hv'  f(^^ 
tri^  mfi90^w^'  iinpttasionsr^  that  I  ^posftponed  W  lantGjt  ini^ 
>Va8hiti9t«^  iriimil  iii  ahe^  t^Mf  ^^^  n»!^^^  tb^sdflrhmi  c^  ^ 
thoiH^Miieaft''  I-do  ^dmrts^orttayitkxs^^tdt^in^  bf froDlorif^/^ 

tiMiti  I  iMiver  meiTed^  etthe^-dirdbtly  or  indtreeQyy^^f  ifttfth^ 
lMli]K)tei€lae^  'Jttdgds  of  the-  Svpretne  Qowtf'iffWottsiAMsT 
M;  illid'fQbSk belle vetti«yir«mld* have  gi'Tdn^a-ho^^ 
Iheif  forCiiaes  had- not  this  p^aeciitioh,  for  peirjuiyf  agaitf^ 
Ifeaamove  betfa  instituted';   but  the  charge  was  a  jicifi\<Kijo§ 
M9m^  a^^lie  att  df  basih^tcyvlxotld  not  t^  kct^ 

ky^^^' Qlhe^  ifttei^  Upon  iHe  ^itrnvaFet-the'^ 

Jl^Py  }  1^  ^^^  Q^se  before  hiifi-  ;•  he  tool  time  to  fxinupd 
il^i'^o4iWaa[kiltek^'«4eh  4Hir  %^^ 

^^U^t^imiNat^y ei^  f^ed^i-dhi ^  Charge  pf  'this^ajjstJrlftiBhff kilif 

4ai^  etHfii^iiia^d  'aar^emie'  ^Tkaiinc^  df  tW.lsttiqtifi^  ^ik^W 
{fotash^th^^omfflr^e^^and^il  Wa0'i)^k*^iftM'M^i^>t^^ 
^g^^ta^cMe^^Wett)  aii^,^g^tl4»i^e^^nWW«^;'<&ct^^^ 


ffl^*»|*ls.^^R.T^»^siBlWH^fi!c9^lB^*ltar,  .Amr4idl'«»M» 

tbi^  jjjjfW^jiuwiffuMr  nt]:mnw4,it!a^tiH«^}b,;  j  MhlfciMM 

ijliatiiw^ii%,.I4r,<Pwnii(ire  *a*-awg:pi-w^«u  «^c«iMf 

nft.asd  t£e^Cauitjded4ed.  th&t^  BCGvnJiog  to,[tbeKippUM% 
1^  ;pKiv^ll^«J0rthe  l&v  did  .pot  omM  t»,oJM(:BS«Cvtld( 

^oq^^t^n  ttpmerilsoiT  the  C^,  Ihcy  told Ihe.Jwyt,*^ *0|S* 
j«'Q9i)VicVbHt.mustwyjit,Vw.dcfWH^'Mt  b^^M^ 

^o,'jayf,ft)-Jt»ji}i»&.hijB'-.  -  •..   -.".  >.■-■=.    -J.;.-.-  ■.;'!.■  i~^i  '■■'-■>•. 

.  ,1  .did.n<it..nieaii  40  impt^-S^vapnfftr 
ame4.«oiuud,;J>BtBtci^  tbw  4i  tMW,b«m,-wi4 
re  ha4 iKeiicooTicted  cf,pei;jtH^.  .^  vq^tnti^ 
UMticnabjij-4nLd»cubikin;m,tlji*iiSWi..J)Wr^ 
c  umobqe^mysdi,  and.l-cxuni^ei'ad.'it  #.<lats 
Mlrt^tip,  ci^dcRVor-  tp /emwei.tija  niipre«MCi|ipu^  A 
r^  ttte  aclvoc^teJpf  XiMunas.PWniion,  butw 
he  Cqpsfituii«\ «o£  my  coBntt7.,-.Bift::thcre.i^ 
ich  I  owe  toiaysdf.     My  learned  fiiead,  tiw 

5^iifa^;j' He  ias  chained  n>c  with,  gajjag,  UubiUiWWOf^ 
6'»Mii6j»'jfli4Mf^  Bayard  waa  guUty  ofrlbc  cttl«gW«MMg^ 
fi, Bk, Js^ipt^.y rkieti;  hy  Pa;;anioi«.  1£-I,'did  uqtKWSWitirai 
sc^MMt'.^^TBS;^!  toy :  ititentiw  to  cpnreyran.idM  4efogatof]| 
to'MiCBEtyanra  cliam'cter.  I  said,  of  ihemt  ^m;?  tbhtA^ 
could  twing  evidqaoe  to  prove  every  &ct  choi^d  tn  ibe  Articki 
^^Inoe9cto)fpt.to  be  true,  &pii  not  if)  tfaeaMpdeed  4<M*  t  tl« 
Kas^cterj^ ,n)e  with  injiirijig  the  chardctw^^'^Hi^  >^4W4>f-r£ 
^b^' th^'  as«:rti9n.;  Ineven  wiilie^' t4  jpj^r^^^^^rlifp^n''^ 
A^y  Tnan  (^ncenied  in  this  pniseciition.  pJioK^i^^if-^^Uj^ 
e^Ufilt^inig' the  facts,  fbntaiiwd  iti' d>q  Icpp^fhi^efi^  i^lMcJhjt 
aHph  t  ^ell'not;  Ishall  h^ye  the  comol&tioa  oi  reflect^j  ,IA|^ 
I  have  not  &Hed  tbrough  warn  of  truth  to  snppott  me.  #at  the 
ilWP»y,Bay  jrtiai 
t  pBtvil»ee^  ordwi; 

^Q,^«fiah'to-i9f 

ffi  % J'WP«r-«eyiffi 


^NHteWiwWr 


'MKKfMM*{ 


i   m   } 

•tlans 'tnv^  K'titrdWri'mH^t^sfiMt  ThoTiiidi  fagjitior*  ;^%MhteTtf 

■rfhgfe  arffVi'bW  tifey  ^fflbereebrded  tntf-^s'fo  fttijri^, 
MttfrWeiS  ■*rtI'-w««Hy*iftMl''in%ht  feel  WmMif ' abferadrt  ti£ 
*rfi!ilg*(APfasmore,  tticArtdtft^WBUnltrttlfc,  the  osfirie  b? 
-^l^dnidafnaAnbre^iH  Mot  the'sattie  HUtftKitf- page  iHtii"thiit  cflT 

tfmll  read  d>e  woAs  of  this  'tnui8tKtioii;"t  tetf  (:tf^6»3it''tHft 
irtiHe  they  drop  a  tear  over  tire  rfBi 

wamtf^fAma  ihMi  Wtrtpteyed 
*fb!JH*yi  and  otyptteswiTt  Mterrii^  'c 
1^Aftr«t>w  4fltitifM'tei  (He  {MmAf'c 

fasBmoi^  btight  ttot-tft  BaVe '  be* 'fl 
tb-sAy,  «M'  iftRis'I'nYpebchtnttit  1 

aw  Wfcnlhtttin8't«st;"«)r'lrt>«Jtf  ftaMrSKKi  dttWH  i^'l^ji;;**— ft'5 
*»H  ettrftTirttitHi  cf  tlife'bat  a«d  lienik  tti^rti f  to  bivth  tKfe'insi^ 
Metanf'PhtM^  P^ssttloi«^^<'4^,''  ^t:  V;flQ3e'(ie8  det^f.'  'tin 
*t*riaM'''to' leitaMhh'tMe  asCfetidencf  of  th^  tKwreintjWi:tIifc 
tapteWiejf  tif' the  Jodge*^  kboVtf  both  LaW  Ikhd  ttii)  'Ctki'stl^Mti 

•fwew o*at»y. '  -■■  •       '  ■  '^  \    "■  ■'  -■■-■      •■"•'-'i  ,';;-  -■:■ 

---•'tre^^lEhU'tf'tHh  I^pfHJcliTAent  ftll^no^ii 
ifadei«ai:«W-4^H['t%(»«tn'hrtM^'w&y;  No,- tl<«:  itlj 
^KMH!  MfivMilal  -Mil  f^fKf  U^  aigh"in  sH^nt  d 
WW^rtiV'toBa'fliSt'tnay'be'lrt^^dfitim^iis  htart 

*i*erf'^ftrfS'il''tbiit^lr4>ti''ai]d  'Wittte '  tbc"'eBi« 


«#,<'HffeHSr»(*yiWmld'' 


pi^'^Wi* 


-  c:  «»  li 

•  Aliil  I  mtmi.  IliiMil  CfllBMOI&'lHdiiitetfiBftk 

fctttfc»  iimwrtftBi  of  Atf Arthw»c»>  Fib^o^jbrndefiNi  hci  4««v: 
ipelbtr  ««MiiniMt  wUcb  auliionMi  Ais  cboke  itf  ao mpiiVf «!/ 
Ihft ;  tiim  lie  k  cMiteil  tlM  te  taU  Mr.  Ptmiwe  U  could  b^  of 
M^ActiMkwJlvwaigQidbjrdmUiMtai;^  Kovioitlie, 

ipipe  ^  Qommim  tOBMt  what  does  this  prove  ?  Tlieim  paper, 
wthonaed  no  ioilf  nor  the  choice  gf  m  iiwprra ;  thanwgpdfpor^ 
eeaiedthoee  i^uiailest  but  wee  without  atgnetv^  lubd.Mr.Bag^ 
eid  knew-nolhtiig  of  the  cfaoiGe  of  en  aa4nt.  How  then  ta  fho 
CMoee  in  Gooit  ^  AH  the  yoceedingi  eioiindep  thehat^OfimN*. 
4Niit»  which  WHS  not  eignedi  andeonee^geni^ef  noiiiAoraefl^ 
tiun  the  agreement  itael(-«A  mere  chart  bkme%  to  uae  the  «qM^e». 
aisn of 'Mn  Le?f«  WeUy  ah-,  wis  will  aupfiDie  the  eoooaiJl  tote 
light;  we  wiU80{ipoaethatthecaaowaapeQdk^9theaMrd.wao. 
inade>  judgment  entered^  exei»iden  Ueued}  aod  a  levy  made* 
Sgr  their  iegal  knowledge  pnrfeaaional  gentlemen  endeafor  lo  shew 
Ifaat  %  ceuae  ie  even  penduig  after  ^cecution  iaauea  i  I|  however 
cjeoceivet  that  4»f  leaaon  of  the  execution  and  levf  made,  that 
^m  wa»  no  caiiae  depending,*  unleaa,  i^;i«eaU)r  to  their  own  11^ 
of  procisedingt  ?exceptiona  were  filed  in  fcur  di^  aftef  liie  ewaidi 
waa.  letumad  into  the  office.  But  the  Judges  dopUe  abeohitelf  • 
!|hat  he  ha^  not  had  legal  infereaalaeiii'he  must  hnve  wiitten  M« 
lice^  I  aak^  sff»  what  gronnd  is  thene  Ibr  this  opinieii  i  If  i 
give  du^  in&rmation  to  d«  man  hioifel^  bf  wnad  of  mofM&i 
the  very  idea  thiil  he  mudt  have  imiten  motke  is  move 
Mr.  Bayaid  acknowiedgei  that  Mr.  Benvt  tM  hun^'On^ete* 
iee-house  step%  that  the  award  had  gone  againat  him.  In«  ieW) 
-BUEuiteoafter^  Paaamore  tells  Bayard  the  award  hod  gene  against 
Imau  1  Wetty'hnteltehimthathesu^oaedtheawMidrWlll'boin 
proportion  10  their  respective  .8id)8crtptions.  Mr4iayaid  aeknowr 
ledges  lihat  die  Sheriff  levied  npen  his  goods*--!  tidnk  that  was 
%  very  hosed  hint  that  the  award  had  gone  agamst  him*  |le(oes 
to  Mr.  logeraoU^  who  tdls  him  to  wa^  nndl  he  feceivea  k^. 
notice ;  that  he  will  take  ch^urge  of  the  hiHiiies%  aid  )Otl^  et»« 
oq)tians  filed  in  due  time.  But  it  would  «{)pear9  thati^ltfisr 
through  negleet»  fai|^tfubiess9«or  piress  of  fanwntss»  (he  encep* 
tioaa  weee  not  fied  m  time*  Theny-my  learned  freind^  if  l  idb* 
drwtattfi  him^  afty»->*Mr.  Levy  writes  a  letter  to  Mr,  Befand^  «C- 
tKF  cteecutioii  had  fisqrdi  isdoiming  hinsr  that  jetaMHfit  had  gooO' 
JUsmet  hian.  It  woidd  oeem  tint  thi»ktter»  a»if -vninanwitfi 
Uk  oMafeof  Lethe's  obUvionating  watevsr  sonihattkea  lA^hrfafv 
nastioBj  pmvkosly  giveoy  layciaig  thelssoe  of  the  aav^  ho^ 
nay  they^.  n  wvittcn  ncake  is  oeceeaary .;  i  cinaot  fotcmm  4lhe 
lieceas^  oC  wrieteh  nedcer  oaiess  it  waa  to  fiiniidi  sooao  f^^ 
«r  otiier  %  whieb  he  n^tt  aooid  the  payment  of  a  daht.  T|o 
ftct  oe  caan  aBame  to  he  thaS  them^cecdd  not  ba  amr  osBSe  nemfk 
lng»  and  of  c^neoEpienee  tii^  •  jtidiLsacint  had  h^^^ffi/'f  attiitfliiBTi' 
hecanae  the  toe  had  pe|Kd  by  fcMhBKrWfOftiin^t^'llM^imiA 


[t 


\t 


liAmea  i^  iks  dM  Mtvtitbife'k.  «fVni«lMW  «oM«m(mim  wlM^«|t 

slRfy'Cdmteitiit'for^the  pnuhent^  6iir*dA  In&iiiiiiNMh  ts6titcfilp4yoii§^  tS^ 
tkt^MBMlittMy'I.iraiild.ienmyt  tKtJvWf'HI^ 

tty,  in.ai!lMapti]»|;  to  tiofl^ce  y«o«i  tittit  the  Ittipeftcbment  coHkF 
]|9t  b04u0l4hied^  ii4»Mi  the^siililj^^oligiit  fM to^hi««  bdi^Q]Ued  a' 

MiiiettA|g*4lM>ft'C0hteihpl  «f  itiifc  CiAKrrf  8«y«6r'i(«it  tIlf^^^t<Mll6 

ofoth99'0oiiiMoii>wcMiltitv;  -'becbus^  th^fe  wro  i^d  c<|^et*(tepiettJ^^ 
Biifew/lfce Cattily. <rf  QMnequeneether^  wM  ht  iM|''coikeiitiptf 
88i^>«^  m^ii  liheiv'tfra*'  iHchHirtiipt  toitWti^t«d,  'k  l«%t»{irfirg^? 
e#4)f  tliej,llMiMM'l|if4)lke  iMMfgiUxivies.  •  Thftt  (f  it  wb«  not  W^ 

^dbkci  0f}4mfJbf9iHtt(i  re^pi^  <>b^ertatl0ir«( 

in  a  taee  of  ^«6  kind';' yen  most  depend  on  btwyers."  t:f*WK» 
yield  to  the  gentienMLn's  doetrtne^'^lnd  rernirid  you  i/diat  a  lawyer," 
if^ii^lf^nMeBbef^ted^  ^  l!^7iSa1ttp9<mHQe-' 


V" 


tf  then  it  ira^  impossible  for  Passmoie  to- u)&wcr  teich  Ji 
question)  was.  it  not  an  insult  to  common  sense  to  put  a  que** 
tion  of  that  kind  ?    I  find  here  the  name  of  Thomas  Passmos«^ 
attached  to  the  answers  to  the  interrogatorie8>  but  heisi^ 
know  notlung  about  law ;  and  yet  on  his  oath  he^declavesy  viia^ 
be  positively  swears^  that^  to  the  best  of  his  knowledge-  and 
b^liefy  .that. there  was  no  action  pending ;  ior  in  other  words^ 
that  he  did  not  know  the  action  was  still  pending*.    Well^ 
Thomas  P^ssmore  cannot  know  any  thing  about  law;  but 
we  will  suppose  Mr«  Levy  ought  to  know  what  law  iSf  wd  he 
drew  the  answers  to  the  interrogatories.    Did  he  wish  to  quiz 
Mr»  Passmore,  and  get  him  to  perjure  himseli^  ,  But  this 
Court  knows,,  that  Mr.  Shoemaker  says*  the  Couit  were.satasr 
£ed)  as  to  themselves,  that  no  contempt  was  intended  to  them  ; 
but  they  were  not  satisfied^  as  it  respected  Mr*  Bayard*.   .Yon 
will  observe,  that  the  learned  counsel  wishes  to  make  a  distinc-r 
tion  between  the  contempts  offered  jLa  the  Court,  and  thbse  to 
individuals.    He  has  involved  himself  again, in  .aai^xioua  dir. 
lemma;  for  what  has  this  to  do  -with  the  Court .^   The.indi*>. 
vidual  or  collective  Judges  have  no  more  the  right  to  aajr,  w^ 
are  2>ati^&ed,  as  it  respects  ourselves,  but  not  aj&.it;reape<;a«tba 
ipdl.vidual,...than  they  have. .to  decide  in  a  sui^  between. «th& 
Comi9on^yealth  and  the  Co»u-|*    They  are  the  Cqurt;  and  tho- 
Court  represents  the  majesty  ^d  dignity  of  .th^  pei^ple^;  bi^^ 
they  seem  to  have  forgot  who  they .  i^epresented,  when  they 
s^id,..yQu;mustanake  concessions «tP  Mr-  Bayard;  .iprif«.t(iey 
separate,  themselves  from  the  Court  they  violate. tjbe  Coi^U^ 
tfon,;  bec^ause  they  have  i^  right  to  make  the  distj^ction  bet. 
t\^e^  the  indig^Dity  offered  to  i^hei^Qselyes  and^^.iiwUyi^^iUir 
xhey;,ha;v:p  no  right  tq  decide  .in  theii*.  own  cawiP'r-they^  as.  iodi^v 
Vidual^,  when  insulted,  must  pursue  their  remedy  pcevdsejy  is^t 
any  qt^er  individuals  similarly  situated.    .It  seepnu^,  ^hat  if  .Mr«^ 
Pa3$t]3pLO.re  ^d  made  sufficient  atonement  to  Mrt.  JBayard,,  to  do* 
away  the  injury  done  to  him,  all  the  injury  ^9  iU^cpubiipifU 
done'away ;  the  dignity  of  Pennsylvania  is^  fOTg^^r^^^o  imiP;)^. 
the  streams  of  public  justice  fiow  pure  ana  unsullied,  not 
turbid  and  filthy,  as  before,  ,  AU.tb^s  is  dipaie  J?y  ,^|tiis,Thppfas 
Fassrabrc;  this  poor,  obscure,  .ignorant,  ilutei^.,9i[ian, ..  bj^ 
making  concessions  to  Mr*  Bayard*    i^ovf^  .Yej^^rjf^  .Mr*,l^y«- 
ard'sr^utation  was  such,  that,  this  Ijbel  )y.9^  m^e4feadj!vi^'^%- 
tie  poignard,  ^^guided  by ;  ;be.  limd  of   the  /is^  It  ij», 

strange^  that  lie,  should  so  deeply  wound  U^f>  ,B^y.ar4*  .It.i*; 
pasifng^^r^jge,  that  so  oWu;;^  ?P  worth^€;s^,^o.^gnQf^t,.  i^\ 
insr^n.jEca,nt  .^^  creature^  stoulp  inflict  so^^f^c^y  ,a.,,;&M«u.^ 
t'^ell'^  he'  inust  l)e  fined  and'  imprisoned  for  this,  and  dieUgaU. 
is  well.     But  I  mean  to  shew  that  if  he  had  made  atonement 

\9.  Mr,Ba^ar4,  tl^at  it  .woulf|.^q9t^hpf,  saliaffpdiH?^^^^^ 
i»^j|. i9* their  ow;i,^ doctrine ij  it. w9h14  pot  Wjd^jfW^.^ptf^er,, 
wen  toiQ;c<jmjx>iUiiiS  .Sfpifer,putr^g.cs^;.bv^;6ig^jS  yjfefegi^fl^ 


loufflaeljIheywouKl  Kavebeen  gbVewied  by  precedeftft ;'  ihcf 
would  have  waved  giving  judgment  by  consent ;  it  appeartr 
thty  would  have  forgot  the  dignity  erf  the  State  ;'you  must 
make  concessions,  no  matter  for  the  streams  of  pubHc  justice. 
But  Ais  mode  of  proceeditigj  in  my  humble  opinion,  is  un- 
^nstitutional,  l^ecause  it  absolutely  is  necessary  that  a  man[  . 
must  pefjure  himself,  in  order  to  purge  the  contempt,  accord^ 
ing  to  the-  arguments  of  the  learned  dounsel.  This  is  one' 
ef  the  many  blessings,  conferred  upon  us  b^  the  common 
law— a  man  must  perjure  himself  in  order  to  clear  himself  of 
n  contempt — .but  then  he  is  to  bc  punished  for  perjury.  This' 
fef  something  like  one  of  the  former  laws  of  an  eastern  State ; 
where  alfnost  every  poor,  unfortunate,  ugly  old  hag,  was  sus- 
pected of  witchcraft.  How  did  they  test  the  matter  ?  They 
threw  hcr/into  the  water ;  if  she  swam,  she  was  hanged  for  a 
witch  y  if  she  drowned,  she  was  innocent.  Now  justice  comes 
too  late,  the  poor  old  woman  is  gone  into  Abrahaiii's  bosom  ;* 
but  I  suppose  this  is.  no  matter,  the  streams  of  public  justice' 
flow  pure  and  unsullied.  Well  then,  by  what  do  the  Court 
eommtt  Passtnore  ?  It  is  not  in  the  Constitution.  Did  the  laws 
6f  the  State'  gtte  the  power?  No  I  How  much  beftter  would* 
k  have  been  to  have  said,  let  Mr.  Bayard  take  his  temedy^ 
some  other  way.  Could  he  not  have  brought  his  civil  action; 
against  Mr.  Passmore  I  .  .    > 

But' how,  sir,  would  it  have  sounded  had  the  JiidgfeSjWheit^ 
tbe  jury  came  into  Court,  and  before  all  the  witnesses,  told; 
Mr.  Passmore,  you  have  been  guilty  of  an  enormous  liber 
Upon  Messrs.  Pcttit  and  Bayard,  which  requires  great  atoiie- 
ment?  When  the  jury,  come  to  sit  on  this  case,  th fey  hear,' 
tbat  he  ha$  been  guilty  of  an  enormous  libel.  KtoWcanthe/ 
decide  with  impartiality  ?•  It  is  morally  impossible.*  If  th&: 
learned  counsel  is  correct  in  his  predictions  of  the  infevita-^ 
He  effect  Which  a  previous  expression  of  opinion,  even  by  the 

obscui'e  Passmore,-  would  produce  upon  a  pending  tflal.*      '    ' 

I- '  •  I 

Iff  after  an  imprisonment  of  thirty  days,^  Mr.  Passmbrt 
comes  forward  with  action  for  redovering  the  loss  on  the  in^ 
tsurance ;  can  tht'jury  be  supposed  to  view  his  claim  without 
prejudice?  no,  sir,  they  come  forward  and  decide  against  him^ 
But  the  streaitis  of  "^justice  have  been  cleared  by  his  imprisdn-^ 
meni.  I  say  again,  that  if  he  had  satisfied  the  Cbdrt  that  licf 
contempt  was  intended  or  committed  against  thenl,  Mft  Bayi 
ard  ougjitterhave  been  left  to  seek  his  remedy  %  anoth^y- 

r^y-     ''■.-■.        ' ,'  '.       '.  :"':.H  '  "\  .- 

Mr.  Passmore  w^  liot'punishedb^caasfe  he  had  committed' 
at'corttejnpfr  kg^inst  the  C6tirt,'but  because  "he  wbuld  not  make 
ci;mces$ion».  to  IVfr.  ^aya^di  '^  In.  w4i^t  ceftstUuti<jiv"  ot'  law  db- 
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^rr^fiat  tM*  pwver  ^Tcn  to  the  COwrt?  I  take  upon  me  t» 
wBLjj  they  ^ave  tuy  authoritf ,  by  law  or  the  constitution,  to 
direct  ooe^  indiYiduAl  to  made  an  apology  to  another. '  I  api 
pesd  to  coiftmon  sense  whether  such  a  pewer  is  just,  and  that 
it  is  the  law  of  the  land  ?  But  iet  us  turn  to  that  precious 
birth-right,  of  which  we  ought  to  be  so  proud,  the  common 
law.  [1  2\icker'9  Biaelraione^  69.]  Now,  this  is  urged  by 
the  counsel'  for  the  respondents,  and  not  only  urged,  but  en** 
forced  by  a  solemn  appeal  to  heaven,  that  he  pleads  nothing 
but  whfU  is  true.  He  keeps  Judge  Blackstone  as  long  as  he 
thinks  necessary ;  but  we  shall  see,  bye  and  bye^  that  Judge 
Blackstone  is  beat  out  of  the  &eld  by  friend  Tucker.  {read» 
further]  Here,  sir^  we  see  that  even  where  this  birth-right  of 
4»r8  is  derived  fromr  it  is  said  that  *<  the  reporters  some- 
times through  inaccuracy ;  (page  7^)  sometimes  through 
xatstake  and  want  of  skill,  have  published  very  crude  and 
imperfect  (perhaps  contradictory)  accounts  of  one  and  the 
fuune  determinatiosi ;"  and  yet,  your  life,  your  property  must 
k»  staked  on  this  foundation*'  We. see  that  m  every  deci*^ 
(»oo  by  three  different  gentlemen,  there  will  be  three  contrary 
^piiaoQs  as  to  some  material  points*  Even  in  this  argument 
it  is  admitted  that  some  mystery  has  crept  into  the  system,- 
but  they  must  all  be  the  law  of  the  land.  The  party  who 
took  down  a  report  with  accuracy,  dare  not  publish  without 
-the  permission  of  the  Court,  at  the  time  when  those  prece-> 
^dents  they  have  adduced  were  reported-  Again,  we  should 
accompany  this  authority  with  the  history  of  the  times  in 
which  tlxese  reports  were  made.  If  he  ^d  publish  without 
'peroii^sipi^,  undeir  tlie  broad  law  of  contempts  he  would  be 
i^ned  and  imprisoned.  In  all  the  cases,  it  is  not  only  neces- 
sary tb^t.  be  should  be  corrects  but  that  he  should  be  able  to 
.'see  the  yery  heart  of  t|ie  judge,  to  know  the  very  motives 
^tiiat  influenced  him  in  giving  his  decision*. 

The  gentleman  has  said,  there  was  an  impropriety  in  the' 
Tnanagers  applying  for  professional  assistance  to  the  relatives 
of  the  Judges.  I  will  not  pay  the  gentleman  so  poor  a  com- 
'pliment  as  to  say  that  it  would  operate  upon  the  decision  ;  or 
that  it  wouXd  deter  them*  I  wish  this  honorable  Senate  to  bear 
i^  mind  that  almost  all  the  precedents  read^  have  been  drawA 
from  the  pourts  of  chancery,  and.  are  all  cases  betvreen  the 
^king.  and  tJbje  people.  What  are  the  rights  of  the  people  in 
4)iat  couptf^yi,  when  they  come  in  competition  with  the  interests 
,pf , tbp jjCjTo^'^  I '  They  are  like,  the  baseless  fabric  of  sl vision. 
IjiJ^hat/  s^y.the;  writers  on  the  government  of  England  I  They 
'all  .spefikfOif  tli^  Hi"jg>  ^  the  omnipotent  parliament—- the  con- 
stitii^fli  j^^rt^  9jf  ,T*:hich  is  kipg^  lords,  spiritual  and  temporal, 
and  t^h^.f^qn^ip^Q^  ^but  mt  a  word-  of  the  people*  The  swinish 
3i;ai4tj^4Q,^^f^,|ii§d  and  are  trodden  un^ 


. .  -     .  »         • . 

^rfbcyt.  Th«refo)>e,  when  the"  case  ia  ksHg  ftgateat*  thcf'pea^ 
p!e,  the  judges  generally  decide  mi  favor  of  the  crowiij  us  it  ii 
agaln&t'^ie  majesty  of  the  king  to  decide  otherms^.  ;ShaH 
ure  go  to  that  country  for  precedents,  whose  government  is  di^ 
ametricfiUy  opposite  to  ours'? 

And  it  would  appear,  notwithstanding  the  encomiums  lavish* 
ed  on  them  by  the  learned  counsel,  that  the  streams  of  public 
justice  could  not  be  kept  pure  withdut  this  mode  of  punishing 
contemps*  But  in  this  country  the  sovereign  people  are  repre^ 
sented  in  a  court  of  justice  ;  and  how,  in  this  instance,  have 
the  people  been  treated  ?  But,  our  learned  friend  says,  they 
possess  the  powers  of  a  court  of  king's  bench ;  and  ifndeed  they 
^em  to  have  considered  themselves  in  a  court  of  king's  bench* 
Here  we  find  the  people  have  been  fbrgottew.  Shall  we  then 
be  governed  by  precedents  drawn  from  a  country  hostile  to  us ; 
from  a  government  hostile  to  our  government  ?  I  am  of  opinp* 
ion,  that,  with  respect  to-mere. questions  of  property,  we  may* 
derive,  very  useful  information  from  that  country;  but  not  with 
respect  to  the  liberty  of  the  citizen  ;  for  there  the  king  is  so 
mighty  and  immaculate  that  he  can  do  no  wrong  ;  nay  more^ 
no  man  dare  say  he  can  do  wrong. 

GtfUlcmen  of  the  Senate^  - 

I  beg  you  to  carry  this  in  your  minds,  that  your  decision  wifl 
go  out  to  the  world,  to  the  citizens  of  Pennsylvania.  You  can* 
tiot  carry  \vith  you  all  the  volumes  of  reports  that  have  been 
produced — you  cannot  detail  perhaps  all  the  arguments  of  the 
counsel — and  if  you  could,  it  would  appear  that  all  these  argu- 

tnents  are  drawn  from  the  reports  of  the  English  books ^and 

what  will  they  say  ?  That  you  have  not  ;t5ed  your  own  opinion  ; 
that  you  have  been  governed  by  BrHish  precedents";  prece- 
dents from  an  aristocracy — from  a  monarchy  of  the  most  coi> 
rupt  nature.     I  cannot  sufier  the  idea  to  exist. 

There  !s  a  -sovereign  people  which  we  ought  to  have  in  view. 
We  are  sent  here  as  the  guardians  of  their  rights  and  liberties  j 
and  Whatever  may  be  your  decision  in  this  case,  you  ought  to, 
do  it  "under  an  impression  of  responsibility  to  the  people  ;  arid 
you  must  and  will  be  accountable,  and  so  must  1  for  my  con- 
duct ;  the  people  will  not  pass  us  by.  If  ypu  do  not  come  for- 
ward and  do  your  duty,  you  are  dismissed— IhaTe  "been  dis- 
missed myself,  and  I  rejoice  that  the  people  had  the  Hght  so 
to  do — and  I  ardently  hope  they  never  may  be  robbed  of  the 
inestimable  privilege  Of  the  right  oT  siifirage.  In  society  there 
i*  no  more  eflficient  restraint  upon  mankind,  or  pecurity  for  cor* 
•rectness  of  conduct,  than  ^  continual  impressiob  of  respotisibi-, 
llty.  But  in  order  to  enable  yoii  to  forin  a  correct  opinion  on 
^hfe '  atrthdritres  5«\^t'wer'e  read;  it'  would  T5e  nece'ssaiy  to  read 
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^hjAtpDyi^of  ;tb^jtiiii«s  in.  wi4(eh  <those  wem  made ;  I  wookf 
1^^  them  to.  youy  but  it  is  impossible  for  me  to  turn  over  all 
thme  volumes,  jshick  would  n<>  doubt  fatigue  you  in  the  re«- 
s^arch  ;  however^  youic  own  recollections  will  furnish  you.wi^b 
a  competent  idea  of  the  manner  in  which  those  decisions  were 
made* 

^ :  Among  the.v^ious  cases,  cited  by  the  learned  counsel)  there 
i3  one  abominable  decision,  in  which  a  man  was  punished  for 
a  contempt  because  he  did  not  understand  a  learned  language ; 
and  yet  yx>u  .are  called  upon  to  sanction  the  exercise  of  thisf 
SM^ithority  j  which,  if  established,  would  prostrate  our  dearest 
dghts  at  tlMe  feet  of  a  capricious  set  of  men,  clothed  with  the^ 
^niblance.. of  justice.  I  pray  you,  gentlemen,  to  turn  your< 
^tentjon  .toUie  history  of  those  times,  I  will  not  attempt  to. 
Siay  law,  but  history, .  and  I  am  confident  it  will  appear  to  this 
Court  tjiat  I  am  correct,  which  is  all  I  wish  ;  §ac  I  am  cons'* 
4ent  they  ppssess  sufficient  integrity  and  indepefidenee  to  decide. 
y^liXi  grmness.   . 

.  I  must  con&ss  that  I  have  not  had  sufficient  tioi^  since  kst^ 
night  to  prepare  myself  as  I  could  have  wished  i  £or  so  much 
ti^e  bad  been  consumed  in  discussing  this  subieot,  that  I  had 
np  idea  of  japeaking  again,  but  in.  conscx^tterace  of  the  managers 
iK>t  beiog  able  to  procure  more  than  Mie  counsel  to  assist  them, 
it  became'  necessary  that  some  one  of  us  should  give  some  aid 
to  hini— **but,  in  the  short  time  adlotved  m^,  I  hafve  endeavored! 
t9 .  do  1b&  subject  all  the  justice  in  jny  power- 

[4  Hume* 8  Eng.  275.] — (See  Jflfiendix^  note  M  ^.) — He,4 
though  it  sTppears  that  he  was  a  chancellor-*^  judge*— and  yet 
toojk,  bribe3-*«»and  for  what  purpose  ?    To  determine  ceiuses  in? 
f|vor  of  the  pasty  that  paid  him.     If  he  wa^  of  this  avaricious 
disposition ;  if  he  took  bribes,  (and  we  know  a  bribe  will  oper^^ 
ai|;e  on  the  minds  of  men)  I  would  not  respect  hits  decisions, 
fgr  they  ace  made  with  corrupt  views.     He  even  qoot«s  the^Okti'^ 
books  for/ precedents  in  support  of  his  dectsiom.  .  >Nbw,  si?,  \1&' 
think  this  Court  must  be  struck  with  the  <^ondnct  bf*  iordchaiH^ 
cellor  Bacon  y  and  yet  lord  Bacon  Jia^  decided  caises  which  are< 
stskted  to  ypu  as  correct,  and  so  you  .are  bound  to  di^d'de  oik' 
y^^r  'oaths^^Ci'wcff  furthcrJ\    This  is  the  most  astonishing^' 
tbijag  ti^.ine,  that  a.  man  whorecctves  abrlbe  should  be  able- t<j^ 
df^ci4c;C0vr£iCtly^    But  if  he  had  not' been  discovered^  he  would^^ 
h|kve  b^n  ,Qur  glorious  instructor*     I  think  sosae^  furdDeb  Infol'-^^^ 
inatifln  m|iy  bcvobtaiaed  by  (refisring  to  another  part:  of  ^Ml^^^ 
bfpkfi   \§,Hntnfiy  £n^'^  2.lZi]-^CSee  Afifiendijc^  ^$e  J^-  ki>i> 
■\Yf?  Jiav^  h^d  priscedfcntsjffom.Irelaod  with'  a,  kind  of  ^neery 
«rtiat  if. we^, disliked  RritisiiprecedelUss,  pqrhape  irfeh 'precei^- 
d9<|t§i wc^ld  J^  mctjce  palatablpt''-^^^^  '^i^y  laaan.ioafcl'  hi$.  ^y« « 


i^at  tl»t  wide  and-  glooitiy  tl«ik«t^  6f  oiiiif eSs^d^'Ir^tttid/  a9i# 
perhaps  he  may  catch  a  glance  of  scenes  too  ftilFof  K^rr^r  iicff 
to  agitate,  not  to  rack  the  inia^ginatidn'^^ee  that  nfiliappy  coun^ 
try  oppressed  hy  the  tyi-aoxny  of  Great-Britainj  those  poor  un^ 
happy  creatures,  persecuted  <uid  driven  frdnk'  theip  native-  coun* 
try— while  Soroie  are  incarcerated  for  life-«-or  e^tecuted  to  appease 
the  rage  of  a  bloody  tyrant — see  a  Rowan,  Orr  and  Jackson 
persecuted  in  a  most  cruel  manner*     Weicome^  thrice  wel- 
come,*ye  nol^Ie  patriotft,;to  this  asylum  of  the  4^ppretfsed  I  Wel- 
come to  this  land  of.  liberty  t  Welcome,  thride  welcome,  ye 
Irish  patriots,  to  me  and  to  this  country,  and  enjoy  freedom--^ 
but  heaven  forbid  that  these  di^eadful  precedents  skould  (ollow 
you.    The  judges  possess  all  the  power  they  possibly  can  ex- 
pect ;  buif  says  the  learned  counsel,  they  are  vested  with  this- 
power  of  summary  process,  nay>  that  they  are  sworn  to  put  it 
in  practice*     If  they  possess  this  power,  and  a  msui  should  be- 
attached  for  contempt — ^he  is  punished^-^fterwards  it  appears' 
thai  be  was  innocent^ — he  may  appeal  to  the  high  court  ot 
errors  and  appeals,  they  will  reverse  the  judgment  of  the  su;^^ 
preme  court ;  but  this  is  all,  as  the  judges  are  not  liable  for  an 
error  in.  judgment  j  there  is  no  possibility  of-  redresif«     By  fol- 
lowing the  precedents  of  the  British  tyrants,  they  hate  power' 
to  amputate  a  hand,  or  bore  the  tongue  of  an  offender.    If  we 
come  forward  and  challenge  the  legality  of  this  power,  we  are^ 
answered  it  is  a  law  question-^we  cannot- decide  upon  it)->^the 
judges  must  decide  ;  they  decide  that  they  possess  the  power' 
i^der  the  common  law,  which  is  a  broad  mantle 'and  coters 
the  whole ;  this  is  the  inevitable  resultof  adopting  the  doctrine^ 
laid  down  by  the  counsel  foe  the  respondents. 

....  •  w..  .^  '  ,,,,.....„ 

.  Now,  I  a&k,  woi^  it  not  be  useful  for  every  rofeii|bet«  of  thia^ 
Senate,  before  Jbie.  decides,  to  inquire  what  is  tine  >tale  of  his-'f 
tQry^r,espe£ting  lord  IJardwicke.    Yoa  have,  beevi  ito)d  ^f  )ord^ 
Hardwicke  that  he  was^  th&  ornament  of  human  rnature  i  but  i.-^ 
Kf/erence.to  hastory^wiU  tell  us  that  he  was  a  servile  Courtier,  af 
iqiere,crQatxur^  of , the  ministry,  altjiough  none  of  h^ -v^rdictji^ 
-y^ev^  eyep^et  aside.    .And  this  >^  omam^t  of  humtin  mt«»re'A 
basi.nxade  dQd^on& which; are  ta«be  followed  by  the-eiilightenedr 
pe^Ie^'PenaaylvAniaL  But,.^r,  after  the  gentlemen  hcis  gonei 
tbjis>ugh.Briii^b  pitecedents,  ho  tells  you  ^at  .be  pn}y  referred) 
ta,tben»(inA.ordeiri  to.^^ist.  you  in  getting  infcrtrmatioiW    I  eoHF 
v^y  •^4Ung;)t;QJttad  tlios^  pi-ecedents  fiorthe^  sake;  of-kiformclr;' 
t^n^  'bu^ hoisay^  afterwas!d$y.thi5i.Court  Isi^umcttiy: c^jtnlikiQfi^ 
law9i  4Dd : m.  Gonuinon  we  must  be  bound  by  ,ik0W {tio^»';  ^lacA 
ma<;teir  wMet^et'.th£  decision  was  made  one,  two  or  ;three^un«>'' 
dred  y^arfirAgor«ihe..pl^er4he  better*-   He-miglil  as\w^B  indlst'^ 
tha^.Ahi);. globe, iinstBEul  .o£l  being'.' globylap  -musiy  be  a' •piaih/'^ 
!Must  vf e.  j^tit  eqc. oyei^  miLem a^^ainsi  iaforma^ittir  ^^' draw l' 
pfece^ents  fjranLthat  ^ouniry  of  oppvessiotl-^bat  ccmiiifiih^hfl ' 


Iht  pc^c^le  tire  no^liing)  and*  the  monsirchy;  ^veiy  thmjfr^hat' 

gantry  of  ty^^^y -     .         .. 

'    .  **  Where  (^rcssion,  with  her  heart 

•.      Wrapt  up  in  treble  brass,  besiege  mankind,  -^ 

Gods  image  Klisinherited  of  day  ; 

Hert  ptuDg'd  in  mines,  forgets  a  sun  was  made ;  .  " 

X.      Th£re\ .  beings  deathless  as  their  haughty  lord;    •     . 

-;     Are  hammer'd  to  the  galling  -oar  for  life  . 

And  plow,  the  winter's  wave  and  re^p  despair* > 

Some  £0r  hard  masters,  brokeh  under  arms   < .     .  \ 

In  battle  lopt  away,  with  half  their  limbs,  '   ;. 

Beg  bitter  bread  thro'  realms  theit  valour  sav'd,  ■ 
If  so  the  tyr0Uj  or  his  minion  doom/'  *  /*    . 

And  shall  we  be  governed  by  precedents  drawn-  frOra  siich  » 
tfeurce  ? . '  '  .  t 

.*' I  confess,  Mr.  Speaker,  tliat  I  feel  exhausted.;  1  have  itot 
tJie  same  physical  strength  that  my  worthy  friend  Mr.  Dailas' 
hnSy  and  request  to  be  indulged  with  a  short,  recess.  '       ' 

Adjoikrn^  *till  ten  o'clock  on  Monday  morning.  * 

r     .    '  MONDAY,  January.  25,  XW^'s/ 

*  » •  * 

'  Mr.  BoiLEAu— i-ih  continuation.  ' 

Mr9$pmktir^andGcntUmenoftheSemUey      •. 

Pergait  me  once  more  to  claim  your  attoitioa^hile  1  maksS 
a  few  further  observations  on  this  importaiit  question^'  itJiM; 
been^aoid,  that'thf?  expcnce  of  this  prpsecTjtion  wottld  *  ahSaofls^^ 
c^ual  that  bf  a^  short  session  of-  the  Jjegisjattire-j  but  "thift  'iw 
iio(;%>  ba'4<£^aVded,  for  when  we  consider  the  ihiportandii  otf 
tile  'Question,  the  people  will  excuse  us  lor  fully  JanrcstrgaiA 
iag  the  ^Mibject*--  If  our  fintagonist^  had*  been*  so  cauttoutf  «oi^ 
i*i€»rriirg^i«pende,  they,  would  have;  done  well  tofhave^oioimi 
^eteA  it  earlier^  and  not  led 'us  such  a  wild  goo^e  chase  afte¥> 
the  btig  Minervai,  andnot  hsrve'  occupied  nearly  feui;  day^i0 
dtsifi^s^iug-  a'  questiOiH  which  thfe  'learned  gentittnaa)  said  '<re4 
(|mred  but-a*^tn<^ments  consideration' l>y- men* of  <;ommbn*«en9e*^ 
Wheti^  we'^eoReet^  tiie  revolutibtiary^  war^  •  wb-iud  -flfet  '*db*i 
trtnes  Wvebeei^  s^vfenccd  hostile  to  the  nr$t<F6rinclp}e#t)f  ^tkei 
T8voliAti€>n^4)09tile' to  the'State  and  it0  iaws-H^lioatile.^to  4ft. tta:^ 
pe^e^^hoid^fia^.  :••  ■    •  -■*■*       «'  '"'•      ^t  "-  ^  ^^-^v  -A 

4  I ^tdfrifiHhenl'fics^' addressed  you,  that  It^ybld'fibtm&rm^ 
thia  hoiHM^ible  €oui^>' that  .they  pOsse^sfed^  sufficieeft?  good^enisif 
and  if>ibfmaition  'to  conceive  the  subject  better  than  1  couhl 
describe  it^to^  them.  •  With  Uiislriewl  will  promptly  profceed 


•                <     • 

!        '    > 

'       'I 
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to  make  a  few  observations.  It  will  be.  recoIlQpJtjed*/  that  oft-j 
Saturday,  when  I  was  about  to  read  a  certain  paper,  I  was  ^ 
prevented  from  going  on.  But  still,  since  last  Saturday  aii 
officer  of  government  said  that  Mr.  Passmore  Was  punished 
for  perjury.  I  say  that  this  assertion  is  unfounded,  for  I  have 
papers  and  documents  to  prove  the  conti'ary.  I  have  certifi- 
cates from  the  Jary,  declaring  that  it  was  not  on  account  of 
the  repeal  of  the  law,' but  because  there  were  no  grounds  for 
the  prosecution,  that  they  found  a  verdict  in  his  favor.  I 
hope  I  shall  be  justified  in  attempting  at  least  to  remove  the 
impression  this  assertion  may  have  made,  without  incurring 
the  imputation  of  being  the  advocate  of  Thomas  Passmore. 

Mr.  Speaker,  on  Saturday  I  stated  to  you,  what  I  conceiv- 
ed tQ  be* all' important  on  the   subject  of  British  precedents ;< 
I  will  read   a   few   other  extracts   from   Hume's  history  oT 
England,  to  illustrate  that  position  ;  I  have  since  turned  over 
a  few  more  pages  of  that  history.    Permit  me  once  more 
Vfi  call  yonr  attention  to  that  subject.     It  has  been  insinuated' 
that  this  hoBorabie  Court  is  not  only  ignorant  of  the  muiiH^ 
cipal,  the  civil  ai>d  the   common  law,  but   even  ignorant  of 
history  and  grammar  itself.     [4  llume^a  Eng.  169.] — (^ee  Afi- 
p^ndixj  note  O  3.^     In  answer  to  this  it  may  be  said,  that 
the  Judges  were  not  then  independent ;  I  beg  this  honorable 
Court  to  recollect,  that  they  are  still  dependent — that  they 
are  not  now  independent — they  may  be  nominally  so,  but  they 
look  up  to  the   crown  for  all  honors  and  emoluments.  T(6 
Hume* 8  Eng.  225.] — (See  Jfifiendix^  note  P  3.J     Now  it  .would 
appear  that  the  Judges  of  our  Supreme  Court  seem  to  have 
faeitmBed  thatr'th«y  have  the  same  power  to  make  laws^  to  -  siiit 
tlM3alns^lve»>  inr  ooses  where  there  appears  to  bcj  no'  statutie,^ 
dud  fly  ill  theface  6f  the  Constitution.    ]f or  heav^ns^ sake  Bhs^ll-^ 
we  draw  a  precedent  from  a  country  whose  first  Ishv  i^^  thtiV 
tiie~kiiig*cQn»do  no  wtohg  ?    [continues  to  read  ejcifiactaiJ]    I  4o* 
not  read  these  extracts  merely  for  yourselves  only,  but  thcy^ 
ynW  go  «ot  to  the  world,  and  I  wish  those  precedents  to  b^' 
acoompainied  by  the  history  of  the  times  in  which  they  "were* 
CBttiiilislied..    {6  Htcme^e  England^  l^^^l^^fSre  J/ifiendijt^   note^ 
XJ  3^.^     Hlwfe  yoo  see  even  a  Jury  terrified  into  a  verdict-—' 
keve  yoPB  see^that  Judges  have  been  bribed — that  Jedges  have^ 
been  ▼indfobiTOy  tyraniiicfal  and  nuiltgnant.    [6  Hniiit^^  Sh^^^ 
\\4\S\    Jdr.iSpealBer/we  have  been  told  by  the  leartied*  g^ntte^'^'^ 
men,' tkftt  Lord.Hardwicke  wasa  man  of  eminent  taleAt  rand* 
amisAifei  rniAiliiaiis^'iiaiy,  tttore^  tbatr  he  v^  an  ormifni^firt  td^ 
human  nature.    Let  me  give   you  some  ide«of>^thi«''*^^^^VM 
xnent  of  human  nature."     I  stated  to  this   honorable  Couit 
on 'StfiudayVifinxxi  fny^  memory^ ^wrhMf  i»«n' th^  dharalettt' lof 
tftda-mian  %  ttasb  he* /would  bend  to  any  tHidiBtryi  divd^  wd9  tofatf^ 
l^t.tidDsierviMitxt^to-lhe  carown^    [^SmoOitfB' canttiumim^'^^  PkS 
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hhury  of  £ng.  S07J]*^CSee  jififiendix^  note  R  ^.)  Here  yoii 
bare  a  short  specimen  of  the  conduct  of  this  **  ornament'  of 
human  nature,**  whose  deeisions  are  to  guide  posterity  and 
^gulate  your  deci«on  on  this  decision.  'Twas  enodgh  that 
the  paltry  sycophant  should  insult  the  Legislature  with  chargeil 
of  ignopance-^it  was  enough  that  rtsRn  faostHe  to  repuUicanism 
should  throw  stigmas  upon  this  honorable  Court :  but  whefl 
a  man  whose  talents,  and  high  standing  iii  society,  and-pro«i 
fessing  the  same  political  creed,  would  insinuate  that  thit 
Court  do  not  understand  law  nor  grammar,  nor  history  it- 
self, is  rather  too  much.  But  I  deny  the  charge,  and  let  my 
name  go  as  far  as  it  can  go,  in  support  of  my  asseftion,  tha^ 
the  charge  of  ignorance  of  the  Constitution,  law  or  history 
does  not  attach  to  the  legislature  of  Pennsylvania*  We  have 
had  precedents  read  from  English  writers  in  abundance ;  let 
us  take  a  view  of  them.  We  find  that  in  one  case  a  man  was 
punished  for  a  contempt  after  the  suit  was  at  an  end.  '  W<^ 
^nd  in  another  that  a  man  was  punished  for  not  understanding 
a  learned  language*  In  another  case,  a  man  and  woman  were 
married^  and  it  appears  that  all  the  other  persons  present  at  xht 
lyedding,  were  found  guilty  of  a  contempt,  because  the  hcdy 
was  a  minor,  and  under  the  guatdianship  of  the  Lord  Chancel^ 
lor.  lMo8eiey'9  refiort*^  25 1 .]— f^iS?^  Jf^endixy  note  ^T,  /i.  2S.^ 
Iti  this  contradictory  history  of  British  precedents,  ivhat  is  the 
doctrine. adduced  f  He  says,  if  he  &ils  to  demonstrate  to  yoii' 
that  the  Supreme  Court  docs  not  possess  ail  those  powets,  he' 
will  £dl  more  than  ever  he  failed  in  his  life*  Oeod  heavens  I' 
this  is  a  monster,  a  horrible  mon^terj  which  to  be  hated,  ne^dsT' 
bat  to'be  seen.  Present  this  to  the  people,  and  tell  them  that 
the  Judges  oS  the  Supreme  Court  possess  all  th^  powers  of  th^ 
British  courts,  and  follow  all  their  precedents  ;  nay<i  that  thtif 
are  bound  by  a  solemn  oath  to  put  them  in  force,  and  t^hat  wifl^ 
be  their  horror  ilnd  amazement.  I  shall  read  one  more  prece- 
dent before  1  dismiss  this  part  of  the  subject.  [  1  Ikilli  report^', 
^.319.] — fSee  Jpfiendix^  note  U  v.)  Here  we  -find  «c«  only ' 
the  common  law  of  England  must  be  adhered  to  by  our  Judges, 
but  they  may  even  introduce  the  statute  lawii  of  England  i  fty 
this  doctrine  they  may  consider  it  necessary  to  laddpt  ttl!4he 
laws  of  England  ;  we  may  quit  legislation  and'  g^*  'hi)me,  'an# 
they  will  do  dl  the  business  of  the  Legislature,  for  the 'Judges 
can  adopt  all  the  common  law^-^^ll  the  statute  latrs^iof  England* 
The. citizens  of  Pennsylvania,  I  hope,  will  see  the  endrhioUi 
poweV'ch^iracd  by  the  Judges  of  the* Supreme OmirtV  iilidr^i  pray  • 
tliaft  ^tisey'snay  look  at  this  business  in  a  p^^r  fifbint  tif  vicfw. 
Myiwoifthy  frieod  saya  he  appeals  to^  oomfmoh  'sens^^^beftHti 
that  tatibtuud  £  will  cheerfully  appeal  and  jdn  >issiie  fi^ith  fiim  $ 
fQr;;sach  ia'theiiptttsistabletpowet  with  whiehxti^lh  andr^lison  ' 
T^'Bves.their^ceptr&averthienrhimian  intolleot,  thatno  disptay 
of  iteninsMOftiQqKNttteaiqd  tdtntscan  i^edfice^it  lnto<subj^etionv^ 
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I  BOW  turn  to  AdMwrC^  Trials  fiage  •911*'-^  See  J^iftendtj^f 
note  S  3  J  I  thank  my  woithy  friead  for  hi^  nftme  to  thia  opin- 
ion*   This  in  corroboration  of  all  the  a^ithorities  I  have  read. 

We  now  leave  British  precedents ;  peace  to  their  manes  I 
let  them  rest  in  an  eteraal  s}eep  !  let  them  never  be  produced 
again^  unless  they  are  put  into  a  m<»'e  just,  rational  form,  and 
-consistent  with  justice  and  common  sense*  Now  touching  the 
-cause  of  the  Revolution.  I  had  stated  that  it  originated  in  the 
•tyranny  of  Great-Britain  ;  but  what  does  my  learned  iriend 
'State  as  the  origin  ?  Why  he  says  it  originated  in  the  proud 
spirit  of  liberty — that  it  was  a  mere  matter  of  speculation— -that 
the  Magna  Charta  was  equal  to  our  Constitution*  I  really  be* 
lieve  the  gentleman  did  not  recollect  who  he  was  addressing-^- 
On  what  theatre  must  he  then  have  been  actings— surely  he 
could  not  have  been  in  this  country,  or  he  could  not  have  so 
-soon  forgotten  the  prjncijrfes  of  the  Rev<rf«tion— he  did  not  re- 
-colLect  that  the  Magna  Charta  was  in  the  power  of  the  Parlia- 
ment at  any  time  to  change  it.  You,  Mr*  Speaker,  were  pec- 
squally  acquainted  with  the  principles  and  took  an  early  and  ac- 
tive part>^in  the  Revolution.  When  this  Revolution  eommenc* 
•qd  I  was  but  a  child,  but  the  impression  it  made,  at  that  time, 
pn  my  heart,  will  >never  be  ed^ed  until  the  cold  hand  of  death 
'presses  heavy  upon  it*  Yes,  sir,  though  a  child  and  going  to 
school,  my  footsteps  have  been  arrested  by  the  noise  of  cannon 
roaring  against  the  liberties  of  my  country,  and  I  then  felt  the 
scored  thrill,  which  my  bosom  has  ever  cherished  with'unceaa- 
ii^-ardoiv  Tlie  honorable  Court  will  excuse  me,  while  I  stop 
a,  moment  to  drop  a  tear  to  the  fnejnory  of  a  beloved  parent, 
who  was  then  sending  me  to  school  to  leam  a  langu^e  which. 
-ca^e  day  may  preserve  me  from  committing  a  contempt  of  Qourt 
*-r^Yes,  Mr.. Speaker,  the  cursed  iron  hand  of  *tymniity  b^ish- 
ed  my  ancestors  from  their  native  country  of  France)  to  seek 
an  asykim  in>  this  land  of  liberty. 

.,But,  ^iri  as  some  of  the  precedents  that  have  been  cited  are 
oCpernicioos  tendency,  and  will  go  out  to  the  people,  let  us,  if 
ipctSsibUb  scP^d  an  antidote  with  them.  When  the  gentleman 
^a^mpts  to  if^troduce  such  doctrines,  as  he  lias  done,  respect- 
ing t;be  origin  of  tthe  Revolation,  let  us  turn  to  the  history  of 
tha/t  timcij  and  see  whether  it  originated  in  the  way  the  gcntle- 
ra^ .  hasi , asserted  that  it'  did.  [  V^otea  ^  the  Ad^tfrAUif  ^f  1776, 
tiag^s^^^^^^t^^^ifisncUxj  note  T3.J  I  do  not  readtfaos  to 
inlotfi»tyau^;b«it.tO'the  citizens  of  Pennsylvania,  in  onto  that 
.they. nayiiveoali  in  their  xntinds  tliose  times  whicll  seem' to  be 
forg^Ql^Q*  <{7:««wf«,/«fr/^iT*]  This  is  in.  the  hands  of  every  man, 
Jet.^iiii  re^d  for  himself,  and  when  hehesors  it  asserted  that 
outf  Revolution  or igkiated  in  a  mtre  specuklioii,  kt  him  bold- 
.ly  deny  the  position.    But  we  are  to  recoQect  that  those  laws 
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^'  tt^'todit^  Vi  goyeila  «  mociarcl^y  ;  nh$Si  ttieybe  the  fwm  to 
^'^verh'  a'fi^e  people  I— that  the  precedents  dtuwn  from  that 
^'^iHonatdhy'dhattbcthelawof  thielafid.  ^  ♦    ' 

The  learned  counsel  has  told  us,  <<  that  man 'lias  no  nif^hts 

but  what  is^onferred  upon  him  hy  society  l^^'  but-wbether  it  is 

a  quotation  or  not,  I  am  not  able  to  decide.  ^  My  -ci^eed  is,  that 

a  man  Vetains  all  the  rights  that  he  has  not  tratidferred  from 

himself  l^  his  own  voluntary  act-     This  is  »l»y  tpeed^  and  the 

f^"  ''creed  <if  every  man  who  now  hears  me  apeak,  who  understands 

.    the  pdotiples  of  civil  liberty*     But  it  has  been  said  t^at  I  stood 

^■'   pti -slippfcry  ground  when  I  read  from  the  proceedii^gs  of  the 

'*  '^convention,  and  said  it  was  done  with  a  design  to  prptect  per- 

^ '  *  sonal  jiberty ,  mor^  particularly,  the  rights  of  the  (people.    What 

^^ '  *<3oes-the  ]?6s^ati&n  say,  that  was  penned  by  Mr.  Ross  ?  M  proves 

"^    'fhatlf^  th!ey  were  not  sincere  they  have  acted  wttkduplicity^;  or 

•^ '  '•  shall  I  say  this  was  the  sophistry  of  a  lawyer  ( >but  lioweveB  ira- 

'  -'proper  their  motives  might  have  been,  they  haveanawevad  the 

^ -'^ jmrposc*  ■  •  .    J  •  •"  .»■    ..  '?v 

*'^  '  Mf.  Dallas*  When  the  lionorable  manage?  waa  reading 
thei  authority,  I  did  not  widh  to  interrupt  Mm; 'isutwbea  he 
invo!ve$"Tnimy  observations  ^errors  that  4iiayiaffiM!t>m|E  worthy 
cTtetii^  I  feel  it  an  indispensable  duty  to  correct  liisstatettient. 

b'     ^hat  I  istaied  y^a^  simply  this :  the  manager  had  ssod^ithat  the 

-  'c6nVHitio(n  was  called  <^r  tb|;  express  puitpbse^Df  taffosding 

—  ^'fegrttip  feettunty  to  the  liberties  of  the  citizen- ;  !£;iaid  no>.  that 
1  ^'^4t'%«^^^^Iled  by  a  triiltnphaait  party  with  4i^forent  vi€irs\than 
'^if'^^  Widse  stated' by  the  nianageiu  ...   -    ..    .  • 

3oa  <I.>M!^;|loMiBirs  I  believe  the  honorable  manager  lias  not 
deviated  from  strict  propriety  ;  J  think  he  was  m«ii%:ly  <9tating 
the  subject  hypothetically* 

'  Mr;'Bo!it;%^ti*    I  was  not  about  to  attributa'aniy  ianppoper 

tnbtites  to  the  convention  ( >if  any  did  exisitibey^hadcpraduced 

the  very  opposite  effect  they  must  have  bpeA  Entemded^iio  do* 

\  '    1  will  BOW  shew  that  the  newConjbtituuon  afiml^^gr^Qt^'xsecn- 

'''      rity  to  thib  iiberly  of  the  people  than*  the  old-Qonlstituti^  did. 

' ^       VBiU  of  RigiitB^  B€€tum  1 3.}-^f  5#»  Ajifieadiat^  moth  lu  3*>  • 

''''\  >«It  "s^sTithouj^it  ib  &ai3iinig  the  liewr iConstitntlooi)  lAiat  the 
ii'>i^fad^soi%4l«  ti6f  beMMOre^indeptodent/that^.thlby  ia«re  bi^ore  ; 
'ii'.>.<  f)^rba}>i&  <t&y4tave'  ttougfht  themsdhea'4pb  IhdepK^spddnti;  it  is 
o^i^  .1^1)^  A<e^f|t^l^ilt?4f  Agovernmeiyt  from' w>iHd^ 
-iu  vjAW^^'Hm  «k:dl4kiHty  4f4ofBoe,'4s  to  4D^ap{irehe{Mteib;>ths^  are 
^i  '^'ir£ore^^;6fttll«l$^di^to:^(»msf'  abd'l^^^  anoife Jobseqoiously, 

^>"  '-^fe^'^A^y^t^^eti^awtt^^Jaiwyeror^WOTimit         ^lianpother 
<^^^f^Hoft<i^vt«N>u:£iaiiy  («l'etilY»l3&^^hepce  Jthibq  jfihb^profitaety  of 
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wtttcMdinefls  orer  tberm*  IM  may  be  aj^stif^  to  thj/».iiid>j^«t  to^ 
reud  1  jPuck^  Black*  30.  ond  %^fn^( ik^^Jpfiej;idia:^  riQtf  ,V ?.J 
At  first  it  excites  little  fear  or  appreUensioi>,,l>Mt/Pf;3;^t.it  ibises 
aloft,  last  of  all  it  approaches  even  to  the  sun  and  hides  its  head 
in  the  clouds*  .  i 

..•*«*»..»M^  Maiunty  quo  non  aliud  velacim  uUum  :       , 
M  Mobilkate  viget^  virc^que  adquirit  ettndo  ; 
**  Farva  metu  firimo  ;  mojc  sgae  adlollit  in  aurasy 
*^  jTigrediiurque  soloy  et  cafiut  inter  ntihila  condit** 
Power  enoreases  one  step  after  another ;  and  we  know  tliat  men 
who  have  power  rarely  or  never  relinquish  it,  but  step  by  step 
they  go  on  to  enlarge  it ;  the  progress  of  tyranny  is  slow,  but 
snrs ;  it  is  not  every  day  that  a  Cssar  or  a  Bonaparte  rises  into 
•     view  and  subjects  the  liberties  of  the  people  by  iheJogic  of;  the 
swGord  ;  noy  it  is  by  slow  and  almost  imperceptible  means  that 
'  tyranny  strengthens  itself,  and  at  length  liberty  is  laid  prostrate 
at  the  feet  of  power.     [1  Tuck*  Bliuk*  37 S  md.  ZH^I-^fSee 
J^vndtxy  note  W  3. J     One  of  the  principal  obje&((S  of.  the; Re- 
volution was  to  establish  a  government  of  laws  and  jipt.of  mien ; 
but  in  vain  have  our  Others  and  brothers  bled  if  we  depart  from 
^^    •  those  very  lanr&r^^^f .  we  establish  a  government  of  ,meR  and  not 
>     «f.lawsv  we. found,  a  syatem  of  tyranny  and  (^pr^ssion  of  the 
y     ,  most-  odious  descciption .    [  1  Tu€k*  Bloc  km  40S*']r^(^ee ,  AfipeU' 
. :     ^thoi  noic^  I X  3« J^     I  read  this  book  because  it . conyeys  my>sen-  ^ 
J     timemsy  and;  \&  the  production  of  ^  man  of .  informf^jtJQnr  and 
;      emdnenc&^f^fifhere  his  priBciples  coincide. with,  my  OWXW  I  yfi%h 
to.  give^hitn,  as  •  my  authority.    [  I  7\kek*  Bhch>  4P9  <9^«l[,42^*]"— 
ff      (c^e  ^Jf4iatdioc^  note  Y  2k, J  r,I  ipigbt  go  on  to^ead,  ^  ;(tumber 
mord  of  authorities  of  the  same  kind,  but  I  beg  4ihe  huonorable 
Senate  to  read  for  themselves — to  pay  attention  to  this  book  ; 
j< .    at  the  ;samfi«  time  exercise  theiv  own  judgment^^andt  rely  not 
upo^  tbenopinion  of  another. .  
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The  Senate,  I  hope,  will  excuse  me,  if  my  arguments  ap- 
pear ^ultory  ;  the  arguments  of  my  opponent  bias  led  me  to 
•  .V.  i/it^  apd^the^  short  time  allowed  me  to  prepare  my  reply  j  but  still 
.<f.'.  ttheirtnm)!  Jsope,  will  bear  on  the  main  (question.    [4  Tuck, 
n )^<iBka:Jlt^'%d/ifi€9idiirif  noH  By  fi»  \\*'\-^(Sec  Afifiendi^o^  note  Z  3. J 
I":.  (What  J  .wish  to  impress  on  the  mands  of  this  Court,,  is,  that 
they  ^ill  lean'  upon  their  own  understanding^Dot  en  that  of 
others;   then  you  will  be  able  to  give  a  decision,  and  I  trust 
')ij.    -yclti  will  giv^.a^j^m  one.     [4  Tuck^  J?/ac<t»  ;ia*]-^^5«^  Afifien^ 
,  J.  •.k]£br,>nDiHf  4^')#.^K  VQiay^be  a,iqviestion 

-I  f  ofrdangfiT^^'if  I  publish- a. paper  J  :may  be  twougbt  jijp  fer,,^  con- 
, :  >  .  ttenptf  wbeiril  know  notMn^  of  it;,  ain  .m\i  prpp^e4  tpi ^ake 
)!i  /&de]fe2QaDe($:jIvdp;not  know  whether 'ftA/ at^QP)  49  ^i^^n^mgor 
r  :i:ivno]>^buti(<a(m  puniahed  by.  iine;  and Ampi!l%9li^l^t*ju)T^is  is 
fit(.  'CfckamJ^TiAiJefict'  to  constructive. <;reasQi>/;  it  ;isntrp^  til.ey.4o  not 
<«>     liafcjBvxi^y  Mt  \\  but  tbey  take  awifty  iB^f  Ubert^.j^  maTuPf^eity ; 
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<ii(hi!'thoBe  knt  tittt  to  life.    The  learned  coimsei  lias  quoted 
Judge   Chase's  optnion-^^rmit  me  to  read  one^  not  as  ray 
^inion^  but  as  a  set  off  agidnst  the  one  he  lias  read.    [  1  DaU» 
iefit.  S19.]— ^&tf  j^fiendix^  note  U  u.J      I  cannot  conceive 
liotr  technical  men  can  read  more  than  men  of  common  sense. 
How  can  a  iad  who  has  been  in  a  lawyer's  shop  know  more 
than  even  the  patriotic  Findley,  as  tiie  learned  counsel  was 
pleased  to  call  him ;  I  cannot  conceive  by  what  piY>ces8  of  the 
human  ihtellect,  the  atmosphere  of  a  lawyer's  office^  should 
tiluS)  almost  instantaneously  produce  such  an  illumination. 
If  such  a  young  man  should  tell  the  Speaker,  that  he  knew 
siMhing  about  law  or  Constitution,   I  should  say  he  was  a  very 
jtpt  scholar  indeed^  and  had  a  very  able  teacher  in  impudence. 
Bint  you  cannot  decide  on  constitutional  ground— <you  are  an 
ixniorable    Court,    but   you  do  not    understand  the  Jaw    or 
<3onstitation.     We  shall  see  that  the  power  they  contei^ 
liSr  is  not   given   by  the  Constitution.     [See   ConstUution  o/* 
^.nnmyharua,  act   5.]      From  this  part  of  the  Constitution 
ihey  derive  this  omnipotent  power.    I  shall  read  again  from 
i   Tucker^6  Blaekitdne^  fiage  BT^^^fSee  jlfifi€ndix.j  note  M  ^•) 
iPhus,  by  this  ^construction  of  the  Constitution  there  is  no  ex- 
planation necessary.    Let  us  now  come  down  to  the  laws  of  our 
'G^ti  State,  which  I  thought  were  to  be  the  rule  for  noiy  conduct, 
iititil  'my  honorable  friend  told  me  otherwise.     [^State  hoaoay 
CdTy*8  Sd*  \0{,'\^-^fSee  jififiendix^  note  €  4»J     If  my  idea  of 
the  Constitution  of  the  State  is  correct,  they  cannot  go  beyond 
4he  limits  of  this  act.     What  is  the  use  of  specifications,  if 
by'  OQe  sweeping  clause  they  make  the  common  law  do  every 
iKItig?   '[reads  further,}     Why   are  other  powers  defined? 
Why,  in  the  name  of  common  sense,  grant  them  other  pow-. 
-ere,  When  by  one  sweeping  clause  they  can  do  what  they  listi 
[fer.  28.]     Here  is  another  power  granted  to  chastise  At- 
tomies  if  they  misbehave  ;  this  appears  to  me,  according  to 
-my  fumble  apprehension,  to  be  common  sense  ;  but  why.  de- 
line  a  power  if  they  can  do  what  they  please  by  introducing 
the  common  law  ?     Upon  this  law  all  the  others  depend,  and 
if  this  feils,  all  the  others  must  fall  to  the  ground.     Will  my 
leartied  friend  confess,  that  he   is  guilty,  and  sut;)^ut  to  the, 
mfercy  of  this  Court  ?   I  fear  he  will  not. 

;>•'.■ 

r 

l^t  evldei/tly  was  intended  that  the  Con^itution  jshould 
coHtml'  all'  !aws  repugnant  to  this  instrument. ,  Yet^  I  .5ay> 
that  «ftei'  the  Constitution  was  adopted  it  restrained  the  cooti- 
-nuation  of  that  power.  [4  St.  L,  eO.J^i-^CScp  ^ijiefidi^^  .note 
D  4.)  [3  5^;  X.  i.y^CSee  Jpfiendia;^  note  £  4l.J  .1  .only 
reft'r  fe  th^^  ih  order  to  shew  that  the  Legislature  was  at 
all  tVrtifes  aWxlbus  to  preserve  the  liberties  pf  ,the  peofile* 
[Sect.  fS.]  'You  see  the  great  care  the  Legislature  of  that 
itiale  Uyck  to  secure  and  preserve  our  rights;  but  in  vain  aue 
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an  these  prorisiotis^  if  by  a  constructive  coisMaptf  the  Qaaft 
hare  power  to  fine  and  imprison.  ..  -^ 

Now  I  contend  that  the  Judges  ought  to  follow  the  ^irit  of 
the  laws  of  this  State  and  the  spirit  of  our  Constitutioa>  «ul 
not  of  a  Constitution  hostile  to  our  government^  our  mannen^ 
and  our  customs.    Is  the  Constitution  a  mere  nose  of  w^^ 
which  the  Judges  can  shape  just  as  they  please  ?  If  you  have 
offended  my  friend,  you  must  make  atonement,  or  I  will  send 
you  to  prison.     I  appeal,   whether  this  is  justice,   to  that 
common  law  written  on  your  hearts  by  the  almighty  law 
giver  of  the  human  race.    The  gentleman,  in  my  opinioo^. 
has  been  travelling  out  of  his  road,  for  he  fancies  the  castles 
he  has  built  in  the  air,  and  which  are  falling  into  ruins^  to  b($ 
the  ruins  of  that  strong  fabric  we  are  endeavoring  to  raise  ^ 
he  has  raised  up  and  beat  down  his  own  castles,  supposing  that . 
when  he  had  done,  he  had  vanquished  all  opposition.    He  hsw 
occupied  a  great  deal  of  time  in  readiirig  authorities,  from. 
British  precedents,  and  endeavored  to  establish  them  as  the  law . 
of  the  land ;  I  have  not  sti*ength  to  puraue  him,  but  my  learn- 
ed friend  will,  I  am  sure  pursue  him  ;  and,  I  think  fatally  to. 
his  argtiment.     [^  Godwin^ a  Political  Justice^  290.}— (^^etf  •^^ 
pendij^^  note  1 4. J      I  did  iiot  say  any  thing  -about  quibbles—** 
sophistry  was  my  word — but  here  it  is  called  law  jargon — I  dp 
not  pay  it  is  coiTCct^I  read  the  authority*— and  the.  gentleman  > 
says,   that  "We  are  to  be  governed  by  precedent.     We  now  *■ 
come  down  to  our  own  country  precedents.    Bradford's  case  . 
is  mentioned ;  he  had  published  in  a  newspaper  respecting  thQ  , 
merits  of  a  cause  in  Court.     Now  ;try  this  by  the  bed  of  Pi:q-i 
crustes,  and  see  if  you  can  make  Mr.  Passmore's  case  fit  th'isf  j 
no,  I  am  confident  you  cannot ;  he  only  said  this,  that  Mr.  Bayt 
ard  was  meanly  attempting  to  keep  him  out  of  his  money  three  • 
months  longer. 

But  in  the  name  of  goodness,  if  lawyers  disagree,  ought  Mr. 
Passmore  to  suffer.    Permit  me  to  go  back,  as  the  short  time 
I  have  had,  has  not  enabled  me  to  arrange  my  ideas  in  the  or- 
der Icould  wish  ;  Mr.  Bayard  tells  you  in  his  testimony,  that  Mr» 
Berrett  told  him  the  award  had  gone  against  him,  and  that  Mr. 
Passmore  told  him  the  same  thing ;  last  of  all  the  Sheriff  gave 
him  a  hint,  and  Mr.  Bayard  catainly  took  the  hint ;  for^  upon 
thi84tafbrma:tton,  he  applied  to  an  Attorney  for  counseU    But  it  . 
happens  that  the"  Attorney  does  not  do  it  in  time*  '  Mr.  Levy 
writes  him  a  letter,  which  by  an  extraordinary  process  objliteratea  . 
all  notice  t)f  the  award  from  the  mind  of  Mr.  Bayard,  and  be  ^ 
files  exbeptidhs..   The  learned  counsel  put  the  question  .ter  , 
every  witneiss,  isnot  this  cause  now  pending  before  this  hooqr- 
able  Court  ?    Now  we  know  that  the  Supreme  Cpurt  cannot.  . 
draw  a  case  into  Court  in  order  to  make  e.videpce  in  their.  ! 
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Wftllt  but  Mr.  Bradford  is  dismissed— be  is  not  im- 
misoned^-why  so,  if  it  is  true  that  this  is  legal,  why  deviate 
from  the  law?  Because  this  bed  will  not  fit  Mr.  Passmore. 
Try  another.  Mr.  Carrol,  the  bishop  of  the  Catholic  church, 
issues  the  thunders  of  the  church  against  certain  individuals, 
parties  to  a  ^uit  then  pending — the  Court  issue  their  thunders 
against  him^he  comes  before  the  Court,  and  tells  them  that 
he  does  not  know  that  a  cause  was  pending.  The  gentlemen 
say  we  will  hold  this  case  under  advisement !  Advisement! 
That  is,  we  are  not  willing  to  lose  the  power,  but  let  him  go. 
This  case  then  does  not  fit.  Let  i^s  try  another.  Rolph  came 
into  Court  and  made  an  atonement  to  the  profession.  This  is  - 
the  rub-—"  atonement  to  the  firo/ession.** — Now  the  streams  of 
justice  flow  pure  and  placid,  not  turbid  and  foul.  What  was 
the  conduct  of  Mr.  Kitchen  ?  Was  he  not  as  much  to  blame  as 
Mr.  Passmore  ?  If  he  had  determined,  as  a  good  man  ought 
to  have  done,  to  destroy  the  paper,  nothing  more  would  have 
been  kz^wn  in  the  business. 

Did  Mr.  Bayard  state  to  the  Court  what  Mr.  Passmore  told 
him  respecting  the  award  ?  In  the  case  of  Rolph  the  Court 
seemed  to  be  satisfied  with  the  atonement  made  to  the  bar, 
and  dismissed  him.  Well,  but  this  does  not  carry  them 
through*  Mr.  Duane's  case,  I  think  he  was  fined  and  impris- 
oned----true,  but  Mr.  Duane  did  not  apply  for  the  impeachment 
of  the  Judges — he  knew  he  could  get  no  redress,  by  applying 
to  the  then  House  of  Representatives  of  the  United  States — 
he  knew  that  they  would  give  him  no  redress.  We  come  now 
to  the  great  case  of  Oswald  ;  this  fits  just  to  a  shaving.  {Osw. 
Casey  for  which  see  jipfiendix,']  One  principal  reason  for 
punishing  a  contempt  of  this  kind  is,  that  it  may  not  impro- 
perly bias  the  minds  of  the  Jury.  The  case  of  Mr.  Passfmore 
was  not  for  Jury  trial — ^the  Court  were  to  determine  whether 
the  exceptions  were  valid  or  not — ^this  could  only  operate  upion 
the  Judges ;  and  are  the  Judges  so  much  their  own  enemies, 
that  they  cannot  trust  their  own  minds  ?  therefore  it  could  not 
have  any  effect  in  Mr.  Passmore's  case,  or  if  it  had,  it  would 
be  against  him.  [Reada  fiart  of  Henry^s  last  te9timon^']'»»*C See 
page  121  q/*  this  book..)  Here  he  is  to  be  "  iaid  by  the  heels  J* 
Mr.  Passmore  is  to  be  "  laid  on  his  back.**  Now  how  does 
Oswald's  case  fit  Mr.  Passmore  ?  Here  is  a  direct  application 
to  the  people ;  expressly  to  the  very  men  who  are  to  sit  on  the 
Jury,  and  hints  that  the  Judges  are  prejudiced  against  him  9 
Mr.  Sampson  Levy  says,  Mr.  Passmore  was  humble,  and  he 
wished  to  impress  it  on  the  minds  of  the  Court,  that  he  meant 
no  contempt  to  them.  Here  is  lomther  point,.  Oswald  re&ised 
to  answer  interrogatories.  But  it  seems  if  bft^  does- answer  in- 
tenogatories  he  is  sent  to  prison — if  he  does  not  answer  he 
is  also  scRt  to  prison.    The  last  case  stated  by  my  \;rorthy 
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friend,  is  tfiat  of  the  farmer  and  the  doctor.    The  femiei*  g«»* "? 
sick ;  sends  for  the  doctor ;   he  comes  and  finds  the  man  veiy  ^ 
sick,  feels  his  pulse,  looks  wise  ;  well,  he  must  be  governed  by": 
precedent ;  he  looks  at  a  book,  and  finds  bleeding  and  warm" 
water  recommended ;  he  then  bleeds  him  freely  and  drenches- 
him  well  with  warm  water — when  the  man  recovers  the  doctor   .' 
wzdts  on  him  with  his  bill — ^he  refuses  to  pay — ^tlie  farmer  goea   . 
to  an  attorney,*  gives  him  a  fee — the  attorney  looks  wise  also-— 
tumbles  over  volumes  of  law  books — ^tells  the  fanner  the  doctor  * 
is   right — ^the  doctor  has  a  right  to  your  blood  and  I  to  your 
money.     How  so,  says  the  farmer  ?     The  law  guarantees  the 
right,  says  the  lawyer.     The  constitution  or  some  law  of  the 
State  ?  no— rwhat  law  then  ?  Why  the  common  law ;  ivom  time   ' 
innmemorial  the  doctors  may  take  Uie  blood  and  the  lawyers  the 
money,  and  if  you  make  any  further  objections  you  shall  be  ^ 
committed  for  a  contempt.     I  undei*stand  this  action  is  removed  '^ 
into  Court  by  ceitioi'ari,  and  I   feel  a  little  apprehensive  my-' 
learned  friend  may  be  committed  for  a  contempt.     I  do  not  mean 
to  thix)W  any  contempt  on  tlie  reputation  of  a  good  man  and  a 
learned  physician.    This  is  an  abuse  of  the  act,  and  If  so  it  mudt 
be  condemned.    Could  I  think  the  case  would  furnish  any  Hght  to 
the  Senate,  I  should  have  no  objection  to  discuss  the  constitu-  *' 
tionality  of  the  law.     But  here  he  and  I  have  been  speaking  of  ^ 
an  action  now  pending  in  Court ;  and  can  they  be  serious  wheli 
they  tell  you  this  contempt  of  Mr.  Passmore's  is  such*  an  enor-  - 
mous  offence  ;  and  the  dangers  that  might  result  to  society*  if 
Eassmore  was  to  pass  unnoticed.     I  confess,  Mr.  Speaker,  thtit  • 
I  had  no  wish  to  treat  this  subject  in  this  manner,  but  We  ai-e*^ 
dragged  into  it,  and  we  must  talce  them  in  their  own  way*  and- 
fight  them  with  their  o^vn  weapons.  *    ^ 

If  they  were  serious  that  this  contempt  could  be  treated  In  this  * 
way,  one  of  the  evidences,  brought  before  you,  would  not,  in- 
stead of  relating  simple  facts,  have  undertaken  to  reason  and  say^ 
that  this  impeachment  was  well  founded.     IReads  fi-om  Montes- 
qudu^9  Sfdrit  qf  Law9y  Chafi,  16.]     Any  thing  may  be  said  against . 
the  Legislatureyeveiy  species  of  obloquy,  indignity  and  contempt 
may  be  poiHred  out  witli  impunity,  no  common  law  interposes, 
but  not  awoi*d  against  the  lawyers,  the  Court  or  a  favorite  of  the 
Couit-*-no,  not  a  word— this  motto  is  written  on  their  front, 

"f     •  ,  ftroeuij  firocul  este  firqftini. 

keep  «t  a  didtance>-*-<«  respectfiil  and  awfiil  distance — ye  profane, 
y)e  vulgar  heftl-«4«at:th^  buzzard  of  fine  and  imprisonment. 

There  is  onfe  paper  which  I  had  forgotten  to  read,  whigh  wil^ 
give  some  htfbiiiiation  on  this/ object.  [Covtrnwcf*  the  retuling, 
tf  Mr.  Lfwsg*^  ofdnitm  to  PoMmore  in  vniting,  a  cofiy  <^  itthkii  wa^ 
couid  ?wt  corwcniSktly /irocure.']  ^> 

Mr.  Ij:gersoll.  Mr.  Speaker,  I  will  not  object  to«iiy.rtilBg 
that  is  regular ;  but  I  will  appeal  to  the  counsel  for  tlieY&attagew 
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if  this  praceeding  is  correct  or  nvoold  be  tolerated  in  any  tegvto 
couit  of  justice. 

Mr.  RoDWEY.  Mr.  Speaker,  I  have  no  hesitation  in  saying  it 
is  perfectly  regular  after  the  noode  of  argument  pureued  by  the 
learned  counsel ;  you  have  beard  extracts  from  newspapers  read 
by  that  gentleman  ;  you  have  had  Mr.  Tucker's  opinion  read  over 
and  over  again ;  although  he  is  a  high  legal  character,  yet  those 
opinions  bore  very  distantly  on  the  case.  The  manager  wishes  to 
read  this  in  order  to  shew  that  the  fe.ther,  and  the  author  indeed, 
of  the  introduction  of  this  doctrine  of  contempts  in  Pennsylvania, 
speaks  in  explicit  terms  in  favor  of  an  impeachment  on  the  present 
occasion.  Surely  if  the  opinion  of  Doctor  Tucker,  of  Virg^ia,  is 
to  weigh  in  this  case,  then  surely  the  opinion  of  one  rf  the  most 
abl^  and  eminent  counsel  of  the  Pennsylvania  bar  may  be  read. 
I  do  appi'ehend  fi-om  the  wide  scope,  and  from  the  Uberality  shewn 
in  the  course  of  this  prosecution,  the  reading  of  that  opinion  will 
not  be  denied  to  us.  It  is  nothing  more  than  an  act  of  justice  to 
the  part  of  the  prosecution,  and  to  this  honorable  Court,  as  I  am 
t:oniident  tiiey  would  not  wish  to  exclude  a  ray  of  light. 

Mr.  Dallas.  It  is  obvious  that  tliis  is  not  a  regular  authority 
but  mere  matter  of  opinion,  and  as  such  I  can  do  nothing  ijoore  but 
to  enter,  in  a  sdemn  manner,  my  pix>te8t  against  its  being  read. 
Ti*ue  it  is  that  I  read,  Tucker's  Blackstone,  and  an  extiact  from 
a  aew^Mper,  to  shew  upon  general  principles  the  very  reason  of 
the  common  law — These  were  the  repoits  of  judicial  decisions  or 
well  digested  comments  upon  them ;  but  thero  never  was  an  idea 
entertained  that  an  <^ini<»  given  ex  post  facto,  was  ever  allowed 
to  be  read  in  evidence.  As  a  lawyer,  the  worthy  gentleman  who 
wrote  the  letter  is  entitled  to  his  fee.  But  it  is  not  proper  authority 
to  be  read  here.  Let  him  read  all  the  system  of  Utopia — Jjl  the 
vile  trash  of  Godwin ;  the  gentleman  may  read  even  his  doctrine 
that  foroication  is  preferable  to  matrimony,  but  I  must  object  to 
the  reading  of  that  paper. 

Mr.  Rodney.  It  would  seem  that  if  this  had  been  printed  in 
a  book,  it  would  be  competent  evidence.  Wh^  we  consader 
that  it  is  derived  from  the  fountain  head  of  the  cause  now  at 
ismei  we  ought  to  be  alk>wed  at  least  to  read  it  It  Is  not  evidence»> 
I  agree  with  the  gentleman ;  but  when  he  reflects  cm  the  lib^«tity 
which  has  been  extended  to  the  hoooi^le  counsel,  I  hope  that  the 
same  liberality  wiU  be  extended  to  us.  However  we  subroit-the 
matter  to  this  Court,  they  have  the  power  of  decidmg  in  «uch 
cases,  and  I  hope  they  will  exercise  it  on  the  present  occasion. 

Mr.  Dallas.  We  agree  to  it  at  once ;  t^t  in  order !»  avoid 
cifttahliflhing  a  precedent;,  we  declare  that  it  is  done  expressly  at 
the  instance  of  the  prosecution. 

Mr.  Whitehill,  (Weaker.;)  If  the  gentlemen  can  agree 
Uiemselvts  it  "viU  be  better. 
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Mk\  BoxLBAU.  [Rtadapart  of  Mr.  Lemi's  o/drdon,']  This,  8ii> 
is  the  opinioii  of  Mr.  Lewis,  who  was  the  advocate  for  the  inpri* 
^nment  of  Oswald. 

Mr.  Dallas.    I  wish  the  whole  of  the  opinioii  to  be  read. 

Mr.  BoiLEAu.     [Reads  the  residueJ] 

Mr.  Dallas.  Sir,  give  me  leave  to  thank  the  gentleman  for 
reading  that  paper.  I  have  often  been  told  of  it,  but  never  heard 
it  read  before. 

Mr.BoiLEAU.  The  gentleman  is  perfectly  welcome  to  it.  Here 
1  would  remark,  that  this  is  the  opinion  of  the  very  man  who  ad- 
vocated the  measui'e  in  the  case  of  Oswald,  and  who  has  said  that 
that  case  could  not  fit  ^r.  Passmoi*e.  It  is  not  at  all  strange  that 
Messrs.  M^Kean  and  Lewis  should  hare  acted  as  they  did  ;  that 
they  should  not  dcpait,  in  tiie  convention,  from  an  opinion  once 
publicly  expressed*  My  learned  opponent  has  reasoned  very  cu- 
riously indeed  on  tlie  ^<  Hundred  dollar  act"  He  seems  to  think 
that  if  the  Legislature  do  a  wrong  or  unconstitutional  act,  tlie 
Judges  are  justified  in  following  their  example.  If  the  Legisla- 
ture have  done  an  unconstitutional  act,  ^they  ai*e  responsible  for. 
k.  To  whom  ?  To  the  people  whose  servants  they  ai'e  ;  and 
they  will  send  others  better  instructed  to  the  Legislature  who  will 
repeal  the  act ;  but  the  Judges  ai*e  not  responsible  to  the  people. 
It  has  been  intimated  by  the  learned  counsel,  that  befox:e  the 
High  Court  of  Errors  and  Appeals,  or  the  honomble  and  leai*Qed 
Judges  of  the  Supreme  Court,  or  before  the  Judges  of  the  Couit 
of  Common  Pleas,  and  some  others,  a  man  was  as  likely  to  get 
justice  done  him  in  such  a  case  as  this,  as  before  the  high,  the. 
unbiassed,  and  unprejudiced  tribunal  before  which  I  have  the 
honor  now  to  stand.  I  deny  the  proposition ;  there  is  not  the 
same  chance  diat  an  oppressed  individual  will  get  justice  there  as 
ready  as  before  a  Court  like  this.  But  shall  one  officer  gf  the  State 
sit  in  judgment  on  another  officer  entirely  independent  of  him  or  his 
authority  ?  No,  sir,  this  is  the  proper  Court  to  examine  into 
cases  of  this  kind,  and  before  this  Court  must  they  be  tried,  and 
you  must  decide  the.  controversy.  You  are  responsible  for  your 
conduct ;  you  must  be  responsible  to  this  higher  tribunal ;  the 
people  will  sit  in  judgment  on  your  conduct  Nor  will  it  do  for 
you  to  say,  you  followed  British  precedents,  read  to  you  from  the 
days  of  Alfred)  dowft  to  those  of  George  the  third,  king  of  the 
united  kingdoms  of  great  Britain  and  Ireland,  defender  of  the 
faith  ?  TWa  wiH  not  do ;  you  must  be  able  to  shew  that  your 
judgment  was  formed  on  the  laws  and  on  the  Constitution,  and  that 
you  have,  as  I  said  before,  relied  on  your  own  opinions,  not  on 
those  of  another  man.  You  have  the  laws  and  the  Constitution 
before  you,  and  by  them  will  you  also  be  tested.  I  was  well 
aware  that  an  attempt  would  be  made  to  overwhelm  you  with  a 
midtiplicity  of  authorities ;  but  I  trust  it  will  pit)ve  fiitile*  Ow- 
ing to  an  indisposition  I  am  not  able  to  conclude ;  If  die  Court 
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Will  indulge  me  with  an  hour  in  the  afternoon,  I  will  be  grateful 
for  thcrfavor*  Adjourned. 

SAME  DAY,  P.  M. 

Mr.  BoiL£Au-»-in  continuation. 

Once  more  I  aak  your  patience  and  attention  for  a  few  ibo^ 
ments,  while  I  make  some  further  obseiTations  on  this  interest- 
ing'cause  now  at  issue  before  you.  To  me  it  is  unpleasant  to 
be  placed  in  my  present  situation,  but  I  am  appointed  to  the  tasky 
and  I  would  be  unworthy  of  confidence,  did  I  not  do  my  duty  to 
the  best  of  my  ability.  I  might  follow  the  example  of  the  learn* 
ed  counsel,  and  read  a  number  of  authorities  from  the  book% 

'  wMcb^  though  not  immediately  applicable,  may  bear  upon  the 
jnmik'pomt  of  this  case  ;  here  are  one  or  two  books  which  I  wish 
to  read  on  thi«  account  [  Ut  Vol,  Min.  73.]  From  these  extracts 
it  will  appear  that  I  was  correct  in  stating  the  cause  of  the  origin 
of  the  American  Revolution.  I  beg  leave  to  read  another  author- 
rky.  {Jeff:  Mtesy  Rawl€^9  Edit,2^^.  Another  Edit A9\.'] — CSee 
jipfientHxj  note  M  4.  J  This  I  hope  will  not  be  considered  as  the 
^.  effusions  of  a  maniac,  or  the  Utopian  scheme  of  a  theoretlck  phi- 
» \  Josopher  or  enthusiast    Sorry  I  am  to  say,  that  the  conduct  of 

i;  '  vien,  no^  before  your  bai*,  if  not  checked,  will  render  our  fond 
hopes  of  realizing  a  free  government  unavailing,  and  will  prove 
a  mere  Utopian  scheme  indeed. 

'  I'  feel  it  my  duty  to  take  some  notice  of  what  fell  from  the 
learned  counsel.  Insinuations  have  been  thrown  out  against  the 
character  of  Mr.  Heniy ;  I  venture  to  asseit  that  his  chai'acter 
would  not  suffer  by  a  competition  witii  my  learned  frienid's  and 
mine.  Mr.  Passmorc  came  from  Massachuse^  ;  his  father 
served  in  the  revolutionary  war ;  he  fought  and  bled  and  died 
for  our  independence.  Mr.  Dallas  has  sud  that  Mr.  Henry  has 
lieen  a  volunteer-*-admit  it  for  arguments  sake-^<and  what  does 
it  amount  to— precisely  to  this,  that  Mr.  Henry  has  stept  forward 
to  vindicate  the  rights  of  his  fellow  citizens,  and  procure,  justice 
to  an  oppressed  individual. 

Mr.  Passmore  is  said  to  have  quizzed  Mr.  Bayaitl  and  the  othcf 
Undei*writers,  out  of  a  considerable  sum  of  money  ;  tliis  does 
not  appear  to  have  been  the  case  ;  one  thing,  however,  appears^ 
that  Mv.  Passmoi*e  has  been  pai*tially  treated  s  and  he  appeal's  to 
have  paid  to  differont  gentlemen,  fom*' hundred  and  thiity-five 
dollars  for  his  Attornies  fees-^hus  has  Mr.  Passmore  been  quiz- 
zed. I  hold  a  paper  in  my  hand,  which  I  will  put  into  the  hands 
of  the  learned  counsel  for  the  re^^xmdents,  as  it  would  ht  disa- 

.  J  ^rccable  to  i;ead  it  in  this  hoose.  But  if  they  kneiw  of  those 
judgiTients  against  Mr.  PasSmoi^,  why  ^bouid  they  attempt  to 

,  increase  his  difficulties?  and  de^tt'fty'him? 

,  ;  I  i)ow,  proceed  to  the  last^paif  of  my  argurtient;'that'the  pun- 
ishment inflicted  on  Mr.  Pa^stobi-e  "V^  ihild  and  moderate,  mark* 
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ed  with'  humanity  and  forbearance.  I  befieve  it  to  be  a  coiTect 
piinciple,  that  punishment  should  always  be  pit>pordoiied  to  the 
crime,  and  that  in  a  republic  the  punishments  ought  not  to  be  so 
severe  as  in  a  monarchy.  These  sentiments  have  some  autho- 
rity to  support  them ;  and  as  I  rather  give  the  sentiments  of  em- 
inent men  than  my  own,  I  shall  refer  to  Beccaria  on  Ptmishments. 
\Beccarla  on  Crimea  and  Punishmenta^  fiagrs  It  and  169.]  This  is 
correct  sound  I'easoning ;  no  man  of  sound  understandii^,  and  if 
his  mind  is  composed  as  mine,  and  I  trust  youi*s  is,  will  ecmtra- 
dict  tliis  doctrine.  This  will  be  further  conxtborated  by  turning 
to  [1  Montesquieu* 8  Sptrit  of  Lanvs^  I03.']'^f  See  ji/tfientHxj  note 
Q  4. J  What  impressions  must  it  make  on  tlie  mind  of  aman, 
when  he  must  make  concessions  to  another  who  he  supposes  has 
injured  him  ;  he  must  experience  indignant  feelings,  or  he  is  un- 
worthy of  a  republican  government.  [Do.  104.]  Severe  punish- 
ments destroy  the  very  germe  of  liberty  in  eveiy  country.^  {Do, 
108.]  The  last  that  I  shall  read  from  this  book  is  in  [1 13.]  On 
principles  like  these  was  our  Constitution  founded.  We  >find  it 
I'ecorded  iii  the  Bill  of  Rights,  section  13,  ''That  excessive  bail 
shall  not  be  required,  nor  excessive  fines  imposed,' nor  cruel  pun- 
ishments inflicted."  Compare  this  doctrine  and  the  proceedings 
of  tlie  Supreme  Court  against  Mr.  Passmove.'  What  did  he  do 
to  merit  the  punishment— to  be  committed  to  prison  for  thirty 
days  and  pay  a  fine  of  fifty  dollars  ?  He  was  punished  because  he^ 
would  not  make  concessions  to  Mr.  Bayard ;  lyir.  Passmore  shew- 
ed every  disposition  to  make  any  concessions  Uy  the  Court  that 
might  be  deemed  necessary— nayj  the  Court  rxknowledged  that 
they  were  satisfied.  In  what  law — »in  what  Constitution  can  we 
find  any  authority  for  this  proceeding  ?  He  is  told,  imperiously, 
you  must  make  concessions  to  Mr.  Bayard ;  this  he  would  not 
do,  because  he  thought  Mr.  Bayard  had  injured  him.  I  ask,  how 
any  man,  possessing  the  feelings  or  the  spirit  of  a  man,  could 
make  such  concessions.  It  is  impossible  that  any  rational  man 
that  should  sit  on  a  Jury-trial  could  be  operated  upon  by  the  libel 
of  Passmore,  so  as  to  prejudice  him  against  Bayard-— No,  sir, 
the  conti-ary  effect  would  actually  have  been  produced.  When 
3he  had  satisfied  the  Court,  I  think  they  ought  t9  have  lef^  Mr. 
Bayard  to  his  remedy.  The  learned  counsel  tells  us^  tp  look  at 
Mr.  Bayard.  This  is  the  first  time  that  I  ever  heard  it  intimat- 
ed that  bea\ity  was  taken  into  consideration  in  a  coi|rt  of  justice ; 
must  a  man,  with  bad  featui'es,  avoid  shewing  an  ugly  fiu:e  in 
couit,  lest  he  may..'t>e  ^puni^ed  for  a  contempt  of  uie.  court  ? 
Were  beauty  to  be  the  criterion  by  which  a  court  is  t»  decide 
l^^tween  advei'se  parties,  I  apprehend  that  if  my  learned  friend 
and  myself  had  a  cause  pending  between  us  and  Mi*.  Passmore, 
judgment  might  go  against  us  both.  It  appears  that  Mr.  Bayard 
was  tlie  favorite ;  you  must  ma^e  concessions  to  him,  or  you  will 
be  punished,  although  Mr.  Passmore  declares  he  does  not  know 
4  ,^.  .,  .  that  the  causa  is  pending;  his  ij^Qorance  i&tlo  exctise,  but  on 


>  f  '3 


_.'J.  ,."• 


r       330       ] 

I 

the  Bide  of  the  Judges^  error,  mere  error  of  oimiion,  is  to  be  ex^ 
tttsed.  But  if  the  Judges  are  guilty,  fou  must  punish  them^ 
Let  uft  hear  what  is  said  on  that  subject  on  a  recent  trial  of  this 
satuit.  iAddiwm^aTHal\07,']—(SeeJt^w7idia:^not€P^.J  Even 
a  common  fiumer's  ignorance  is  no  excuse,  but  if  he  commits  a 
contempt  he  must  be  punished,  and  I  suppose  the  soldei^r  of  a 
dn  kettle  must  share  the  same  £eite ;  but  the  Judges  are  to  be  exp- 
ensed for  their  ignorance*  We  do  not  pretend  to  understand  the 
law )  but  we  will  take  the  materials  they  have  funushed,  and  out  <^ 
their  own  mouths  let  them  be  judged ;  but,  perhaps,  says  tlie 
gentleman,  '^  tempara  mutantvr^  et  tum  mtUanrnr  cum  i/Zlta,"— -the 
times  are  changed  and  we  ai%  changed  with  them*  These  same 
feasons  will  opemte  now  against  those  at  your  bai\  But  what 
are  the  examples  of  the  bai*  ?  They  thought  tliere  was  too  much 
melt:y  shewn.  Where  is  that  milk  of  human  nature  which  flows 
in  their  breasts  ?  Curdled,  frozen,  when  Passm9re  comes  into 
Court-^Passmore,  thou  reptile  !  tl>ou  worse  than  the  adder  I  thou 
worse  than  the  t«ptile  who  slings  his  benefactor  that  cherished 
him  in  his  bo8om-«-<ome,  thou  ingrate,  prosti^ate  yourself  at  the 
feet  of  Mr.  Bayuxl  and  the  Judges,  and  let  him  and  tliem  put 
their  feet  upon  your  neck»  implore  their  fbi*giyeness  and  make 
ackMWiedgmetit  for  their  great  kindness  to  you. 

That  t!ie  treatment  of  Mr.  Passmore  was  ciiiel  and  vmdictivey 
let  us  take  a  view  of  his  situation  at  that  time.  Let  me  lead  your 
imagiilation  to  his  chamber,  there  you  will  see  his  affectionate 
wiffe  hanging;  over  her  dying  child,  lingering  in  the  last  moments 
of  expiring  nature,  mingling  her  tears  with  the  deathly  sweat  up- 
on its  face — at  this  moment  you  see  an  officer  enter  and  lay  hold 
of  him,  and  drag  Tiim  to  prison ;  see  him  traver^g  the  ^  man- 
sion of  his  prison-house'^  with  rapid  step*— at  last,  see  him  over- 
whelmed with  anguish,  sink  down  upon  a  seat  in  the  comer  of 
his  prison,  in  melancholy  stupors-listening  to  the  sound  of  the 
bell.— ^TiS  the  solemn  toll  inviting  his  neighboi'S  to  the  funeral 
of  his  child — 6ee  him  rise  and  run  to  the  darkened  window — 
straining  his  eyes  to  see,  threugh  the  iron  grates,  the  passing 

iuneral^-«^his  wife,  with  tottering  step -But,  I  can  pursue 

the  scene  no  fuither.— ;— — This— *his  touches  the  string  where 

*^  agonies  are  bom."— ^ ^Yet  the  learned  counsel  say — ^he  was 

treated  with  ioo  much  forbearance— too  much  mildness,    ■ 

Cood  heayeAs ! ^O  ye  stenographers — drop  a  tear  on  those 

Words  and  bjot  them  out  forever let  it  not  appear  on  record, 

that,  in  a  free  country,  such  conduct  was  ever  deemed  ts/ordear- 
ing  alKl  ndld. 

You  have  heai^  much  of  precedents  ;  but  I  beg  you  not  to 
establish  a  p»9cedent  whkh  w4U  ruin  the  liberties  ra  your  coun- 
try. You  hfi^  been  told  tO'k>ok  at  Oswald's  ca§e ;  I  request  you 
to  look  at  ens^iited  EmoipQ*  The  Bastile  was  not  built  in  one 
day  i  tk&.sfmkQ&9Hf^  laid  one  day  afler  another  y  tyranny  proigi*esses 
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intenaibly.  If  ptoceedings  of  this  kind  aipe  sanctiooed,  umaBi 
"vnthout  knowing  the  cause  of  his  pumahment,  may  be  torn  {h>m 
the'  bosom  of  his  family  bxxA  immured  m  a  prison.  To  you  we 
look  for  a  remedy.  To  prevent  a  state  like  this,  check  it  in  its 
bud,  for  should  it  blossom  and  ripen  into  maturity,  its  evijs  vill 
be  irremediable. 

Let  us  look  once  more  to  an  expression  of  Mr.  Jefferson,  the 
man  of  the  people.  [Jeffereon^a  JS/bte&y  229.]— ^fi'^e  jlpfiendixy 
nott  S  4. J  You  may  expect  to  see  other  precedents  growing 
out  of  that  one,  until  all  is  gone.  This  is  to  me  an  important 
task,  but  I  cannot  desert  the  path  of  my' duty.  I  sincerely  de- 
plore the  necessity  of  instituting  this  prosecution  ;  but,  if  tbcy 
are  guilty,  I  say  that  they  should  receive  that  punishment  which 
the  Constitution  pmnts  out.  Let  me  inti'eat  you  to  vindicate  the 
cause  of  liberty,  and  the  rights  of  the  citisens  of  Pennsylyama. 

Let  me  adopt  and  apply  the  sentiments  of  the  elegant  Curran 
— "  Liberty  is  commensurate  with  and  inseparable  from,  the  soil 
of  Pennsylvania,  which  proclaims  to  tb^  stmngei^  sud-  the  i|o- 
joumer,  the  moment  he  sets  his  foot  upon  Pennsylvmta  efurth* 
that  git}und  on  which  he  tl*ead^  Is  holy,  and  conseerKe^}  by  ^4e 
Genius  of  universai.  EMANcipArjoN.  No  matter  in  what  i«nn 
guage  his. doom  might  have  been  pronounced'^-^o  matter  wbait 
ooniplexion  uicompatibie  with  freedom,  an  Indian  or  an  Afncaiv 
sua  rnfUf  have  burnt  upcxx  him  ;-^no  matter  In  what  disasf^ixwc' 
battle  his  tibetty  may  have  been  cloi^ea  down^^no  matter  with 
what  solemmty  he  may  have  been  devoted  upon  the  ah^ir  of  sUu* 
vcry'—Ahe  first  mom^it  he  touches  the  sacred,  soil  of  Pennsyim^ 
nia,  the  Altar  and  tht  God  sink  together  in  the  dust ;  his  soul 
walks  abroad  in  her  own  majesty  ;  his  body  swells  beycoig  the 
measure  of  his  chains,  that  burst  around  him^  and  he  stands  rt^ 
deemed,  regenerated  and  disenthi^ed  by  the  iniesiatable  Genius 
of  umyERSAL  jEjKrviifr/Pii9'/oiyr.''«^May  these  sentiments,  expt^easr* 
ed  but  figuratively  •of  another  country,  be  realized  in  P^^msyivRBia* 

Mr.  Speaker,  I  am  about  to  close  my  observations  t  and  I  hope 
it  is  the  last  time  it  will  ever  be  necessary  for  me  to  address  you 
on  so  extremely  unpleasant  an  occasion^  and  this  will  depend  ve- 
ry much  on'  your  decision.  Bcfowe  I  take  my  leave  of  you,  let 
me  put  one  or  two  questions  to  you.  I  put  them  to  you  in  the 
presence  of  the  House  of  Representatives— I  put  them  |o  you  ii> 
the  presence  of  the  citizens  of  Ptsmsylvania)  who  arc  anxiously 
waiting  for  your  decision — I  put  them  to  you  in  the  presence  <>f 
Hjm,  who  is  tlie  seai'pher  of  all  hearts.-— 

Do  you  think  the.  Judges  haveb^nvf^ilty  of  a  misdemeanor 
m  office  ?— ^If  you^answ^er  in  the  nffirmatwe— I  p«t  this  questidQ 
to  you-T-Does  not  justioe,  mquioe  that  they  should  be  punhhed  ?~ 
If  you  answer  in  the  afiirmativ&^-I  put  this  final  questifm  txyyou 
—Can  you  do  any  thing  better  than  justice  ?— If  you  answer  in 
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the  negative— then^  in  the  name  of  the  House  of  Representa- 
tires,  I  demand  justice«4n  the  name  of  the  people  of  Pennsyl- 
vania, I  demand  justice*— in  the  name  of  injured  liberty,  I  de- 
mand justice. 

The  blood  of  the  father  of  Thomas  Passmore,  shed  in  the 
cause  of  freedom,  cries  from  the  ground  and  demands  justice. — 
—I  wait  for  your  decision — ^the  House  of  flepresentatives  wait 
for  yom*  decision— the  citi2iens  of  Pennsylvania  waits  for  your  de- 
cision—the recording  angel  of  heaven's  high  court  waits  for  the 
decision,  in  order  that  he  may  recoi-d  it 

The  moments  that  I  have  occupied  in  addressing  you,  has  ap- 
proximated you  and  me  to  that  bar  of  heaven  before  which  the 
innocent  needs  no  advocate,  and  the  guilty  cannot  stand— where 
jusdce,  pure  and  unmixed,  never  ceases  to  flow. 

And  now,  Mr.  Speaker,  I  take  my  leave  ;  and  may  the  g^at 
judge  of  the  human  heart  enable  you  to  decide  with  justice  and 
frmneas. 

-  Mr.  Dallas.    The  part  assigned  to  me  in  this  business,  is 
lo  take  care,  that  all  the  important  points  should  be  brought 
fairly  before  this  honorable  court.     I  am  sensible  of  my  situa- 
tion with  that  gentleman.     Sir,  he  has  con^dered  me  as'be- 
l6nging  to  the  profession  of  a  villian.    To  such  insinuations, 
I  shall  make  this  single  remark,  that  men  are  best  known  by 
the  company  they  keep.    He  has  insinuated  that  my  arguments 
were  those  of  an  ideot,  and  yet  he  has  over  and  over  again,  call* ' 
ed  me  his  «  worthy  friend."   With  a  full  regard  to  all  the  atten-' 
tion  they  merit,  I  can  pass  over  such  inconsistencies.    I  shall' 
not  regard  the  manner  in  which  I  have  been  treated.     But  as 
to  Thomas  Passmore,  we  never  brought  his  character  into' 
question.    It  was  the  manager  that  did  it.    But  since*  it  is  at* 
issue  we  are  willing  to  put  that  character  to  the  test.     I  wit! 
tell  the  court  a  fact.     Some  time  after  the  trial  for  perjury, 
Thomas  Passmore  called  on  me  ;  he  told  me,  he  was  endea- 
voring to  get  certifipates,  relative  to  his  late  trial.     I  do  not 
recollect  what  answer  I  made  him,  but  I  know  it  was  such  a 
one  as  to  rid  me  of  all  further  importunity  from  him,  for  I  did 
not  wish  to  have  any  intercourse  with  the  man.     I  will  not  turn' 
inquisitor,  but  if  you  please  I  have  it  now  in  my  power  to  prove 
that  the  facts  charged  against  him  are  true.     If  Passmore 
chuses,  I  will  bring  a  civil  action  and  ascertain  it.    I  nbw  re-' 
peat  my  assertion,  that  if  after  this  Thomas  Passmore  will 
call  upon  me,  and  agree  to  the  proposition,  and  will  enter  into 
a  civil  suit,  I  will  join  issue  with  him,  and  pledge  myself  to' 
prove  him  perjured.     So  far  as  respects  his  character,  as  it  is 
given  by  *^my  worthy  friend^  the  manager,  I  refer  this  honor- 
able court  to  the  opinion  of  the  grand  jury ;  and  to  what  may* 
)m  seen  on  the  records  of  the  bankrupt  office. 


Mr.  RODNEY, 

Mr.  Speaker,  I  am  extr^ift^ly  sprrf  that  in   the   cyuri^e 
of  this  trial  any  thing  should  ^h^ve.  foljeu .  from  thq  majita,- \^ 
gers  or  counsel  for  the  prosecution,  to  injure  the  feeliiigs  of., 
'the  opposite  counsel;  I  f  equally  regret  that  any  thing  should 
have  fallen  from  the  learned  counsel  for  the  respondents,  iih- 
'plicating  the  character  of  Mr.  Passmore  ;  for  were  they  Well 
founded  they  would  not  make  the  cause  of  their  clients  one  .' 
tittle  better.  ,  . 

Independent  of  the  copious  cvideAce,  both  on  the  part'  of 
thb  prosecution  and' that  of  the  respondents,  which,  has  been 
l^rought  forward,  the  very  elaborate  argument  of  one-  itf  the  ; 
cotlnsd  for  the  i*e^pon<lents,  must  have  fatigued  ahdejihattst^ 
'ed  the  patience   6f  the  honorable  Court,  even  irf"  Wefvelfii^ ; 
throilgh  the  rugged  path  of  the  conlimon  law,  had  it  Aot.been 
for  the  eloquence  of  the  gentleman,  and  his  interstper^y^g  x^ 
with  figures  and  flowers,  which  were  calculated  to  fascii>ate  th^.' 
ear,  but  not  to  fix  the  judgment.  ..,;:/* 

I  fear,  that  I  cannot  expect  to  fix  the  attention  of  the  Court-, 
without  presuming  much  on  their. good  nature  andindulg^ncpi^ 
whiile  I  attcmpf:  to  discuss  a  case  which  breaks  loose  up9iQqJlj 
the  vules  of  iufitice,  and  strikes  at  the  vital  principles  <)f;jii-# 
be/'tv.    My  Ifionprable   friend,  the  manager,  has  anti(:\pat^(}!. 
'm^uch  of  vlia,t  I, Had  intended  t9  say.    !But  in  rising/to  disr^ 
charge  a  reluctant  and  at  the  same  time  a  painful  duty,  b^-^ 
fQ;:e  a  Court,  dignified  by  the  characters  which  cqmipofe '  %if, 
the  ^ujiject  deniands  from,  me  an  .midissembled  ackii^owk^^ 
ipent  pf  all  those  ^emotions  which  I  am  ideally  alive  tj^^.^^ejij 
I. consider  the  serious  nature, of  the  article  of  ijppeaqhmf;nt>, 
against  the  chief-justice  and  two  associate  justice^o^t)fiQsu-. 
j>reme  Court,  &tia  reflect  on  the  respectability  of  tlxejU*  Qharac-^' 
ters  ;  besides,  having  known,  when  I  read  law  in  PKi^^eIjphyfa| 
:the^  chief-justice,  whose  head  is  now  blanched  in  the  s(?r\cice  of 
his  country,  preside  with  great  dignity  on  the  bc;nch1,  ai^ 
feeling  as  I  do  in  consequence  of  the  many  friendly  attenjioris 
I  have  received  from  him,  it  would  be  much  niiore  congenial^^o^ 
xay  temper  to  defend  than  accuse.    I  must  confess  ^-^^t  .^ 
never  rosf  ui»der  circumstances  xnore  peculiarly  emharrjassmg^ 
when  I  ojbsei;ve,t;hat  there  are  opposed  to  me  two  of  the  most, 
uhle  advocate*!  of  the  bar  of  Penpsylvania ;  but  wliet\^I.repoi- 
.lect  the  fir»t  ^parental  lesson,  which  was-.confiripedJjy.th?;/lesi 
son  of  hipx  .l5rhD^tV^ght  .me  my  prpfession,  whiph  .;<j^^s"i^t ,al| 
tim^s  .^o^do  i^y.divtyi  and  to^ok,  tjuft  diity  in ^he  faciEi>^I,,c^^ 
xisH\A  hope  ;qf  j^^ng.^bleto  ft9qwj,my$^lf  t 
qf  .thQ.Jionorta^lg^Court,  ^xid  tp  .|J^^.ofi those  who  ^?,a4^^Wi2^J 
cd  me ; .  I  shall  thQreiS)re  ^ivoj^^s^Ufib  p^s  .J?5>?«ihlf  **nj[^^ 

Ihat  might  give  offence. 
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.  When  I  was  called  on  by  the  honorable  managera,  the  or^n 
of  the  legislature  of  a  sister-atate>  to  aid  them  in  supporting;, 
the  cause  confided  to  them^  I  felt  that  I  could  not  refuse,  as  an 
independent,  professional  man,  to  repair  to  the  post  assigned 
to  :pac  ;  but  notwithstanding  all  this,  It  is  my  earnest  desire  to 
act  a  candid  and  liberal  part ;  and  I  do  not  expect,  even  aban- 
doning all  the  usual  prejudice,  to  appear  amiable  in  the  un- 
amiable  office  of  counsel  for  an  impeachment  of  this  kind. 

My  learned  friend,  the  counsel  for  the  respondents,  long  be- 
fore he  concluded  his  lengtliy  arguments,  said  the  fabric  was 
tumbling  to  the  ground,  because  he  had  ren^oved  the  pillars : 
I*  must  confess  that  I  do  not  see  it  in  the  same  light  the  gen- 
tleman has  ;  because  if  I  had  viewed  it  as  he  has,  I  would 
have  been  happy,  very  happy,  to  abandon  an  employment, 
which  must  always  be  an  ungraceful  task.  I  am  confident  that 
the  honorable  Court,  in  the  course  of  the  investigation  of,  and 
in  the  subsequent  decision  which  they  must  make  on  this'&ub- 
y^Qiy  will  act  with  dignified  impartiality,  and  .that  they  are  far 
elevated  above  party  prejudices  on  the  one  hand,  and  favourit- 
ism on  the  other;  for  surely,  sir,  this  is  a  very  interesting' 
case,  nay,  it  may  be  pronounced  a  very  unfortunate  one  in- 
deed, when  I  consider  that  the  honorable  and  venerable  objectsf 
of  this  prosecution  have  a  very  great  stake  at  risk — (perhaps 
greater  even  than  their  lives  or  their  liberties^  their  reputation.* 
The  people  also  have  a  great  deposit, — they  have  now  tlxe 
preservation  of  their  liberty  depending,  and  they  have  a  right 
to  expect  and  demand  impartial  justice  at  your  hands.  ^ 

,  By  the  constitution  and  laws  of  Pennsylvania,  provision  is 
made  for  the  punishment  of  that  class  of  crin^inals  who  may] 
become  obnoxious  to  the  laws,  by  the  ordinary  course  of  *pro-| 
ceeding,  by  indictment ;  however  there  is  a  class  of  offenders/, 
for  which  the  constitution  provides  anothei*  mode  of  punish-' 
ment ;  that  is,  whenever  any  of  the  judges  commit  an  ofFenqel 
i|i  office,  the  house  of  representatives,  as  a  grand  inquest,  shall, 
look  into  the  case,  and  if  they  find  matter  to  justify  them  for 
so  doing,  they  shall  proceed  by  impeachment^  against  the  of- 
fender.    In  this  way  does  this  prosecution  come  before  you,) 
lyho  are  to  give  judgment  in  the  case.    As  such  arguments, 
h^ve  been  used,  as  may  tend  to  lead  your  attention  from  the' 
main  question,  by  wandering  into  the  regions  of  fancy,  I  will 
call  back  your  attention  to  the  article  of  impeachment.     The 
article  r^ads  in  the  following  terms :  [Here  Mr.  Rodney  read 
tjie  article  of  impeachment  as  far  as  to  where  the  publtcatibn^ 
df  Mr.  Passmore  is  recited.    He  requested  the  Senate'  to  at- 
tend to  this  publication  as  it  appeared  to  be  the  platform  iipon 
ivhich  all  the  proceedings  of  the  case  were  built.    He  then 
read  the  publication  and  the  remainder, of  the  article  of  ixxr« 
peachihent.} 


•■*  * 


[     555     ] 

''  This  article,  sir,  contains  a  charge  exhibited  by  the  house 
of  representatives  against  the  three  judges  of  the  supreme ' 
Court.  The  plea,  whether  they  ate  guilty  or  not  guilty,  has 
been  put  to-  them,  and  they  have  answered,  **  not  guilty."  To 
diis  ptea  the  house  of  representatives  have  replied,  '*  that  they 
are  guilty  of  all  and  every  the  matters'  in  manner  and  form, 
as  therein  charged." 

It  is  not  my  wish,  now,  or  at  any^  future  time,  to  rouse  the 
feelings  or  alarm  the  passions ;  I  only  wish  a  cool  and  dis-  , 
passionate  decision.    I  will  attempt  to  draw  the  attention  of  • 
the  Court  to  the  two  general  propositions  into  which  L  shall 
divide  my  argument : 

'  First ;  Whetheir  the- Court  possessed  any  power,  by  law 
and  by  the  constitution,  to  act  as  they  have  done,  and  whether 
they  have  not  committed  a  misdemeanor  in  office  ? 

Second.    Whfether  it  be  such  a  misdemeanor  as  to -authorise 
an '.impeachment  ?. 

But,  before  I  proceed'to  discuss  the  first  T)ropositidny  I  wish" 
to  reply  to  some  observations  of  my  learned  friend,  of  counsel 
for  the  respondents.     The  gentleman  appeared  to  wish  to  ar- 
rest the  prosecution  in  its  very  treshold ;  I  think  that  he  said,*, 
i^ben  he  was^  commenting  on^  the  case  of  Oswald,  that  the- 
house  of  representatives  were  not  competent  to  decide  whe- 
ther the  judges  had  erred  or  not,  owing  to  the  legislature's 
sitting  at  this  place,  and  that  it  was  setting  a  precedent  preg- 
irant  with  niore  evil^  than  the  Grecian  horse  ever  was  to  the 
inhabitants  of  Tr9y.    How  can  it  be  said,  that  the  house  of 
representatives  are  not  competent  to  decide,  beeause  they  sit' 
in  Lancaster,  and,  as  has  been  said,  are  removed  from  the  im- 
mediate scene  of  action  ?  The  gentleman  might  h&ve  assign- 
^  some  bietter  reason,  if  he  could  have  assigned  any  at  all  for 
tiie  decision  of  the  house  of  representatives.    Perhaps  I  majT 
b^' mistaken,  in  stating  the  gentleman's  remarks  ;  but  if  the 
gentleman- did  make  those  remarks  and  believed  them  to  be 
^ell-founded,  I  will  ask  him  what  reason  he  could  assign  for 
the,  judged  not  objecting  to  the  competency  of  the  house  of 
representatives;  they  ought  to  have  filed  something  like  ai^ 
plea  against  their  decision  I.  ;  ' 

;^Even  in  England^  from  Whence  we  draw  many  of  oUr  pre-' 
cedents,  grand  juries  are  never  composed  of  professional  men  ; 
neither  in  this  country  is  there  an  instance  of  a  grand  jury  V 
l^ing  made  up  of  professionalinen  ;  and  yet  a. grand  jury  can' 
9etum  a  bill  ignoramus,  even  if  endorsed  by  all  the  jtidge9  of^ 
die  siiprem^e  CotlUt.''^  if  tlv^'  blU  U  &uev  tbe  grand  jur/  can« 
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not  TCtiini.  it  ignoramus  without  a,  tiolation  of  a  s6l6mn  Mth  ; 
but  in  no  instance  where  a  grand  jury  (although  unlettered 
men,  have  life,  liberty  and  property  committed  to  theit*  hahds) 
has  returned  a  bill  ignoramus  and  decided  for  an  acquittal^ 
did  a  Court  venture  to  order  or  take  measures  for  a  new  trial 
■upon  such  charge.  la  the  present  case  the  house  of  repre- 
sentatives, acting  as  a  grand  inquest,  have  decided  that  tha 
judges  of  the  supreme  Court  ought  to  be  impeached.  This 
they  have  done  by  virtue  of  the  constitutioti  Under  which'thcy 
act.  They  are  the  only  competent  power  to  do  it.  They  act- 
ed agreeably  to  the  constitution,  and  I  take  it  to  be  one  of  thes 
fondamental  principles  of  government  tliat  no  man  shoukl  be 
wiser  than  the  constitution  itself. 

Before  I  proceed  to  my  argument^  permit  me  to  call  the 
attention  of  the  Senate  to  some  of  the  observations  that  have 
fallen  from  the  learned. counsel  for  tht  respondents.    Believe 
me,  sir,  at  one  time  I  thought  myself  transported  into  a  Court 
erf  justice,  vhcrp  I  was  attending  the  trial  6f  MK  Passmore ; 
at  another  period,  1  thought  I  was  in  the  Court  of  chstncery> 
cloathed  with  powers  of  the  most  unlimited  nature,  within 
whose  capacious  grasp  the  liberty  of  the  citizen  was  annihi- 
lated ^  at  another  time  I  fancied  myself  transported  into  a 
quizzical  club,  where,  aU  the  remark  th'at  I  had  to  make  was^ 
tliat  some  of  my.  friend^  were  quizzing  upon  rather  too  serioua 
a  subject.    I.do.not  wi^h  to  treat  this  case  with  levity,  it  is 
cejTtainly  an. important  subject  and  ought  to  be  regarded  with 
a.soliimnity  proportioi)ed  to  its  weight  and  moment  ;•  it  is'  my 
•wish}  to  strip.  tIjS?  .ca§e  of  the  veil  with  which  its  injustice  and 
deformity  were,  endeavoured  to  be  concealed.    I  wo^d  have 
(tadeaVi€Mired>  if.  possible,  to  follow  my  learned  friend,  but  he> 
vitK  the  r^ns  .flowing  on  the  mane  of  his  fancy,  in  the  Ian* 
guage  o£  the  turf,  had .  flew  the  coUrse  and*  run  without  the 
poles ;  it  ia  therefore  only,  neceissary  for  me  to  advert  to  some 
of  his  observationsf.     To  follow  him  strictly  would  bebeyond 
the  power  o£  memory  and  understanding,  unless  it  be  such  a 
memory  and  such  an  understanding  as  .that  gentlelnan.  pos- 
stiMses.  .  My  learned  friend  has  said  that  the  judges  had,  from 
tfee  moment  of  the  commencement  of  this  prosecution  in  the 
liOuse  of  representatives,  kept  a  profound  afllencc  ;  that  they 
had  presented  a  miemorial  to  the  House  of  Representatives, 
and  to  the  Senate  ;  and  that  all  they  had  asked  was.  a  speedj 
and  public  trial,  according  to  the  constitution  and  laws  ;  and 
that- their  lips  had  been  unsealed  for  that'  sifigk  pujhpc^e.  While 
t^e  presa  was  teeming  with  obloquy  against  them.  *  But  on 
^e  other. hand,  it>  appears  that  ,th^  conversations  in  private 
(Uncles,  in  ta^ms,  and  the  publications  in  newsplipers,  not 
^Uly.ag7aifist  the  late  and  present  House  of  Represlentativest 
but  even  against  this  Qouict;  Im  to&H  than  tndftnced'the  obkir; 
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quyy  aiKl  I  think  at  least  they  are  partly  equipoised.  But  ai 
to  things  of  this  kind,  they  must  occur  in  a  free  country  like 
this  ;  it  is  the  alloy  of  liberty,  and  we  must  agree  to  take  ii 
•with  this  alloy  or  go  without  it ;  and  I  do  not  see  tdie  farm- 
ing consequences  that  could  result  from  a  petty  newspaper 
paragraph,  that  the  learned 'counsel  for  the  respondents  did. 

The  sentiments,  that  I  entertain  of  our  profession  are  simi» 
lar  to  those  expressed  by  the  learned  counsel  and  by  lordBol** 
ingbroke  ;  the  profession  of  the  law  is  in  its  purity  the  nob- 
biest, in  its  debasement,  the  worst  in  society.  But  before  a 
tribunal  like  this,  chosen  without  influence,  without  bias,  cho^ 
sen  by  the  people  themselves,  who  are  the  sovereign  powei^ 
retaining  the  fee  simple  in  their  own  hands,  I  have  no  appre- 
hensions of  the  profession  of  the  law  suffering  from  preju- 
dice. The  profession  of  the  law,  must  always  be  an  honors^ 
ble  profession  ;  I  will  go  further,  it  is  a  democratic  one  too  ; 
because  it  will  raise  a  poor  man  to  an  equality  with  the  rich- 
est ;  and  can  put  the  poorest  member  of  society  upon  a  level 
w^ith  the  rich  nal?ob,  who  lays  by  his  plum  a  year.^  I  am  far 
from  entertaining  any  suspicion  of  the  motives  of  those  gentle- 
men who  have  been  applied  to  and  have  declined  serving  the 
jnanag^rs  on  this  occasion.  I  tlidnk  the  learned  counaei  has 
«tated  that  it  was  from  motives  of  peculiar  delicacy  they  had 
•refused  to  serve,  which  I  implicitly  credit.  The  learned  coun- 
sel iseems  not  to  have  bsen  pleased  at  the  hc^oraUe  ^mpina- 
ger's  intimating  to  the  Court,  that  they  ought  tp  enquire  into 
the  source  from  which  their  power  ^as  sprungi  But,  if  the 
learned  counsel  had  taken  the  whole  and  not  an-abstract  part> 
he  would  have  had  no  reason  to^  complain.  I  believe  *  the 
Court  to  be  perfectly  impartial ;  but  if  they  are  not  wholly  sp, 
4iMv  motives  are  not  to  make  them  partikl,  but  to  enable  them 
.to  judge  calmly  and  deliberately,  to  act  a  candid  and  hono- 
rable part ;  to  recollect  that  they  have  one  day  to  give  «n 
account  of  their  conduct  in  discharging  their  duty  on  this  and 
every  occasion.  And  is  there  in  all  this^  any  attempt  to  pre- 
judice the  Court  ? 

The  learned  counsel  for  the  defendants,  haff  renmrked  upon 
one  of- the  observations  of  the  manager,  and  has  been  pkased 
-to  say,  that  he  appeared  to  have  disregarded  the  slippejQr 
weather,  and  to, have  mounted  on  stilts  ;  I  do  not  think  this 
is  the  case,  but  in  my  humble  opinion,  my  learned  friend  ra- 
ther appears  to.  be  m:ounted  on  skates,  with  which  he  scem» 
to.tlunk  he  can  make  what  ^eed  or  flourish  or  carve,' what- 
ever figurps  he  pleases.  The  d)seryatien,  which  the  counsfl^l 
for  the  respondents  is  pleased  to  make,  respecting  therintrigae 
for  the  office  of  bank  directors  or  the  subjectfof  a  govsmot,  a9 
:&ir.  a^  i  can  .aee)  i)t^9A  far  aa  myinaiiMt'witt.eii^ 


judgci'^  IS  quite '  cxlraiieous  and  entirely  foreign  to  tlie  case 
jj^pw  in   discussion.    The  counsel  for   the  respondents   has 
said,  that  this  case  has  been  brought  forward  by  an  obscure 
individual,  but  ^^  wiH  recollect  the  second  Magna  Charta  in 
England  was^  brought  forward  through  the  nneans  of  an  ob- 
spure  individual  5  he  will  recollect  that  it  was  owing  to  one 
Jenkins,  that  the  second  Magna  Charta  was  obtained  :    he 
tad  made  a  flowery  speech  at  Guildhall,  to  the  populace,  in 
consequence  of  which  he  was  immediately  taken  up  and  con- 
^ned  in  prison ;    at  length  it  excited  the    attention  of  the 
House  of  Commons^  who  investigated  the  case,  and  in  con- 
sequence of  the  oppression  that  had  been  exercised  towards 
this  individual,  the  famous  Habeas  Corfius  act  was  passed,  con- 
taining a  clause  that  forever  prohibited  its  repeal;  thdugh 
Parliament  may  suspend  its  operation  at  pleasui^e,  during 
times  of  public  danger ;  and  I  believe,  during  the  late  war, ' 
it  has  been  suspended  for  four  or  five  years.    The  House  of 
Representatives  deserve  great  credit  for  their  conduct  in  thus 
attempting  to  redress  the  injuries  of  a  poor  aiwl  obscure  in-  . 
dividual ;  tbey  listened  te  the  complaint,  they  examined  into 
the  case,  they  called  for  testimony,  and  after  a^  rigid  scrutiny 
aidopted  the  article  of  impeachment-    But  what  does 'all  this 
signify,  on  tlie  part  of  the  House  of  Representatives,  .unless 
there  is  firmness  enough  in  the  Senate  to  act  with  ind^pen-* 
dpnce,  and  to  do- justice  ;.  which  will  reflect  credit  on  tnem- 
selves'  and  on  the  pec^le,  and  evince  that  it  was  not  by  a 
volume  of  eloquence  and  declaination,  but  by  &cts  that  they 
lyfere  to  be  influenced.    1  regret  that  my  worthy  friend  haft  \ 
rbdie  roujgh  shod  over  the  character  of  this  poor-  man,  wheii  ' 
it  is  the  act  of  the  House  of  Representatives,  and  not  his«  "^ 
It,  by  blackening  his  reputation  by  the  breath  of  calumny 
this  accusation  can  be  blown  to  the  wind,  the  House  of  Re- 
jJresefitatives  haVe  decided  to  very  little  effect  or  purpose. 
It  has  been  said  lie  must  have  itiotives — surely  it  ^vouIa  not 
pnita  .penny  in  his  pocket;  on  the  contrary  it  has  cost  him  a 
considerable  stitU-7-ne  certainly  could  not  look  for  one  of  their 
seatsr-he  could  cot  look  so  high,  as  he  is- not  a  professional 
character.    There  can  be  then  no  interested  object  iii  view^  ' 
But>  it  seems  that  he  has  visions  by  day,  and  dreains  that  ' 
sidly  disturb  him  at  night.    Surely  when  he  was  sent  to  jaM  • 
f<Jr  thirty  days/  it  was  not  a  dream— ^hot  a  mere  thing  of  fan-' 
cy— -^and'his  castle  in  the  air  proved  to  be  a  place' in  the  debt-  ' 
oV^s  api^rtineut.    It  has  been  urged  as  a  matter  of  merit,  that  : 
hV  "vtra^  accommodated  with'  the  same  apartment  Mr.  Duane  ' 
hid'beeii  cirifitfed  hij  Ditt  what  is'  that  to"  the    purpbse?  " 
I   fear  it   only   goes    to    prove  that   if  contempts   kre  so  ' 
easily  .estajl>lished|  jnumerous  apartments  would  be  provide^, 
sUlficiynt  ^  cbnmfii^Veiy  indepdident  printeri  ih  the  UhiteH  ^ 

S&ifesj  bvw^^  j;tete4^^^      ?f  ;^^*  wiSj  be  engtayeO,. 


"  The  American  Bastile."  Such  wHI  be  thq^consequence^  if. 
this  doctrine  of  contempts  is  conceded  in  tne  extent  coiitehd-' 
ed  for.  I  beg  the  Speaker  to  recollect  that  I  am  nqt  on  anf^ 
account  objecting  to  any  testimony,  or  to  any  of  the  observa-* 
tions  of  the  learned  counsel.  Every  thing  on  their  part  haa^ 
been  sufficiently  liberal.  I  wish  this  trial  to  be  conducted  in'^ 
the  most  public  manner;  I  wish  that  the  doors,  nay  evei^ 
the  windows  may  be  thrown  open,  to  afford  every  one  an  op-: 
portunity  of  hearing  and  seeing  the  proceedings. 

A  great  deal  of  testimony  has  been  given  on  the  subject  o£ 
the  reference,  I  shall  endeavour  to  give  the  Senate  a  shorty 
sketch,  and  if  the  portrait  should  be  defective,  or  if  its  lights) 
and  shades  should  be  too  highly  colored,  I  request  it  may^ 
not  be  attributed  to  design.  I  am  not  unaware  of  the  abilities.' 
of  the  counsel  who  has  spoken  before  me ;  he  has  with  so^ 
much  skill  and  eloquence  interwove  the  lights  and  shades  ii^* 
his  statement  of  the  case,  that  it  really  requires  a  glass  tOj 
separate  the  applicable  froi^  the  inapplicable ;  that  glass  this 
Court  fortunately  possess.   ' 

I  proceed  to  give  a  bnef  history  of  this  business^  so  far  as. 
it  relates  to  the  reference ;  it  seern^  that  some  time  in  the  year 
1801,  Thomas  Passmore  had  a  policy  of  insurance  on  th^*^ 
brig  Minerva;   this  brig  in  going  down  the  river  ran  foul  o^ 
another  vessel,  and  received  an  injury  which. oblige^  her. lo 
put  into  a  port  in  New-Brunswick ;  a  protest  by  the  captaidi^ 
was  made  and  a  survey  held,  in  order  to  ascertain  what  re*^ 
pairs  were  requisite,  before  she  could  proceed  on  Ker  inti^nded*^ 
voyage  ;  the  amount  exceeded  fifty  per  cent«  of  the  insurancei. 
ai^d  of  course,  being  more  than  one  half,  gave  the  party  th^J 
right  of  abandoning  the  vessel  to  the  underwriters.    The  pa;^ 
pers  were  lodged  with  the  broker,  and  after  the  usual  periodj 
h^  also  lodged  in  the  office  a  letter  of  abandonment.  .  I 


.  It  seepis  if  the  vessel  is  not  sea-worthy  at  ^e  time  ofher^ 
sailing,  tl^e  policy  is  good  for  nothing,  and  it  was  on  this! 
groui^,  it  appears,  that  the  broker  considered  that  the  under-'' 
writers  ought  not  to  pay.  Messrs.  Pettit  and  Bayard,  it  ^p-^i 
pears,  were  the  very  first  to  object  to  paying  the  loss.  ^  HpMf 
was  this  dispute  to  be  settled)  After  about,  seven  montli»! 
being  spent  in  fruitless  appUcations  on  the  part  of  Mr.  pass- 
more, an  agreement  was  entered  into  between^  him  and  Messrs^^ 
Pettit  and[  Bayard,  to  refer  the  noatters  in  variance  to  refereesl ' 
)>ecause  they  .were  more  likely  to  put  a  speedy  conclusion  t$ , 
the  dispute.  .•    .   V.  .   i    £ 

A  gr^t  de^  of  credit  has  been  given  jto  i^asi^s.  xet^i^  ata  ^ 
Baywd  for  s»  ^51^5,^  ^t^,  ^^^^  *«?,1«»MSJ^  «JW,.l«f.iS?c) 
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respondents,  they  might  have  told  him  at  that  time,^  Thomas* 
Passntore  take  your  'course,  probably  you  may  recover  a^in&t 
us,  but  we  wiU  not  pay  until  after  a  legal  triaJ."  But  I  beg* 
Ifeave  to  remind  you  gentlemen,  of  the  facts,  and  appeal  to 
you  if  it  is  not  the  case ;  that  it  is  exactly  Where  it  would* 
have  been,  if  he  had  instituted  a*  suit  in  the  first  instance^ 
Instead  of  proceeding  by  refei'enee. 

However  the  ancreement  was  entered-  into  by  Messrs.  PettH 
and  B.ayard,  aiul  was  si,^ned  by  most  of  the  underwriters,  to 
refer  this  matter  to  two  persons.  He  goes  with  this  'agree- 
inent  to  the  office,  and  is  told,  it  seems  by  his  own  testimony^* 
that  this  cannot  be  entered,  because  it  wants  the  name* of  anr 
attorney.  He  then  applied  to  Mr.  Sampson  Levy,  a  gentle*i 
man  of  understanding  and  correct  legal  knowledge  ;  aad  h« 
lias  stated,  that  he  told  Mr.  Passmore,  that  "  this  will  not  do, 
k  is  nt>  more  than  a  mere  blank  paper ;  it  contains  no  power 
to  choose  an  tmipire,  in  case  of  disa?;reement ;  there  is.  no 
tT  pane  rule  that  has  been  signed  by  Pettit  and  Bayard.**  It 
will  appear  by  the  origin  of  the  agreement  to  refer  that  it 
was  intended  that  the  referees  should  be  authorised  to  choose 
an  umpire  in  case  of  disagreement.  *  How  was  this  to  bfe  re- 
Aiedicd?  It  was- by  drawing  up  a  new  agreement,  fconforma^ 
Hy  to  the  instrument  Mr.  Passmore  had  produced,  oftly  givitif 
a  pdwer  to  the  refefees  to  choose  An  umpire:  Mr.'  Levy  *ap* 
^estrs  to  have  TCcoHected  with  accuracy,  w^ven  he  says  ht  ad* 
Vised  Passmore,  or  that  Passmore  told  him  helvduld'  pro*" 
cure  the  signatures  of  Pettit  and  Bayard.  It  appears  that  a 
hile  to  refer,  requires  the  name  of  some  attorney  to  'enter  it 
in  the  ofl&ce,'and  in  this  instance  Mk*.  Levy  dgned  hl^  name 
as  attorney  for  Mr.  Passmore.  Mr.Pfeissmore  emers  the  Me 
qfreferenc^^  without  having  obtamed'the^igtiiittii^stif  Mes^m. 
Pettit  and  Bayard;  I  will*  suppose  this'^as  a  mistaken  <)f  Mr. 
Passmore,  for  his 'mformation  must  hav^  tdM  Mih  that  to  i^e- 
cure  his  own  interest  properly,  he  ought  to  have  got  it  signed 
by  them;  -as  the*  original,  in  case  of  ^isag^ement,  did  not 
diudiorise  Mr.' Henry  and  Mr.  Pearcfe  to  choose*  ail  Umpirtf:  • 

The  Teferees' meet  on  the  13th  of  Julyj  arid  eiitef  ittto  all 
investigattidn  of  the  business  ;  Mr.  Bayard  atad  Mr'.  P&ssrtibre 
are  there;  Mr;  Passmore  states  hi^  6a^d  infl  urges  thfe  ]^*y- 
ment.'of  his  claim— Mr. 'Bayard  say s^  gentlfemen  yoU  ard  all 
\vrdng)  this  vessel  was  not  sea-worthy,  and  ttoless  a  tteSsel  ift 
sea-worthy  at  the  time  of  her  sailing,  the  underwriter^  are 
not  liable;  and  concludes  that  from  eicisting  clrcun^stances 
they  ought  not  to  pay.  The  referees  hear  their  several  stoHes 
|ind  adjourn.  Mr.  Bayard  was  present  at  the  time  of  this 
adjournment.  At  th6  next  meeting  of  the  referees,  wAich 
Vas'ontfac  Ifth,  Mr.  Bayard- does  not. attend,  although  h^ 
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iras  bound  to  kncnr  the  time  of  meetiag  "ivithout  further  no* 
tice ;  aa  he  actually  signed  the  paper  with  Mr.  Henry's  name 
in  it ;  and  in  my  opinion  it  was  enough  that  these  gentlemen 
consented  to  serve  without  putting  themselves  to  the  additional 
trouble  of  notifying  the  parties ;  and  if  Mr.  Bayard  did  not 
choose  to  attend,  it  cannot  be  said  their  meeting  was  held  to 
take  advantage  of  his  absence. 

At  the  second  meeting  of  the  arbitrators,  Mr.  Passmore 
was  there,  but  Mr.  Bayard  was  not.  When  the  referees  pro- 
ceeded to  consider  the  case,  they  observed  that  Mr.  Pass- 
mpre  had  five  thousand  dollars  at  stake,  and  Mr.  Bayard  only- 
five  hundred  doHars,  and  that  different  representations  of  the 
state  of  the  vessel  had  been  entertained  by  the  other  under- 
wrttcrs,  from  those  entertained  by  Messrs.  Pettit  and  Bayard^ 
at  the  time  of  subscribing  the  policy  of  insurance ;  not  only 
Mr,  Henry  but  Mr.  Pearce  agreed  at  once,  that  Mr.  Passmore 
should  not  run  tjie  risk  of  losing  five  thousand  dollars,  when 
Messrs.  Pettit  and  Bayard  only  risked  five  hundred  dollars. 
From  a  bare  examination  of  the  testimony,  it  will  appear,  that 
neither  Mr.  Henry  nor  Mr.  Pearce  alone  advised  the  mea- 
sure, they  both  united  in  the  representation  ;  for,  said  they^ 
as  we  might  find  a  verdict  in  your  favor  in  one  case  and  not 
^n  the  other,  and  we  think  that  the  decision  in  this  case  may 
be  binding  on  you  in  all,  we  advise  you  to  obtain  another 
agreement,  to  be  signed  by  all  the  underwriters,  except  Messrs. 
Pettit  and  Bayard. 

In  consequence  of  this  advice,  Mr.  Passmore  applied  agaiil 
to  Mr,  Levy,  who  drew  up  another  agreement  for  these  un*- 
derwriters  to  sign.  By  the  by,  my  learned  friend  has  made 
some  observations  on  the  zeal  and  industry  of  Mr.  Passmore^ 
in  this  business ;  we  are  not  in  the  least  surprized  at  it,  as 
he  naturally  was  attentive  to  his  own  interest,  for  which  he 
is  censured  by  the  learned  counsel,  while  Mr.  Bayard  is  ap** 
plauded  for  his  ingenuity  in  delaying  a  decision.  Mr.  Bayard 
certainly  cannot  pretend  he  was  surprized  at  the'  referees 
meeting  and  proceeding  to  business  without  his  being  pre- 
set ;  he  knew  of  the  next  meeting ;  if  he  wished  t^bem  not 
to  proceed  without  being  present  he  should  have  sent  some 
C3^cuse  for  wishing  a  postponement!  that  his  fiimily  was  ill  or 
out  of  town^  a  plea-  of  pressing  business,  or  some  other  rea« 
sonable  excuse :  but  as  he  did  not  do  this,  and  a  party,  if 
they  do  not  please,  are  not  bound  to  attend)  the  x^fcreear 
proceeded  without  him. 

.Welly  Mr.  S.  Levy  relates  in  corroboration  that  he  dre'tfr 
up  this  second  agreement :  They  had  a  third  meetiii^^  at 
wjich  Hbey  progr^^t^  further  in  tte  buHAeiaj  I  bdicTO  ^ 


n 


t    s«   ] 

•  -  ■  ■  '  ,  , 

wa«  at  this  meeting  tbat  some  difference  took  place  between 
Mr.  Pearce  and  Mr^  Henry  ;  no,  I  rather  apprehend  it  was 
at  the  fourth  meetings  I  will  refer  to  my  notes,  in  order  to 
correct  myself  if  I  am  mistaken.  It  was. at  the  third  meet- 
ing, that  Mr.  Bayard  discoveritig  a  difference  of  opinion  be- 
tween the  referees,  was  the  first  to  suggest  that  an  umpirje 
should  be  chosen.  Mr.  Passmore  swears  that  he  objected  to 
it,  and  wished  the  referees  to  decide  without  calling  in  an 
umpire  ;  this  Mr.  Henry,  also  on  oath,  corroborates,  and  al- 
though the  learned  counsel  has  laid  much  stress  on  the  valid- 
ity of  Mr.  Passmore's  testimony,  yet  that  of  Mr.  Henry  has 
not  been  regarded  as  invalid,  although  he  has  declared  he 
considered  himself  as  a  volunteer  in  this  business  ;■  and. I  am 
sure  that  any  other  man,  .if  he  had  known  the  trouble  he 
mjust  encounter,  would  have  been  very. reluctant  to  have  en- 
gaged in  the  service.  Here  are  two  witnesses  swearing  posi- 
tively to  &  fact ;  and  remember  the  words  of  my  worthy  fnend, 
the  learned  counsel,  that  c»e  affirmative  is  worth,  and  his  tes- 
timony will  countervail,  that  of  ninety^nine  negative  witness- 
.  ea.  Notwithstanding  Mr.  Passmore*s  objections  to  the  ,mea- 
«ure  the  umpire  is  chosen.  He  thaX  made,  all  the  noise  aboyt 
the  ' decision,  was  the  very  first, man  tp. propose  the  choice 
of  an  umpire.  But,  ^h,  Mr..  Bayard  had  not  the  choice  of 
the  umpire  ;  does  it  appear  that  .Mr.  Passra.pre  had  any  infiij- 
cnce  or  agency  in  the  appointn^cnt  of  this  umpirq,  according 
to  the  plan  pointed  out  by  Mr.  Bayard  himself.  ^The  referees 
nominated  Mr.  Ralston  and  Mr.  Haslett,  they  both  agreed 
that  the  two  gentlenvcn  were  equally  unexceptionable.  ^  .Mr. 
Ralston  was  first  chosen,  but  he  declined^  an4  Mr.  Basleft 
was  then  appointed  and  agreed  to  serve.  The  x^mpiii^  meefa 
the  referees.  What  does  Mr.  Bayard  do  I  he  opens  the  dooi^ 
and  he  is  told,  "  Walk  in,  sir^  we  are  on  your  business  ;"  ,^e 
comes  into  the  room,  as  he  says,  to.  lopk,.  for  Mr.  Pear^p, 
(and  I  believe  what  he  says  to  be  true,  for  I  have  the  pjieasure 
of  his  personal  acquaintance)  and  takes  his  seat  .with  the  re- 
ferees and  umpire.  The  learned  counsel  lias  told  us  th^  aot& . 
speak  louder  than  words  ;  and  so  they  do..  It  appears  tlvat  by 
this  time  the  referees  had  stated,  the  nature  .of  the.cas^^to 
the  umpire ;  and  Mr.  HasleU  says,..that  it  was  very  soon  aftfr 
hercame  into  the  room  that  Mr.  Bayard  cap^ie  in,  alsq^r  a^d 
took  his  "seat  at  the  iateff  heand  Mr.  Passmore  un4e^r^ppk 
to  argue  their  case?  ^TOr.  Passmore  claiming  the  ..insur^^nfie 
mohey,  and  Mr.  Bayard  denying  the.  legality  qf  the  ojai^ 
Oh,  but  then,  says  the  learned  counsd,  Mr,'BA)*^'r«J  did,W^ 
see  particular  papers  !  All  the  papers  were  then  lying  on  the 
tabid; 'What  other  papers, could  he, suppose  were;  qcc^ssary, 
and  had  not  been  produceii?  Certainly/ Mi> -Bayai^  is <npt 
blinds  nor  is  he  aii  infant?:  Therciwere  the  papery  f^p  l?iw 
tp  scrutiniaie  them  if  he  chose,  and  he  had  a  nill  aiid  fair'op^ 


portunitjr  tcr  see  every  paper.    Mr.  Bayard,  it  is  trucj  did  not^ 
examinp  whether  there  were  any  objections  to  be  made  to 
tliem  before  the  referees. 

I 

I  do  not  wish  to  in^ute  any  improper  mdtiye  ixy  Mr.  Bay- 
ard, but  I  do  not  think  he  'Went  so  far  as  he  might  have 
done  ;    he  ought  to  have  first  examined  the  papers    before 
the   referees,  and  if  he  had  found  any  deficiency,  he  could 
then  with  propriety  have  requested  time  till  it  was  procured^j 
Mr.  Haslett,  after  resting  anight,  came  forward  to  correct, 
any  idea  that  might  have  been  erroneous  on  the  day  before  f . 
and  it  shews  the  native  honesty  of  the  man  and  the  gopdness 
of  his  heart.     Mr.  Haslett  has  stated  that  Mr.  Bayaixl  did  go- 
to a  full  length  in  support  of  his  cause,r  that  he  certainly 
heard  him  on  the  subject,  and  took  all  the  papers  with  him  t;o> 
assist  him  in  making  up  his  mind.     Butj  says  Mr.  Bayard,  I 
want  to  see  the  bills — I  want  to  see  how  many  planks,,  how 
many  timbers  have  been  used  in  her  repairs ;.  if  she  has  been  - 
butt -boarded ;  wait  till  this  arrives  ;  I  will  leave  it  to  you,  if 
you  undertake  to  get  it  for  me  ;  or  I  will  get  it  myself.  ,  This 
request  ought  to  have  been  made  seven  or  eight  months  ago., 
Well,  where  was  this  to  be  got  ?    At  Shelbume  y  about  a 
weeks  journey,  by  land,  and  I  believe,  about  ten  or  twelve^ 
days  sail  from  Philadelphia.     Well  but  they  had   sufficient 
time  ta*  have  procured  it,  after,  this  case  had  been  hung,  up 
by  the  eye-lids  so  <long,  if  they  had  thought  it  was  serviceable 
to  them.    Well,  yrhoX  does  Mr*  Haslett  tell  you?  I  aske4 
him,  Mr.  Haslett  when  you  adjourned  from  thia  to  Uie  next 
meeting,  did  youadjourn  to  meet  again  to  hear  further  state- 
ments, or  did  you  adjourn  merely  to  give  you  an.oj^rtur  ^ 
nity  tO'  make  up  your  mind  ?  His  answer  was,  jthat  y^sA  the. 
received  idea  with  which  they  adjourned.    The  only  .object 
efthe  reference  was  to' decide  and  draw  up  a  sepcurti    Mr^.. 
Haslett  finds  that  Mc^  Henry  entertains  one  opiniou  4uui  Mv. 
Pearce  another;  the  scales  are  even  balanced,  and. he  must 
decide.    Mr._Pearce  who  was  to  my  knowledge  bred  a  lawyer^ 
and  practised  a  considerable  time,  produced  several  autbo^- 
ties,  particularly  the  MiU's  frigates  as  the  Magna  Charta  of 
th^  laws  of  insurance. .   But,  says  Mr.  Haslett,  like  a  very 
honorable  man^  I  wish  to  decide  honestly  ;.j  he  gae3»  tomet 
pores  over  Plirk  bh'insurancie,  and  after  deliberating,  writes 
twb  letters ;  one  of  the  letters  is  sent  to  Mr.  Henry,  and  a 
similar  one  to  Mr.  Pearce  ;  here  he  states  the  principles  on 
which  he  goes*    After  all  this-  consideratioii  And  reflection 
Mr.  Haslett  makes  up  his tnind  with' as  much  attentiqp  asJf 
he  had  been  a  counsellor  and'^ceiVed  a  fee- 'jfor'*sa  doing, 
and  informs  the  referees  of  it ;  -Mr..  Henry  and  Mv.  HaB}^tt 
draw  up  the  awardj  and  state  his  being,  appoii^ed  umpii^:  bf^ 
consent  of  partjiea^I  VriU  rea4  the  »wwb  ^  We  the>>siibseii« 
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bcrs,  (Wilfiam  Haslett,  being  appointed  by  Messrs.  Henry 
and  Pearce)  after  a  fall  and  fair  investigation  of  the  subject- 
do  award  for  the  plaintiff  in  the  above  case,  four  hundred 
tnd  ninety  dollars,  with  interest. 

HUGH  HJINRY, 
WILLIAM  HASLETT,'^ 

Now,  may  it  please  this  honorable  Court,  we  will  pause  at 
this  stage  of  the  business.  I  admit  that  if  the  rule  of  refer- 
ence had  been  entered  agreably  to  this  first  agreement,  there 
could  haye  been  no  appearance  of  authority  to  choose  an  um- 
pire ;  but  I  contend  that  Mr.  Bayard  should  not  have  men- 
tioned to  the  referees,  to  choose  an  umpire ;  that  he  should  not 
have  acted  before  them.  What  could  be  the  decision  of  this 
Court  on  the  case  of  Messrs.  Pettit  and  Bayard  and  Mr.  Pass- 
inore ;  let  me  appeal  to  your  plain  common  sense,  to  your 
native  integrity  and  honest  judgments.  Was  there  any  thing- 
reduced  to  writing  that  authorised  this  proceeding?  Words 
may  mean  any  thing,  but  actions  speak  fiurly  and  loudly  the- 
intention  of  the  party.  There  was  Mr.  Bayard  disputing  the 
case  with  the  plaintiff,  and  after  a  decision  objects  to  the  au-^ 
thority  of  the  umpire.  "  Look  at  the  .rule ;  it  is  all  wrong  j 
this  man  has  no  right  to  decide  ;•  look  at  the  rule  of  reference  ;■ 
I  did.  not  choose  an  umpire."  "  Well  but  did  not  you  pro- 
pose the  choice  of,  and  act  before  the  umpire  ?"  "  But  look 
at  the  record,  see  whether  in  all  my  agreement  you  can  find 
foi  umpire  ?  My  agpreement  is  to  be  tested  by  the  record^  not 
by  my  actions^" 

I  agree  with  my  learned  friend,  that  the  Court  are  only- 
answerable  for  the  case  as  it  appeared  before  them.  But  I 
Bay,  with  this  evidence  staring  them  in  the  face,  what  should* 
a  Court  of  equity  have  done  r  Why  they  should  have  said,, 
here  is  your  meeting  the  referees  with  the  umpire  ;  from  this^^ 
at  appears  you  might  have  consented  to  the  measure',  and 
consent  takes  away  error.  Let  us  see,  the  learned  counsel 
has  produced  a  case  from  Dallas'  reports^  different  (rem 
this. 

Adjourned  *tiE  10  o'clock  to-morrow  mornings 


THURSDAY,  January  22,  1805. 
Mr.  RoDNET^  in  continuation.^ 

When  this  Court  adjourned  yesterday,  I  had  laid  my  hands: 
on  the  book  containing  the  case  cited  by  the  counsel  for  tht 
defendantt.    I  beg  leare  before  I  proceed  in  the  diacus^ioir 
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of  the  case,  to  draw  the  attention  of  the  Senate  to  a  pomt 
which  I  have  left  a  considerable  way  behind  in  the  argu* 
ment. 

The  Court  will  recollect  that  in  the  course  of  my  argument 
yesterday,  that  I  adverted  to  the  original  paper,  I  sudverted 
also  to  a  rule  which  I  thought  was  drawn  for  the  purpose  of 
carrying  this  agreement  into  effect,  not  as  Mr.  I-.evy  said,  to 
give  body  and  form  to  the  agreement.  I  would  not  at  the 
peril  of  my  life,  knowingly  give  a  wrong  statement  of  this 
case.  But  even  if  I  did  not  state  it  correctly,  I  think  that 
every  member  of  the  Court,  that  the  learned  counsel  will  be 
able  to  correct  me.  If  the  statement  I  give  is  correct,  surely 
Mr.  Levy  must  have  adverted  to  this  agreement  to  cancel  the 
former,  and  yet,  on  the  face  of  that  paper,  it  appears,  that  it 
could  not  have  been  in  the  contemplation  of  Mr.  Levy  that  Mr. 
Bayard  and  the  other  underwriters  should  sign  it.  Mr.  Pass- 
more  received  advice  from  M,r.  Burd  or  one  of  his  clerks^  that 
AS  the  agreement  was  not  signed  by  an  attorney,  it  would  be 
necessary  to  obtain  the  signature  of  one  to  it,  before  it  could 
be  entered  in  the  office. 

The  case  which  was  cited,  by  the  learned  counsel,  is  from 
£1  Dal,  Refit,  293.  Tetter  vs.  Rafieftnyder,  See  Appendix,^ 
note,  L  3,]  Now  what  was  the  state  of  this  case.  Here 
the  parties  agree  to  refer  to  three  men,  which  appears  was  a 
mistake  ;  disputed  if  only  two  of  the  referees  had  met,  when 
the  original  agreement  required  the  three  to  meet,  though  it 
does  not  follow  that  the  three  must  sign  the  report ;  if  two 
only  had  miet,  and  the  third  attended  after  a  decision,  and  they 
had  refused  a  participation,  then  there  would  have  been  some 
thing  equitable  in  the  objection.  This  case  is  very  nearly 
like  the  case  which  is  to  be  found  in  Addison's  Reports,  t 
shall  not  read  this  case,  as  I  do  not  wish  to  add  to  the  moun- 
tain of  authorities  already  heaped  upon  you.  I  think  there 
is  a  case  which  was  referred  to  four  or  five  times ;  its  sub- 
stance is  this ;  one  of  the  referees  declined,  and  this  occurred 
after  the  rule  had  been  taken  out ;  the  one  who  did  not  agree^ 
refused  to  sign  the  report ;  when  that  report  was  returned 
into  the  office,  objections  were  made  to  its  validity  ;  the  Court 
held  it  to  be  good,  although  the  agreement  had  been  deviated 
from,  as  the  party  objecting  had  acted  before  the  referee. 
Here  is  a  question,  whether  an  agreement  in  writing  or  the 
folemn  and  voluntary  acts  of  a  man  are  the  strongest  evidence. 

^  I  know  not  the  use  of  writing,  unless  it  be  to  bind  the  par- 
ties ;  but  if  they  agree  to  deviate  in  a  particular  part  from 
the  provisions  of  an  agreement,  the  act  of  agreeing  destroys 
the  ^ffi^gt  of  that  point  of  the  vriting.    This  award  is  returned 


''» 
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to  the  Court ;  and  I  should  consider  it,  hf  the  action*  «r 
Mr.  Bayard,  and  hb  assent  expressed  by  his  proposing' tfie 
choosing  o£  an  umpire,  as  obligatory  on  him.  Some  time 
after,  thus  report  is  filed  in  the  office  of  the  prothonotary ;'  in 
a  short  time  after  it  was  filed)  I  believe  the  next  day,  Mr. 
Passmore  gets  a  transcript  of  the  award  and  goes  to  the  office 
of  the  insurance  broker,  Mr.  Shoemaker,  to  have  ah  order 
4rawn  for  the  payment  of  their  respective  sums  ;  he  it  ap*^ 
pears  has  been  blamed  for  not  'seeking  to  encrease  the  diffi- 
culties of  the  dispute.  The  Senate  wiU  please  to  carry  this* 
fact  in  their  recollection ;  that  the  other  underwriters  agreed' 
tliat  the  original  referees,  in  case  they  did  not  agree  should 
choose  an  umpire.  Will,  we  then  say,  will  any  one  think 
that  it  was  likely  that  he  should  go  fii^st  to  Pettit  and  Bay- 
ard ;  he  was  apprehensive  that  if  any  of  the'  underwriters 
should  be  disposed  to. cavil  at  the  award  it  probably  would 
be  Pettit  and  Bayaitl,  he  went  first  to  those  who  t^ere  most 
likely  to  pay,  not  only  to  secure  his  own  interest,  but  he  also 
might  reasonably  expect  that  the  example  of  the  other  under* 
writers  in  signing  the  order,  would  operate  as  an  inducement 
on  the  minds  of  Messrs.  Pettit  and  Bayard.  If  is  a  common 
case  that  occurs  every  day.  If  any  man  sustains  a  loss  on  a. 
case  of  underwriting,  some  pay  immediately  and  others  will 
not  pay  until  compelled  by  due  course  of  law.  Had  not 
Lyle  the  power  to  say,  I  will  not  pay  till  I  see  Pettit  arid 
Bayard's  names  to  the  order.  But  he  relied  oil  the  insunince 
broker  ;  so  there  was  ho  fault  on  the  part  of  Mr.  Passmore. 
If  the  insurance  broker,  equally  the  agent  of  both  parties, 
drew  the  papers,  he  must  have  done  it  from  aii  expectation 
that  the  award  would  not  be  questioned,  for  every  "body  thaf 
^w  it  readily  gave  credit  to  it..  It  appears  that  the  money 
wa«  paid  by  those  people  and  yet  Mesars.CFettit  and  Bayard 
ipefused. 

Let  me  now  draw  the  attention  of  the  Senate  to  tJhe>Qrigiiiat 
propositions,  I  mentioned  some  time  siiice. 

JPhn.  Whether  the  Court  had  any  power  bf  law  and  byr 
the  constitution,  to  act  as  they  had  done,  and  laad.n^t  fiiade^ 
themselves  the  objects  of  an  impeachment  ? 

Second,  Whether  it  be  such  a  misdemeanor  to  ^o  ^tho-^ 
rise  an.  impeachment  I 

I^  sha^l  cpi^tend  that  they  were  guilty  of  a  misdemeanor  ini' 
office*  I  know  that  in  doing  this  I  shall  have  to  examine 
into  the  cQK^duct.  of.  high  and  dignified  characters  iTor  whom 
I  entertain  grea^.  respect;  particularly'  of  otie  wliose  memory 
shall  be  ever  dear  to  me,  while  a  sense  of  gratitude  remain^ 
within  the  unbrol^eft  urii  of  my  heart. 


My  honorable  and  worthy  friend  will  recollect  that  LorS 
Mansfield,  one  of  the  greatest  luminaries  of  the  la\»-  that  eveV 
came  on  the  bench,  succeeded  in  eBtabliihin-g  what  man^ 
consider  a  direct  innoTation  of  the  law  on  libels.  There  were 
many  independent  men  of  the  bar,  at  the  head  of  wh6m  was 
Mr.  Erskine  whp  opposed  the  torrent,  but  ^without  effect.  The 
dean  of  St,  Ass^ph,  brother-in-law  of  the  celebrated  Sir  Wilfiara 
Jones,  was  Indicted  and  punished  for  publishing^  in  WaFed,. 
what  Jones  had  published  in  Eng^land.  On  that  occasion  Mr. 
Erskine  had  to-cpntend  with  Mr.  Buller ;  who  told  him  h^ 
jh£|d  nothing  to  do  with  the  law,  he  must  confine  hiniself  to  the  * 
fact  of  publication;  and  he  told  the  jury  if  the  fact  of  pub-  ^ 
(ication  is  proved  or  acknowledged  you  mu'st  say  guilty,  an'd 
if  giillty  the  Court  will  determine  the  point  of  law.  Although 
gentlemen  may  be  surprised  to  hear  the  liberty  of  the  -pfess 
being  Restricted  in  this  country,  yet  in  Europe,  and  particu- 
larly in  England,  it  is  a  known  maxim,  "  that  the  greater  the 
truth  the  greater  the  libel"  Though  the  man  may  be  able 
to  prove  thj?  truth  of  his  assertion  it  does  not  avail  him  ;  nay 
It  encreases  the  offence.  ,  Mr.  Erskine  resisted  this  doctrine, 
, of  allowing  the  jury  only  to  determine  the  fact  and  hpt  thjc 
'^aw  ;  but  was  pverruled.  When  tlie  jury  returned  into  Cou^ 
they  prpnouhced  a  verdict  of  acquittal  on  the  law;  BuUe'r 
Vaid,  we  cannot  receive  that  verdict.  I  believe  there  was  a 
kind  of  compromise  entered  into  between  the  bar  and  judgp 
'Buiief.  When  tiiis  cause  qatne  before  Lord  Mansfield,  wha  ' 
,had  come  vp  to  the  King's  Bench,  Mr.  Erskine  moved  for  a  ' 
new  'trial,  but  Xord  Mansfield  confirnied  tlie  deckioh.  The 
^arl  of  Cambdf^  resisted  this  innovation.  It  was  not  long^ 
after  this  doctrine  had  received  the  countenance  of  the  Court 
and  bar,  thaA  Mr,  Fox  brought  into  the  House  of  Conimonft  ' 
his  famous  "  Libel  Bill,''  which  passed  and  was  sent  to  the 
"liouse  of  Lords,  but  "tfce  bench  of  judges  were  ojpppsed  ,tq  a 
^bill  of  thai:  <!escripti6n' ;  yet,  notwithstanding  their  opposition 


^.  B^^^,  M,  .theije.is  another,  paste  wfecb /pears  iriore  patticu-- 

Jarly  on  the  present  p^ase  than  that.    I  ^lludp  to  th^  writs  Which 

^yrere  placed  m.tjh^  power  of  the  Privy  Council,  known  ,more 

^art3w:ularjly  by^tjje  nanie  of  general  wai;rants,  ThisehidWAi 

jift^ue^  l?y.^the  ^ninister  on'^en.eraJ  Qccwions  dme.  out  of  mih^J, 

.»n4  ppnt^nijef^  to  be  folW^'in  (^jSS,. so  that' even  t 

^nt]§h  l\i^ory^the  rpyplution^  aid,no^  put  an  end  to  thexfrac*- 

;i;»<^j./R^X:.yfts^  ,rt»  legality;  ,^ypstioped,'^uritil  .the  tist  bf  INtk 

Wilkes,  the  wiiter  of  the  NprtK  Briton,  pecniTed  4  ;^en  Cord 

Halifix  then  the  premier,  issued  a  general  warrant  for  tlie 

purpose  of  arret  ting  the  pnnter  and  publisher  ^  this  uraa  doue^ 
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and  afterwards  the  printer  and  publisher  brought  an  action 
against  the  persons  who  had  arrested  them,  which  was  tried 
before  Lord  Mansfield,  and  who  gave  a  decision  in  favor  of 
the  prosecutors  :  And  Lord  Cambden  gave  his  sentiments 
Against  these  innovations  ;  for  the  last  time  he  appeared  in 
Parliament  was  in  order  to  oppose  the  Court-doctrine  in  this 
case  and  in  the  case  of  libels  generally.  With  this  statement 
let  me  call  the  attention  of  the  Court  to  the  case  itself. 
1  Blackatone'8  Re/iortay  555.  Here  the  Court  will  see  that 
I  have  a  case  before  my  eyes,  in  which  it  was  decided  that 
issuing  these  warrants  was  an  illegal  practice  ;  this  decision 
is  supported  by  the  opinion  of  one  of  the  judges,  judge  Yeates, 
a  sound  lawyer  and  an  upright  judge,  who  has  said,  that  if 
the  practice  had  existed  from  the  foundation  of  Rome  itself^ 
the  precedent  would  not  be  good.     ' 

I  am  very  certain  that,  prior  to  the  revolution,  the  learned 
counsel  for  the  defendants  has  not  shewn  one  instance  of  the 
Court's  exercising  the  power  of  issuing  attachments  for  con- 
structive contempts.  One  ground  upon  whicK  they  rely  isy 
that  the  Courts  of  justice  inherently  possess  this  right,  and 
that  without  this  right  it  is  impossible  they  can  exist.  If 
this  power  is  necessary  to  their  existence,  it  must  be  inherent^ 
upon  the  principles  of  the  constitution,  and  delegated  to  them 
by  that  instrument.  If  the  constitution  gave  that  power  when 
it  erected  the  Courts  of  justice,  or  if  by  that  act  it  gave  them 
that  power,  then  the  legislature  have  no  power  over  it.*  Thia 
is  certainly  a  very  important  point,  and  if  conceded,  would 
sanction  a  doctrine  dangerous  if  not  destructive  to  the  liberty 
of  the  citizen,  and  I  trust  the  legislature  of  Pennsylvania  will 
never  consent  to  establish  it. 

The  case  now  under  discussion,  is  a  case  of  a  criminal  mn 
"hire,  and  not  in  the  least  resembling  the  process  of  attach- 
ment after  subpoena ;  this  does  not  depend  upon  a  solitary 
case  in  chief-justice  Kinsey,  for  such  has  been  the  practice 
to  issue  attachments  to  compel  the  attendance  of  witnesses, 
time  immemorial.  It  does  not  depend  on  the  process  of  giv<« 
Ing  notice  in  the  nature  of  attachments  for  not  issuing  an 
award.  This  Court  must  not  suffer  themselves  to  be  led 
away  by  the  mere  sound  of  terms,  *as  many  words  tnean  one 
thing  and  seem  to  express  another.  A  person  not  resident^ 
upon  a  foreign  attachment  issuing  against  him,  his  property 
may  be  seized  and  disposed  of  without  any  civil  process.  There- 
fore the  process  of  attachment  for  contempt  is  not  a  civile 
but  a  criminal  case,  and  nothing  more  or  less  than  a  case 
of  a  libel.  But  the  gentleman  has  not  produced  a  solitary 
instance  to  shew  that  attaGhments  for  libels  are  warranted  by 
kny  act  of  assembly* 
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The  gentleman  asserts  that  this  doctrine  of  attachment  is 
authorised  by  the  constitution.  I  venture  to  assert  that  it  is 
not ;  for  in  case  the  power  was  either  conferred  by  the  con- 
stitution or  laws,  or  conceded  by  this  Court,  in  the  extent 
contended  for,  it  would  go  to  destroy  the  freedom  of  the  press 
and  shackle  the  liberty  of  opinion ;  and  might  ultimately 
lead  to  a  greater  assumption  of  power  ^  than  was  formerly 
vested  in  that  dreadful  engine  of  despotism,  a  Court  of  Star 
Chamber.  [4  Blackatone, — See  jippendijc,"]  The  gentleman 
says  this  writ  is  to  be  looked  on  rather  as  a  civil  process^ 
and  though  carried  on  in  the  name  of  the  king  is  for  the 
benefit  of  the  injured  individual ;  he  might  as  well  say  that 
a  common  cafiiaa  could  take  effect  upon  a  freehold,  [reads] 
If  it  were  a  criminal  case  a  general  act  of  pardon  would 
discharge  the  person ;  but  the  act  of  pardon  does  not  re- 
lieve the  contempt  of  Court  as  to  technical  import,  [reads] 
It  appears  then  that  this  publication  must  be  about  a  cause 
then  depending  in  judgment,  according  to  the  statement  of 
the  counsel  for  the  respondents,  and  according  to  the  im- 
pression on  their  minds,  and  my  idea  of  the  Pennsylvania 
practice  of  contempts,  [reads]  According  to  this  book,  it 
being  the  privilege  of  the  accused  to  ask  for  interrogatories, 
it  is  ihe  duty  of  the  prosecutor  to  offer  them  in  the  nature 
of  a  charge.  In  the  fourth  volume  Irish  term  reports, 
I-ord  Elsford  undertakes  to  state  the  doctrine  differently  ; 
but  we  will  agree  that  the  rules  of  practice  in  these  Court? 
«are  such  as  are  laid  down  by  the  learned  counsel  for  the  res- 
pondents. Now  what  kind  of  a  trial  is  this,  to  be  had  in  a 
case  merely  criminal  ?  Here  is  a  case  against  a  free  citizen, 
of  isi  free  soil,  brought  forward  on  the  ex  parte  affidavit  of  a 
nrian  who  miiy  be  heated  by  passion  and  feel  himself  interested 
in  the  prosecution.  He  is  not  confronted  with  his  accuser, 
face  to  face  ;  'tis  true  he  may  swear  to  the  contrary,  at  th& 
xisk  of  being  perjured  ;  but  if  he  does  not,  he  must  be  con- 
victed. Th^se  ex  parte  affidavits  are  sworn  to  by  an  interested 
individual,  and  whose  face  is  never  confronted  with  that  of 
the  accused  party,  and  if  it  was  it  would  be  of  no  use  to  him—— 
it  would  be  no  better  than  a  picture.  Well,  if  sufficient 
ground  appears  to  suppose  a  contempt  has  been  committed, 
the  attachment  issues — What  must  the  accused  party  do  ?— 
all  that  he  can  do  or  say  is,  "  I'll  have  interrogatories  put. 
tp  me ;"  there  is  no  other  way  by  which  he  can  exculpate 
bimself,  than  on  oath ;  and  then  if  he  can  swear,  stronger 
than  those  who  have  swore  befote  and  deny  all  the  charges> 
^fA  does  so,  then  he  is  acquitted, 

Mr.  DALLAS.  My  learned  friend  is  so  much  mistaken 
in  the  practice  of  Pennsylvania,  that  I  am  obliged  to  beg  the 
iadulgeoc^  of  tbe  Cq^  while  I  expl^n^    Uppn  tjbe  rale  to, 

5? 
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ahew  cause  being  tnovcd  for,  the  affidavit  of  the  prosecutor 
is  filed  ;  but  upon  the  return  of  that  rule,  the  ex  fiarte  affi- 
davit must  be  made 'in  open  Court,  in  presence  of  the  party- 
accused,  and  proof  must  be  made  face  to  face,  but  if  he 
does  not  require  such  examination,  or  confesses  the  con- 
tempt, there  is  no  necessity  for  such  confrontation.  The 
learned  gentleman  is  totally  mistaken  with  regard  to  the  prac- 
tice ;  for  upon  the  return  of  the  rule  he  has  as  much  of  the 
benefit  of  examining  witnesses  face  to  face  as  if  he  m- as  tried 
before  a  jury. 

Mb.  RODNET.  I  am  very  much  obliged  to  the  gentle- 
man for  correcting  <me  ;  and  really  it  was  not  wonderful  that 
I  should,  from  hearing  the  great  variety  of  cases,  be  mistaken. 
But  still  by  the  practice  as  stated  by  the  learned  counsel, 
the  party  is  robbed  of  that  armor  with  wjiich  the  Jav^  erxir- 
cles  every  man  ;  in  common  cases  he  has  the  benefit  of  a 
hearing  on  the  case  by  a  grand  jury,  and  when  he  comes  on  his 
trial  he  has  a  further  benefit  of  a  petit  jury,  and  even  if  a 
grand  jury  had  cognizance  of  the  case  and  were  to  return 
the  bill  a  true  bill,  it  is  uncertain  if  the  petlit  jury  would 
convict  him  of  it ;  but  in  this  case  he  is  stripped  of  his  buck- 
ler and  his  shield.  Here  let  me  remark  that  if  the  consti- 
tution grants  this  power  to  the  Courts,  there  must  be  an  ex* 
ception  or  reservation  in  its  favor,  and  it  is  the  duty  of  the 
opposing  counsel  to  lay  their  hands  to  the  laboring,  oar  and 
point  it  out ;  they  must  establish  that  this  is  a  case  in  which 
the  party  is  not  entitled  to  a  trial  by  jury.  But  let  me 
return  to  my  argument,  and  see  v/hether  the  Courts  possess 
this  right  inherently.  I  recollect  that  when  the  sedition  law 
was  brought  forward,  the  burden  of  the  song  was  that  the 
government  could  not  possibly  go  on,  and  that  they  coulct 
not  exist,  where  they  did  not  restrain  the  numerous  publica- 
tions. To  be  sure  when  the  opponents  to  that  law  stated 
that  it  was  abridging  if  not  destroying  the  liberty  of  the  press  j. 
the  friends  of  the  bill  said  they  were  not  going  to  abridge 
the  freedom  of  the  press,  but  merely  to  check  its  licentious- 
Bess  ;  and  argued,  that  by  punishing  the  licentiousness  they 
would  preserve  the  liberty  of  the  press.  Tliese  argument* 
were  but  too  successful,  for  the  bill  was  passed,  and  I  be- 
lieve the  paper-walls  with  which  the  then  administration  ha<t, 
entrenched  themselves,  was  the  instrument  of  their  dfcstruc-. 
don.  Yet,  notwithstanding  all  this  unbridled  licentiousness: 
of  the  press,  have  we  seen  another  administration  of  the 
government  going  on  extremely  well  without  this  law ;  an<f 
this  mode  of  reasoning  >yill  apply  to  the  doctrine  of  contempts. 
The  sedition  law  which  then  passed,  we  will  say  was  not. 
carried  by  the  unanimous  voice  of  Congress,  but  it  certainljrj 
l^^s  passed  by  a  large  majority  of  the  representatives  of  ther. 
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:frec  citizens ;  we  will  grant  it  was  inconsistent  with  the  let- 
ter and  spirit  of  the  constitution — that  it  was  a  \iolation  of 
the  constitution.     But,  sir,  if  the  Courts  of  justice  cannot 
exist  in  Pennsylvania  without  this  power,  how  comes  it  they 
can  exist  elsewhere,  without  ever   claiming  its  exercise.     I 
believe  the  constitution  of  Delaware  is  nearly  similar  to  that 
of  Pennsylvania ;    there  are  a  number  of  trials,  some  of  a 
political  nature,  in  which  the  press  has  teemed  with  invec- 
tive, and  yet  I  never  heard  of  a  proceeding  of  this  nature ; 
I  recollect  well  once  being  consulted  on  a  case  of  this  kind^ 
in  order  to  bring  the  party  before  the  Court ;  but,  I  am  only 
expressing  my  honest  sentiments,  when  I  say,  that  I  really 
thought    that  such    a    proceeding   could  not  be  warranted. 
The  learned  counsel  has  referred  to  the  State  of  Connecticut  5- 
I  believe  Connecticut  must  have  as  much   of  the  commoil 
law,  as  any  State  in  the  Union ;  and  their  constitution^  if  it 
may  be  so  called,  is  the  oldest  of  any  of  the  States,  as  they 
are  still  governed  by  their  original  charter.     Of  the  organi- 
zation and   powers  of  their  Courts^  Mr.  Swift  treats  in  hi* 
Connecticut  Laws.     [2  voi,  374.]     Now  the  Courts  in  Con* 
necticut  have  existed  as  long  as  those  in  Pennsylvania ;  and 
if  they  cannot  exist  here  without  this  power,  as  we  were  told 
by  the  learned  counsel,  how  can  they  exist  in  other  States* 
What  must  be  matter    of  surprise,  is  that    I   believe    the 
gentleman,  notwithstanding  his  diligence  and  his  having  scru- 
tinized   the  law  library,  and   ransacked  and  rummaged  the 
volumes,  and  perhaps  turned  theih  overleaf  by  leaf,  yet  he 
•has  not  I  believe,  produced  a  single  instance  in  which  a  per- 
son has  been  proceeded  against  for  merely  writing.     Nay, 
further,  I  believe  the  gentleman,  within  the  last  half  centu-  * 
ry,  cannot  produce  even  a  law  case  from  Burrows  or   any 
other  elementary  writer,   in    which  a  party  prosecuted,   for 
writing  is  not  entitled  to  a  trial  by  jury.     I.  well   recollect 
that  Mr.  Erskine   remarks,   how  "  the  press  teemed    with 
libels  of  Thomas  Paine,  amidst  all  the  blaze  of  popular  re- 
sentment he    said."      You?  Lordship  knows    that    I    would 
not  have  attempted  to    get  you  to  postpone  this    trial  for 
one  moment,  but  your  Lordship^^  well  knows  that  without  a 
trial  by  jury,  having  the  great  stake  of  personal  liberty  at 
hazard,,  being  had  by  an  impartial  and  unbiassed  jury,  th-e 
whole  'proceeding  is  nothing  more  than  a  solemn  mt>ckery 
of  one  of  our    most  inestimable  privileges."     Even  in  the 
House  of  Commons,  atid  we  are  told  that  such  is  the  capa- 
cious grasp  of  privilege  of  that  body,  that  no  judicial  |>ow- 
er  dare  call  it  into  question,  and  no  subject  dare  enquire  into 
it.     The  case  was  this  ;  a  pamphlet  was  written  agaiiist  the 
House  of  Commons,  before  which  body   Wafrren  Hasting* 
was  impeached)  and  it  related  to  hi«^  case.     Did  the  House 
of  Commons  immediately  issue  an  uttachmefet  and  punish  ths* 
libeller  for  sw  contempt  ?    No.    They  directed  th©  Attorney ' 
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General  to  prosecute  him,  which  he  did  ;  and  as  Mr.  Erskine 
observes,  it  was  for  the  single  object  of  arresting  the  puUlia 
opinion  and  to  keep  the  matter  in  suspence  ;  and  on  the  trial 
the  jury  acquitted  Stockdale,  the  printer,  who  if  he  had  been 
brought  before  the  Commons,  would  not  have  been  acquitted  ; 
I  do  say,  that  if  he  had  been  brought  before  them  he  would 
have  been  instantaneously  convicted.  Therefore  we  have 
»een  even  the  British  House  of  Commons  relinquish  proceed- 
ing in  a  summany  way  ;  they  gave  him  a  trial,  and  did  not  strip 
him  of  the  necessary  security  of  a  trial  by  juiy. 

While  I  am  on  this  subject,  let  me  remark  that  I  do  not  ap» 
prehend  that  danger  ft'om  newspaper  pnblications  which  the 
learned  counsel  for  the  respondents  appears   to  do.     Here 
was  a  case  directed  by  the  House  of  Commons  to  be  prose- 
cuted by  indictment,  under  the  -weight  of  authority  of  unde- 
fined privliege.     The  French  revolution  had  given  birth  to 
numerous  societies  ;  these  associations  excited  suspicion  in 
the  government,  and  lest  England  should  become  the  theatre 
of  the  bloody  scenes  which  they   saw  were  then  acting  in 
France,  they  endeavoured  to  trace  out  with  all  their  spies  and 
informers,  the  object  and,  leaders  of  these  societies  ;    the 
minister  brought  the  business  before  the  House  of  (Commons, 
who  appointed  a  secret  committee.    An  elaborate  report  was 
afterwanis  published  in.  which  the  parties  were  in  fact  pre- 
judged.    Their  views  were  declared  to  be  hostile  to  the  coun- 
try and  the  life  of  the  king.     That  report  was  in  the  hands 
of  every  body  ;  but  with  all  the  prejudice  that  it  was  intend- 
ed to  promote  ;  the  parties  charged  were  cleared  by  a  special 
tribunal  appointed  to  try  them.     They  were  acquitted  not- 
withstanding all  the    infiuence  of  the  House  of  Lords  and 
House   of  Commons   being    exerted  against    them.     When 
Hardy  and  Home   Tooke   came    before   the  jury,  the  jury- 
were  not  to  be  led  away  by  ministerial  or  legislative  influ- 
ence ;  I  believe  they  first  acquitted  Mr.  Hardy,  then  Mr. 
Horne  Tooke.     The  trials  of  Tbelwal  and  the  others  were 
given  up.    Here  we  preceive  that  the  danger  from  publica- 
tions is  not  so  great  as  the  gentleman  imagines.    I  beg  not 
to  be  considered  as  standing  up  as  the  champion  of  libellers  ; 
I  have  myself  felt  their  shales,  but  they  have  never  given 
me  a  pang.    I  have  consigned  them  and  their  libels  to  their 
merited  contempt. 

This  danger  then,  is  not  to  be  apprehended  so  much  as 
my  learned  friend  the  counsel  for  the  respondents,  has  inti- 
mated ;  for  I  believe  it  had  no  effect  in  the  case  of  Fries ; 
it  is  true  he  was  condemned,  but  if  the  paper  had  not  been 
published,  he  would  have  been  condemned,  for  I  do  hot  sup- 
pose that  any  thing  appes^re4  ia  the  publicatioQ  th«t  <;ouI4 
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ba^e  weighed  a  feather  in  the  scale,  either  with  the  Court, 
the.  jury  or  the  counsel.  It  is  a  very  specious  and  plausible 
mode  of  reasoning  when  they  tell  you  that  Courts  cannot 
exist  without  this  summary  authority.  Will  this  Court  sane* 
tion  such  a  mode  df  reasoning,  when  it  does  not  aijise  from, 
logical  poverty,  or  ethical  penury  ?  To  say  that  because  they 
are  a  Court  they  must  possess  this  power,  is  arguing,  to  use 
the  expression  of  my  learned  friend,  in  a  circle  indeed.  If 
you  once  sanction  this  principle  there  is  no  knowing  to  what 
extent  this  power  may  be  carried  ;  for  a  single  grain  of  gold^. 
in  consequence  of  its  mallability  may  be  beaten  out  to  a 
prodigious  surface  indeed ;  and  upon  the  same  principle  thifc 
power  may  be  carried  so  far  as  to  become  dangerous  to  the 
liberties  and  rights  of  the  people.  The  gentleman  himself 
has  certainly  produced  authority  enough  to  shew  the  danger 
of  sanctioning  this  power  according  to  the  English  measurCi 
which  been  cut  out  for  answering  the  purposes  of  repressing 
the  ardor  of  freedom,  and  rendering  a  corrupt  government 
Reared  though  it  may  not  be  respected. 

But  while  I  am  on  this  subject  let  me  advert  to  one  case 
in  the  Federal  Court,  and  that  is  the  case  where  Mr.  Duane 
was  punished  in  this  manner.  I  am  sure  there  are  some 
points  in  this  case  on  which  others  will  think  differently  from 
myself,  because  they  are  axioms  in  politics  ;  but  I  suppose 
there  is  no  doubt  but  every  member  of«this  Court  will  agree, 
that  the  Senate  and  House  pf  Representatives,  have  not  the 
right  to  pass  sedition  laws ;  nay,  if  they  even  passed  one 
and  it  received  the  sanction  of  the  President,  it  is  without 
authority  given  by  the  constitution.  We  will  suppose  thig 
law  does  pass,  and  in  this  way,  notwithstanding  it  has  re- 
ceived the  sanction  of  the  legislative  and  executive  branches 
of  the  governmeilt,  it  will  not  be  agreeable  to  the  constitu- 
tion, and  of-  course  not  the  law  of  the  land.  The  legislature 
have  no  power  over  libels.  You  attempt  to  derive  this  power 
from  the  principle  of  its  being  inherent  in  the,  legislature  f^ 
notwithstanding  this  you  let  us  have  a  grand  jury  and  a  petit 
jury  in  all  cases.  But  we  say  you  have  no  right  to  pasa 
this  law ;  the  constitution  gives  you  no  power  to  do  it ;  yet 
the  gentleman  will  say  that  the  Court  have  this  power  of 
punishing  constructive  contempts  in  a  summary  way,  inher- 
ently— ^that  it  is  an  indispensable  appendage.  The  combina- 
tion of  the  legislative,  executive  and  judicial  branches  of 
government ;  all  these  powers  combined  could  not  punish  in 
a  summary  manner ;.  for  in  cases  of  libel,  a  man  is  entitled 
to  the  privilege  of  his  trial  by  jury.  You  may  call  it  a  con- 
tempt, call  it  an  offence  of  whatever  name  you  please  it  is 
no  matter ;  if  it  is  a  libel  you  cannot  proceed  in  this  sum- 
mary way.    It  is  true  you  s$iy  that  the  Congress  have  no 
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|M>wCT  to  pass  sedition  laws,  and  if  they  do,  it  U  a  violation  of 
the  constitution  ;  but  yet  when  the  Court  proceeded  in  this 
way  it  was  ail  constitutional.  I  think  I  may  venture  to  say 
that  the  legislature,  that  the  united  force  of  the  government 
cannot  punish  in  this  summary  way  ;  and  if  so  the  inference 
must  follow  as  necessary  as  any  ccrollaiy  demonstrated  from 
a  principle  in  Euclid,  that  any  single  branch  cannot  have 
the  power  of  exercising  this  summaiy  process.  How  did  the 
judges  of  the  district  Court  get  over  this  ?  Sir,  I  will  not 
read  the  arguments  in  this  case.  They  are  lengthy.  Per- 
mit me  to  observe  to  you  that  some  judges  although  they 
been  honored  with  the  ermine,  have  also  been  clothed  with 
some  of  that  spirit,  which  unfortunately  does  occur  in  some 
cases,  of  a  party  nature  ;  we  can  see  when  their  authority  rs 
called  into  question  how  easily  they  get  over  objections.  See 
VaUc.ce*a  Rc/:crts^f:c,:;e  98.  When  their  power  is  questioned 
we  find  they  appeal  to  the  act  of  Congress  ;  but  what  if  Con- 
gress have  not  the  right  by  the  constitution  to  vest  such 
powers  in  the  Courts  ?  and  I  believe  they  cannot  shew  me  a 
part  of  the  constitution  where  those  principles  are  recogniz- 
ed. They  can  only  answer  that  they  find  themselves  in  pes* 
session  of  the  power,  and  ought  to  possess  it  by  inference* 
The  chief  judge  of  the  district  Court  I  am  personally  ac- 
quainted with.  He  is  a  gentleman  of  the  most  amiable  man- 
ners ;  tut,  sir,  Mr.  Tilghman  may  have  been  mistaken  as 
other  men  have  been.  You  perceive,  sir,  how  readily  the 
Court  applies  to  the  act  of  Congress,  and  how  zealously  they 
hunt  for  authority.  But  they  never  look  into  the  constitution. 
Truth,  sir,  requires  no  labour.  The  step  is  plain  and  regu- 
lar. But  error  can  hop,  and  skip  and  hop  upon  assertion, 
which  it  pleases  to  call  conclusion*  My  opinion  is  that  the 
Supreme  Court  of  Pennsylvania  have  no  authority  by  the  con- 
stitution, or  any  constitutional  law  to  exercise  the  power  con- 
tended for.  The  gentlemen  think  otherwise,  and  believe  the 
Court  to  be  possessed  not  only  of  this  but  of  all  other  pow- 
ers. If  however  my  conclusion  is  correct,  the  fabrick  1  think 
I  have  raised  to  this  cause  can't  possibly  be  demolished. 
I  proceed  to  another  ground  which  is  that  of  the  common 
Jaw,  as  it  is  said  they  possess  this  power  from  the  common 
law  ;  but  I  shall  not  enter  into  a  disquisition  as  to  the  origin 
or  nature  of  society  ;  I  shall  not  enquire  whether  William 
Penn  expected  to  find  a  Solon  or  Lycurgus,  who  had  a  sys- 
tem of  laws  prepared  for  him,  nor  as  Cortes  with  the  Mexi- 
cans to  find  a  Monteauma  and  an  organized  city. 

I  shall  not  contest  the  practice  of  Pennsylvania,  except  a«^ 
to  this  case,  and  the  extention  of  the  common  law.  I  can- 
not consider  the  common  law  as  a  system  so  perfect  as  not 
.io  adinit  of  amendment,  nor  yet  can  I  pronounce  the  eulqp^ 


gium  ^n  it  that  the  learned  counsel  for  tlic  respondents  has-^. 
for  I  think  that  the  shirt  of  Hercules  himself  would  not  be 
worse  to  the  people  than  a  full  suit  of  the  common  law ;  I 
mean  the  common  law  with  all  the  feudal  reservations. 
[Flere  Mr.  Rodney  read  some  extracts  from  the  case  of 
SViiliam  Blount,  to  shew  that  the  counsel  for  the  respon- 
dents, when  defending  Mr.  Blount,  before  the  Senate  of  the 
United  States,  had  expressed  diflerent  sentiments  from  those 
•which  he  had  used  on  the  present  occasion,  relative  to  the 
distinctions  between  civil  and  criminal  proceedings.]  Many 
cases  have  been  cited  from  English  authorities  ;  1  do  not  wish 
to  say  a  word  against  the  administration  of  justice  in  England} 
but  I  cannot  subscribe  to  the  opinion  that  their  judiciary  is 
the  best  that  is  known  or  can  be  framed.  I  believe  that  in 
.case^  between  man  and  man,  the  law  is  justly  administered^ 
but  it  is  still  attended  with  great  expence.  1  do  believe  that 
as  it  relates  to  judicial' decisions  there  is  not  a  country  in  the 
world  where  more  intelligent  or  correct  opinions  are  to  be 
found.  We  are  told  by  Judge  Wilson  that  until  that  coun- 
try recognized  the  principle,  the  world  never  conceived  the 
idea  of  trial  by  jury,  and  it  was  some  tinle  before  the  peo- 
ple became  reconciled  to  it.  We  read  that  even  the  pene- 
trating mind  of  Locke,  had  viewed  it  through  a  glass,  and 
liewed  it  darkly.  I  believe,  though  the  judiciary  of  that 
country  is  in  an  improved  state,  yet  that  the  judiciary  of 
this  country,  as  to  the  cheapness;  is  preferable  to  that  of 
England,  and  that  still  greater  improvements  may  be  tnade^ 
but  care  must  be  taken,  least  by  inadvertently  lopping  off  a 
useful  with  amseless  limb,  you  sap  the  whole  stock.  Let 
us  read  the  opinion  of  Mr.  Erskine's  case  of  Paine,  and  that 
of  a  clergyman  of  the  name  of  Capp,  a  worthy  pious  man. 
I  hope  I  shall  be  excused  for  reading  such  a  passage  as  this 
before  this  Court,  but  it  is  done  in  order  to  shew  that  the 
common  law  of  England  is  in  some  things  defective.  lCa/tfi*M 
SermoTiB,  118.]  As  it  relates  to  common  law  decisions  be- 
tween individuals,  there  are  may  precedents  which  are  the 
bulwark  of  our  security  and  of  the  wholesome  enjoyment 
of  liberty  ;  but  where  the  crown  and  subject  come  in  com- 
petition, I  must  say  decisions  often  take  place,  better  adapt- 
ed for  the  meridian  of  Great  Britain  than  for  the  latitude  of 
this  country,  and  as  they  relate  to  the  criminal  part  of  the 
law,  there  are  principles  established  and  pursued,  as  bloody 
almost  as  the  laws  of  Draco  himself.  I  did  not  expect  that 
the  learned  counsel  would  have  contended  generally  that  th« 
doctrine  of  contempts  would  extend  to  this  country-*- 

Mr.  DALLAS.  In  the  whole  of  my  argument,  with  resr 
pect  to  the  common  law,  I  stated  that  no -more  was  adopted 
than  was  necessary  and  applicable  to  the  circufxistances  oS 
lihe  country. 
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Mr.  RODNEY.     So  I  understood  the   gentleman,  in  the 
f)eginning;,   but  he  has  seemed  to  wish  to  extend  it.     I   can 
find  a  case  in  the  common   law  of  England,  which  was  net 
adopted  in  this  country.     [4  Blackat.  124.]     [Here\  Mr.  Rod- 
ney read  the  law  as  contained  in  the  statute   33  Henry  VIII. 
•  which  declares  that  maliciously  striking  in  the  king's  palace* 
whereby  blood  is  drawn,  is  punishable  by  perpetual  imprison-  ^ 
ment  and   fine  at  the  king's  pleasure,  and  also  with  loss  of 
the  offender's  right  hand.]     This  is  certainly  a  case  punish- 
th\t  at  common  law  in  England  in  this  way,  but'' I  should  be 
very  sorry  if  it  should  ever  become  the  common  law  in  this 
c^ountry.     If  the  gentlemen  are  not  willing  to  adopt  all  the 
common  law,  it  is  their  duty  and  not  ours  to  draw  the  line 
at  which  we  arc  to  stop.     There   are  other  cases  different 
from  this,  as  are  the  colours  of  a  changeable  silk.     Lietthem 
draw  the  line  and  tell  us  in  what  cases  we  are  to  be  governed 
by  common  law.     We  merely  state  that  the  Supreme  Court 
have  toot  the  power  contended  for.     The  gentlemen  have  re- 
sorted to  various  authorities  to  prove  that  they  havfe  the  pow- 
er.    With  respect  to  the  discretion  which  the  gentletnan  con- 
tends the  Court  are  entitled  to  exercise  in  cases  df  contempt, 
.  I  shall  retort  in  the  language  of  the  Earl  of  Cambden^  "^  that 
the  discretion  of  a  judge  is  the  law  of  tyrants — ^that  in  the 
very  best  is  often  defective— but  in  the  worst  'tis  vice  and 
folly."     It  may  be  replied,  that  it  is  a  legal  discret^n^,  ont^he 
construction  of  a  point  of  law ;  to  be  sure  I  have  no  objec- 
tion to  adasnit  that  they  possess  this  power,  but  does  ift -follow 
.  (that  it  may  not  be  abused ;  it  is  as  liable  lo  abnsft  a^  any 
.  otJbber.  authority  vested  in  the  feeble  power  of -man:     One  of 
.  tbe-finst  aujthorities  that  the  learned  counsel' has  produced  is 
.4  Mkwck^tJU^^,  which  I  have  already  adverted  to  ;  and  Ithiiric 
that /taking  it  for  granted,,  that  the  doctrine  the^e  laid  down 
Uvcorrect,.  and  that  the  Courts  inherently -possess  subh  of  the 
CpmmoJa  law  as  is  applicable  tp  the  people,  yet  we  find  nothing 
to  warrant  the  application  of  such  a  power  in  this  ccmntry. 
Here  we  have  no  necessity  for  such  an  extensive  discretionary 
pp^ver  being  vested  in  the  judges.    Can  it  be  correct,  that 
in  every  case  of  publication,  where  a  suit  is  pending)  and  a 
prosecution  for  a  contempt  is  instituted,  the  accused  party 
must  either  submit  to  a  punishment  limited  sokly  by  their  dis- 
cretion ojT  the  Courts  or  swear  positively  to  a.  dental  of  the 
char,gerisgad,perhaps  perjure  himself.    These  aire  t^e  Substrata 
.  on^^V^l;tiph  ail  this  power  is  built*    As  foriihe  Chancesy  biooks 
J  wjlljqqt,fep^twhait  opinions  I. have  heavd  «t>d  entertain  of 
them*    X^efe  was  one  authority  readiiyriRyJearcKed  fciead> 
which  pf  a. peculiar  nature;  I  vj^ill  tqm  to.  it*,  in  order  to 
calj  l[;hj?^,aU^itiw.of  the  Court  to  a  practice  diflferetitfixttnirtic 
onp  laid  4Q>vi\>by  the,gen;tleaaPWn.  -r  [3  'MtwJm'i^:  2^!^4  »'&«• 
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1  turti.to  these  authorities  in  the  order  that  the  gentleman  has 
read  them,  because  they  will  shew,  as  this  author  explains  it,  that 
the  accused  must  deny  the  material  part  of  the  charge,  and  not,  as 
the  gentleman  expresses  it,  the  whole.  [2  jitfcinsy  ft,  469.— 7%e 
case  of  tlie  printer  of  the  Chamfiioti^  and  the  printer  tfthe  St,  Jamea'a 
Evening  Poat."] — fSee  Afipendixy  page  7,  note  G.J  Now  this 
court  will  perceive  that  this  was  taxing  them  with  turning  affida- 
vit-men, in  a  cause  which  was  then  pending  before  the  court. 
[Reads,']  I  beg  the  court  to  recollect  the  observations  of  the 
lord  chancellor ;  for  instance  now  he  states  there  are  three  dif- 
ferent kinds  of  contempts,  which  it  seems  are  to  be  distinguished 
by  the  court,  secundum  subjectam  materiam  ;  that  is,  according 
to  the  subject  matter  before  it ;  but  it  does  not  follow  that  it 
gives  to  the  judges  unbounded  privileges  in  their  judicial  capa- 
city. The  distinction,  as  to  the  contempts,  may  hold  good  in 
that  country,  but  it  does  not  in  this ;  because  here  the  liberties 
of  the  people  are  better  protected.  The  gentleman  will  tell  ua 
that  there  may  be  a  contempt  of  court,  in  prejudicing  mankind 
ag^st  persons  before  the  cause  is  heard.  That  any  thing,  what- 
ever, said  in  reference  to  a  cause,  is  a  contempt.  But  we  reply 
that  the  constitution  says,  that  the  press  shall  be  open,  and  that 
the  conduct  of  a  Judge  shall  be  open  to  examination  as  well  as 
any  other  officer.  It  is  only  when  you  abuse  the  judge,  in  a 
cause  that  is  pending,  that  it  becomes  a  necessary  power  in  the 
courts,  as  is  contended  for  by  the  gentleman,  to  punish  contempts 
in  a  summary  way.  [Reads,']  Here  the  chancellor  takes  this 
distinction,  that  unless  it  could  be  proved  that  a  contempt  was 
meant  to  the  court ;  and  whether  it  referred  to  jthis  or  tliat  suitor, 
he  had  nothing  to  do  with  it,  if  it  only  referred  to  the  character 
of  the  man  independent  of  the  court.  [Reads.]  Why  now  he 
is  referring  to  the  cause  in  direct  terms  ;  he  is  referring  by  initi- 
als, and  it  ceitainly  could  not  make  any  diffei-ence.  [Reads,'] 
This  seems  to  be  the  reason  for  making  the  decision  that  he  did. 
[Reads,]  I  have  gone  through  the  leading  traits  of  this  affair  ; 
and  here  let  me  observe,  that  there  was  as  direct  an  inteiference 
with  the  court  as  possibly  could  be,  and  it  was  pointedly  calcu- 
lated to  prejudice  the  public  mind. 

But  how  can  this  apply  to  Mr.  Passmore's  case  ?  To  be  sure 
he  has  published  a  paper  which  I  do  not  justify ;  it  was  a  paper 
which  I  apprehend  was  of  a  libellous  nature,  and  which  I  do  not 
wish  to  see  repeated  on  any  occasion  whatever.  Mr.  Bayaitl,  by 
the  constitution  and  laws,  might  have  had  him  indicted  for  a  libel, 
and  might  aftei'wards  have  brought  liis  civil  action  for  damages  ; 
here  were  two  remedies  that  he  could  have  pui*sued.  Well,  lar, 
but  there  is  another  remedy,  if  the  gentleman's  doctrine  is  right, 
and  that  is  by  attachment ;  the  others  are  too  slow,  he  must 
have  instant  redress,  and  therefore  he  took  this  summary  way. 
You  have  lieard  the  paper  read,  and  I  ask  this  honorable  court, 
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whether,  without  that  comment  on  the  text  which  the  learned 
counsel  has  made,  they  would  have  known  that  it  referred  to  a 
cause  then  pending  before  the  coiut?  Mr.  Passmore  might 
have  intended  to  refer  to  the  suit,  but  if  he  did  not  use  initials,  it 
cannct  be  construed  into  a  contempt.  Foitdt  'scd  non  dicit.  We 
wished  to  do  so,  but  did  not  do  it.  I  ask  whetlier  any  one,  who 
will  pay  seiious  attention  to  that  paper,  and  not  know  of  any 
action  j^nding  between  Mr.  Passmore  and  Pettit  and  Bayard, 
could  ever  have  thought  by  day,  or  dreamed  in  the  night,  that  it 
liad  any  allusion  to  a  cause  between  Pettit  and  Bayaixl  and 
Thomas  Passmore  ?  What  is  there  in  the  paper  that  may  tend 
to  prejudice  the  court  ?  Yet  if  it  contains  nothing  of  that  kind^ 
I  contend  that  it  was  no  contempt ;  for  the  paper,  on  the  face 
of  it,  must  have  something  either  insulting  to  the  judges,  to 
the  proceedings  of  the  court,  or  attemptuig  to  prejudice  them 
in  a  suit  then  pending.  I  further  contend,  that  the  people  who 
read  it,  without  being  told  of  the  suit  between  Mr.  Passmore 
and  Messrs.  Pettit  and  Bayaiti,  would  know  no  more  of  the  cir- 
cumstance than  if  it  was  in  Arabian,  Chaldean,  Hindoo,  San- 
sciit,  or  even  wrote  in  Hieroglyphics.  Notwithstanding  all  tliis, 
it  does  contain  observations  against  two  amiable  and  respectable 
character.  However *if  Mr.  Bayard  had  not  gone  to  Mr.  Kitch- 
en, nobody  ever  would  have  known  that  it  had  any  connection 
with  a  case  between  Mr^  Bayard  and  Mr.  Passmore.  Now  how 
does  this  square  with  the  case  of  the  printer  of  thcChampion^ 
or  with  the  observations  of  the  learned  counsel  ?  Even  a  blind 
man  who  had  never  heaixi  of  the  transaction  could  as  readily 
have  discovered  that  it  alluded  to  an  action  between  the  parties, 
as  Mr.  Kitchen,  had  he  not  been  informed  of  the  circumstance. 
Mr.  Bayard  should  have  pi-oceeded  in  any  different  way,  froin 
the  one  he  did;  he  could  not  have  considered  it  but  in  the  light 
of  a  common  case  of  ix>sting.  Well,  but  Mr.  Bayard  happen- 
ing to  hear  of  it,  goes  to  Kitchen,  who  has  not  destroyed  the 
paper,  and  demands  it ;  why  says  he,  this  refers  to  the  affidavit 
which  was  filed  in  the  cause  between  myself,  and  Passmore,  and 
is  a  contempt  of  court.  I  put  it  on  this  ground,  that,  whether 
independent  of  Mr.  Bayard's  knowledge,,  any  man  pf  common 
sense  would  have  supposed  that  it  had  any  thing  to  do  with  a  suit, 
between  Mr.  Bayard  and  Mr.  Passmore— ^hat  it  refeiTed  to  a 
suit  depending  in  the  supreme  court  ?  Why,  it  speaks  merely 
of  a  mercantile  transaction.  But  that  they  woujd  have  ever 
guessed  that  it  refen-ed  to  a  cause  in  comt,  is  not  at  all  probable, 
they  never  could  have  thought  that  it  refeiTed  to  a  suit  ;  it 
was  more  likely  they  should  suppose  that  Mr.  Bayard  had  made 
some  affidavit,  which  was  a  kind  of  a  protest  in  some  mereantile 
ti-ansaction,  and  that  Passmore  was  kept  out  of  a  sum  of  money 
for  some  days  by  it.  I  never  should  have  suspected  that  it  did 
relate  to  a  cause  in  court,  unless  he  had  put  it  in  such  language 
that  the  people  generally  would  have  uQdei^tood  it.    As  to 
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^het^er  there  was  a  suit  depending  or  not,  we  will  admit  that 
there  was  a  suit  pending  at  tlie  time.  To  be  a  contempt  the 
paper  must  reflect  on  the  court,  and  be  calculated  to  prejudice 
the  public  mind  in  his  favor.  I  will  undertake  to  state,  that  this 
was  not  calculated  to  prejudice  the  public  mind  or  that  of  the 
court.  It  is  tiiie  tli^t  the  chancellm*  in  England  is  bound  by 
the  parliament ;  but  I  apprehend  that  it  does  not  appear  that  the 
judges  are  bound  by  its  authority,  or  that  it  can  bear  upon  the 
present  case.  Notwithstanding  I  make  this  remark,  that  the  judges 
are  not  entitled  to  the  range  of  power  claimed  by  them,  yet  if  they 
should  have  it,  I  am  sure  the  learned  counsel  will  a^ree  with  me, 
that  the  excellence  of  every  high  authority,  consists  in  its  correct- 
ness and  moderation.  He  will  also  agree  with  me,  that  even  after  a 
decision  is  given  in  due  course  of  law,  the  covirts  of  chancery  pos- 
sess the  power  of  totally  setting  the  subject  aside,  on  the  score 
of  irregularity  or  any  other  reasonable  cause  ;  and  a  number  of 
8uch  causes  have  occurred.  There  have  been  decisions  in  that 
comt,  where  the  crown  has  come  in  competition  with  a  subject, 
in  which  all  the  principles  of  law  and  equity  have  been  departed 
from.  In  consequence  of  which,  the  judges  are  to  be  considered 
in  a  gi*eat  measure  as  the  creatures  of  the  crown,  on  all  subjects 
where  its  interest  is  in  any  way  implicated,  Cambyses  king  of 
Persia,  whenever  he  wanted  to  effect  some  favorite  object,  con- 
sulted his  judges ;  they  always  replied,  it  is  true  the  Persians 
have  enacted  laws,  but  notwithstanding  this,  the  kings  of  Persia 
may  do  what  they  list.  As  it  relates  to  the  practice  and  the  course 
of  proceedings  of  a  court  of  chancery,  I  will  observe,  that  they 
are  not  as  strictly  limited  as  a  common  court  of  law ;  for  we  fre- 
quently see  that, excluding  equity  and  conscience,  they  undertake 
to  pass  decrees  which  may  infringe  upon  tlie  order  and  rules  of 
aH  law  whatever.  There  is  one  point  in  this  case  to  wMch  i 
have  not  adverted.  [Reads,']  But,  sir,  in  order  to  constitute  the 
contempt,  it  is  necessary  that  what  has  been  said  must  be  proved 
to  belong  to  the  cause  in  discussion  ;  for  if  the  judge  has  travel- 
led out  of  the  case,  his  opinion  must  be  extra-judicial, — ^he  has  only 
a  right  to  decide  in  a  given  case.  When  he  speaks  of  a  con- 
tempt of  court,  he  says  every  man  in  this  countr}',  who  is  party 
to  a  suit  in  court  should  be  privileged  %om  abuse.  It  is  impos- 
sible that  he  can  contend  for  this  position  in  its  full  extent. 
Look  at  its  effect ;  that  because  a  man  has  a  .suit  in  court  he  caJi 
whip  up  a  printer  who  has  occasion  to  mention  his  name,  and 
who  perhaps  knows  nothing  about  the  suit.  Such  a  doctrine 
would  be  monstrous  indeed.  If  it  was  established,  every  printer 
ought  to  have  regularly  fumished  him  a  regular  docket  of  the 
suits  and  all  the  proceedings  of  the  coqrt,  and  he  should  never 
touch  the  name  of  any  man  who  is  party  to  a  suit.  And  arc 
people  to  be  privileged  in  this  way  ?  Is  a  printer  to  be  taken  up 
and  punished  because  he  abuses  a  party  concertied  in  a  cause  with- 
out any  knowledge  of  it  J   It  seems  however  that/ there  are  tliree 
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kinds  of  libels.  The  first  kind  la  ficahdalizing  the  court  itself 
the  second  abusing  parties  concerned  in  causes  before  the  courts 
the  third  is  prejudicing  the  people  against  persons  before  die 
cause  is  he^.  Surely  it  will  not  be  attempted  to  ^contend  that 
either  of  the  two  first  are  to  be  extended  here,  l^ey  cannot 
apply  to  the  case.  But  as  to  the  latter,  this  can  only  be  consid- 
ered to  apply  where  the  paper  was  meant  to  injure  the  character 
of  the  party  in  the  cause^  and  to  prejudice  the  public  mind)  and 
where  it  is  calculated  to  produce  that  effect. 

Adjoumcd  ^till  3  o'clock,  p.  m. 

SAME  DAY,  P.  M. 

Mr.  RoDNEY-i-in  continuation. 

> 

Mr,  S/teaktr^  and  Gentlemen  of.  t/ie  Senate^ 

The  next  authority  to  which  I  shall  refei>  is  among  those 
which  my  learned  friend  has  read,  and  is  in  the  same  book  last 
quoted,  (fJa^e  488.] — fSee  Jppendixy  page  39. J     This  was  also  a 
cause  pending  before  c]*ancery.     This  is  a  case,  the  court  will 
perceii-Tc,  where  piil>l!&hing  the  mere  tiiith,  the  fact  itself  was 
attempted  to  be  construed  into  a  contempt,  and  to  be 'made  pun- 
ishable in  this  very  way,  by  the  lord  chancellor.  ^  [/?<iacfe.3     He 
distinguishes  this  case  even  fi-ora  the  one  adveited  to  yesterday, 
and  which  docs  not  any  more  than  tliis  apply  to  the  case  now  under 
consideration.     The  chancellor  observes,  that  *'  there  docs  not  ap- 
pear the  least  intention  of  reflecting  upon  tlie  persons  named  in 
the  pi'inted  ordei>  but  done  merely  by  the  advice  of  the  masteWi''  . .  -' 
It  seems  that  Thomas  Passmore  did  not  take  tlie 'advite  •  of  ua     U 
chancellor,  but  he  took  tlie  advice  of  a  gentlemaa  of  the  bar  ; 
and  it  wmild  s -em  necessary  that  a  gentleman  should  henre  counsel 
on  one  side^  lubd  an  attorney  on  the  other.    If  I  liadis«u*oked  ali 
the  nunicrous  volumes  for  a  case  that  would  apply^^  in  suf^pwt  dL 
my  argument,  I  could  find  none  better  suited  thanT  this.-  .  Al^      t 
though  the  -chancellor  highly  disapproved  o£itbe  adty  yet,  i  as  it 
was  innocently  done,  it  was  no  offbncc^  Giid  that'lui  it^didnat  re-* 
fleet  on  the  court,  it  was  no  contempt*     Now  what  does  Thomas 
PassmcBir  swear  ?     Why  tliat  he  did  not  know  my  iuitrwas  then 
pendhig,  and'  that  wliat  he  did  therefore  Wad  ignorandy  and  con- 
sequently jfflBiooeDtly  <k»iie,  and  therefore  was  no  oontempt  of  the 
court. ;  ' JLet )  me  Dead '  this  part  oVer  again.    ^^  As  to;  tiMi  con^aint 
itsel^.&c.  (\Bte,jSp^miix.i  page  4<XJ   Nothings »iy can  be  more 
cleat>nor,  iiiicn'e:  condlusive. 

Tteneirfti authority  isls^  Ftre  WiMvamt^  jiiigtft7^,>^ See jifi" 
ficndiaF^^dgg'.^4tiJ-  This  is  another  of  the  cates  inferred  to  by 
the  gemlofnan;  •[jRemi^^.]  '  Here  was  a  case  in  which' a  person 
adve]rtked)Q^nnnrHrd^' or  in  other  woitls  a  biibe,  for  the  purpose 
of  estid>lfshihg  ai  fitct,  and,  as  the  loM  chancellor  says,  the  cause 
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was  now  depeiK&igt  and  it  consequently  was  a-  contempt  of  tho  - 
court.    Now,  sir,,  this  is  precisely,  wtliin  the  line  and  tiieixjun^ 
daiy  of  distinction  laid  down  in  the  former  case.     iwiU  adyeit 
to  the  latter  part  of  the  report*     [Reads.^     Now  the  veii5r«po«nt> 
of  "the  suit  being  "Still  pending,*'  is  brought  before  tiie  court.    .It 
was  objected,  tliat  the  sentence  in  the  s|Hritual  court  and  the  trial 
were  over.    But  it  was  declared  in  return,  that  it  was  not.  over. 
This  case  does  not  say  how  it  is  before  the  chancelloiv^ut  i¥)t- 
withstanding  this,  the  chancellor  says  it  is  not  over,  because  ,afn- 
davits  might  come  in  and  the  court  be  induced  to  grant  a  new 
trial.     Why,  sir,  the  bill  might  have  been  filed  by  one  of  the 
parties  and  an  action  instituted  to  try  these  facts  and  to  have  a 
veidict  of  a  jury  before  them.     Here  the  chancellor  says,  that 
although  the  tiling  may  be  innocently  done,  and  he  believes  it  to 
be  so,  yet,  as  he  ought  to  have  known  that  the  cause  was  de- 
pending, he  must  be  punished.     Thus  the  judges  told  Passmore. 
He  had  been  guilty  of  publishing  while  the  cause  was  pending 
and  he  must  be  punished,  however  ignorant  he  might  have  been 
when  he  published.    The  judges  can't  listen  to  ignorance  of  the 
law.    They  make  no  allowance  Jor  that.     Nor  1  don't  ask  this 
court. to  do  it.    Passmore  was  mistaken  as  to  a  mere  matter  of 
•fact,  at  least  so  he  sweai-s.     He  was  mistaken  as  to  the  point  of 
the  suit  being  strll  pending.     If  a  person  breaks  into  my  house  ; 
I  attempt  to  defend  myself,  and,  in  a  mistake,  I  take  the  life  of 
'one  of  my  own  servants  ;  as  I  did  it  in  a  mistake,  the  law  takes 
no  cognizance  of  it.     But  in  a  capital  case  ignorance  of  the  law 
will  not  excuse  the  crime.     I  shall  not,  sir,  travel  through- ail  the 
wilderness  of  authorities  which  the  learned  counsel  has  given  ubl 
He  has  refertwi  to  3  jlik.  564i.^.^fSee  ji/i/iendixy  fia^  30^;) 
This  was  not  a  case  of  attachment  for  a  libel,  nor  for  pvtblishitig 
any  thing  relative  to  the  proceedings  of  the  court.    Tbeve  is 
nothing  >like  a  libel  in  this.     I  shall  pass  it  on.  ■   The  kfeimed 
gentkrnaa  has  also  quoted  2d  Burrowsy  792.-*-the  King. /against 
BeardinoreH*H(r^e  Jp(itndixy  page  14.^     Doctor  Shebbeare^had 
been  tried  ib9  a  libel ;  there  had  been  a  judgment  lor  saitencte 
passed  i^MDi  him  ;he  had  been  ordered  to  be  put  into  the  piUory^ 
for  a.  ceTtaiH  timie  ;  but  tlie  sheriff  *s  officer,  it  was  understood, 
did  not  e»sDiite<the  sentence  properly  ;  he  did  not  put.the- man's 
head  through  tibe  rotind  holey  nor  his  hands  through  t^  small 
ones ;  and  for  dbnaoiMomplimite  with  the  sentence  isf  dn  cMDt 
they  punished  Ivim.   But  this  h^  no  bearing  on  the  present  dase ; 
not  ev«i  tJaoee  ohservadonsofv  lA>rd  Mansfield  himself.     The 
judges  not  only  pass  sentence  but  order  it  to  be  iiiffiofted,.and 
in  consequence  of  its  not  being  properly  inflicted,  it  was  justly 
considered  a^  contempt  by  the  nherifP's  officei*.    .In'4th.>teiiii 
reports,  it  was<leemed  a  ccatntempt of  court  to  try  a  feagnedissvie 
witlioiut  leave  of  the  com*.    In  Vemon  and  Sctiven,  axase  ;wa8 
cited  in  wiiioli  die-  law  is  laid  down,  I  suppose^  oorrespondciit 
with  that  of  the  practice  of  Pennsylvania.    It  seems  that  the 
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supreme  couil  of  Pennsylvania  separated  as  it  is,  by  a  wide  ocean, 
from  Eng^land  and  Ireiandy  has  a  right  to  sti^ike  on  any  piece- 
dent  or  practice  there  which  may  suit  its  purposes.     But  it  seems 
also  that  this  case  was  decided  contrary  to  tlie  decisions  in  two 
cases  by  lord  Mansfield.     In  this  motion  on  behalf  of  Reed,  lord 
Elsford  decided  according  to  the  practice  in  Pennsylvania,  that  the 
defendant  had  his  choice  of  calling  for  inteiTogatorics,  or  of  dis- 
pensing with  them.     I  presume,  sir,  if  tiiis  be  the  law  of  Ire- 
land it  is  much  more  reasonable  than  tliat  of  England.     It  cer- 
tainly does  appear,  in  my  mind,  a  practice  more  conformable  to 
justice,  that  the  person  should  not  be  compelled  to  answer  inter- 
iDgatories,  but  tliat  the  answere  should  be  required  only  by  the 
defendant.      This  course  was  steering  between  two  exti'cmes. 
On  one  hand  tliere  is  the  constitution,  which  says  that  no  man 
shall  be  compelled  to  convict  himself;  and  on  the  other,  the 
English  authorities,  which  oblige  a  man  to  convict  himseli*.     It 
lirould  seem,  however,  that  the  docti-ine  over  the  water  has  been 
changed.   Lord  Elsfonl  has  tried  the  decisions  of  Lord  Hardwicke 
and  of  Lord  Mansfield,  and  has  found  them  to  be  wrong.    He 
has  boldly  despised  such  pi^ecedents,  and  I  do  say,  if  the  doctrine 
of  attachments  is  to  be  established  in  any  way,  1  certainly  wish 
to  see  this  latter  adopted.     I  pass  over  a  great  number  of  prece- 
dents in  which  the  gentleman  has  told  us  his  doctrine  is  author- 
,  ized,  in  order  to  come  down  to  the  laws  of  Pennsylvania,  in  which 
the  gentleman  says  this  doctrine  is  expressly  recognized.    \^tait 
LawSf  I  vol.  101.]     This  is  an  act  establishing  the  oiphan*s  court. 
Permit  me  to  lemark,  that  notwithstanding  the  diligence  of  the 
gentlemen,  tliey  do  not  exhibit  any  act  giving  the  judges  of  tlie 
supreme  comt  general  power  to  issue  attachments  for  contempts 
conamitted  out  of  court.     But  these,  are  only  acts  giv'mg  authorf- 
ty  to  different  courts  to  issue  attachments  in  particular  cases ; 
and  I  pray  this  honoi'able  court  to  recollect,  that  in  all  these  cases 
they  are.  waiTanted  by  positive  law  and  not  by  any  judicial  deci- 
sion,    Tliis  giVes  to  the  orphan's  court  power  to  issue  attach- 
mepts,  and  I  recollect  that  my  learned  friend  asked  where  did  they 
get  this  power  of  issuing  "their  attachments  for  contempts?" 
Well,  sir,  but  would  the  gentleman  contend  for  thi^  sir,  whe^ 
it  must  so  mateiially  affect  his  own  argument.   Certainly  if  they 
had  it  by  the  common  law  there  would  be  no  necessity  for  the  le- 
gislatwe  to  give  it     I  think  if  any  infei^ence  is  to  be  drawn,  it 
i^.thisf  that  without  this  positive  act  of  assembly-,  they  were  not 
vested  with  the  power  of  summary  process,  and  if  they  had  not 
the  pow?iy  granted  to  them  in  this  act,  then  a  fortiori^  they  had 
np  i*^tto  exereise  it.    Here  is  an  act  of  assembly  giving  equity 
powers  to  tlie  oiphan's  court,  and  we  know  there  is  no  other 
Qourt  jclothetl  with  siuiilai*  powera.    Here  a  capias  issues  witliout 
any  notice  pi'cviously  given.     The  supreme  court  have  no  such 
power.     But  notwithstanding  this,  the  gentleman  cannot,  I  be- 
lieve, produce  one  instance  among  all  of  the  decisions  of  tlie  or- 
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phan's  court,  in  which  they  have  fined  and  imprisoned  for  thirty 
days.  In  page  261  of  the  same  book,  it  is  stated  in  section  3d 
of  the  act  for  the  relief  of  insolvent  debtors,  that  any  person  dis-, 
charged  from  any  "  debt,  damages,  contemfits^  costs,"  &c.  Here 
then  is  the  expression  "  conteippt,"  and  tlie  gentleman  seems 
to  draw  an  inference  from  this,  that  attachments  for  contempts 
were  in  existence  at  that  time.  But  I  should  apprehend  that  as 
the  proprietary  government  had  the  power  of  remitting  fines  and 
punishments  and  granting  pardons  at  that  time,  it  must  have  been 
canied  on  in  the  nature  of  a  civil  process.  As  for  instance  we 
will  suppose  A.  puts  another  in  jail,  in  order  to  get  his  money  ; 
there,  if  a  man  is  imprisoned  for  debt,  he  ought,  under  this  in* 
solvent  law,  to  be  discharged  from  confinement.  This  section 
seems  calculated  alone  to  prevent  his  being  twice  confined  for  the 
same  thing.  A  great  many  acts  have  been  quoted,  passed  not 
only  before  the  constitution  of  1790,  but  before  the  revolution. 
There  is  one  act  that  has  been  cited,  by  which  the  auditor  of  pub- 
lic accounts  issues  attachments  ;  but  I  make  the  same  answer  td 
this  as  to  the  others.  Why  because  there  is  no  necessary  crimin-* 
ality,  in  case  a  person  has  never  been  cited,  and  does  not  appear 
in  person.  This  shews  clearly  that  there  is  no  necessity  for  a  con- 
tempt to  justify  an  attachment ;  for  by  this  a  man  residing  on  the 
banks  of  the  Susquehanna  or  on  the  Ohio,  may  have  an  attach- 
ment served  on  him  without  ever  having  notice  to  attend  ;  and  it 
comes  within  the  common  case  of  sending  attachment  after  a  wit- 
ness, and  is  a  case  in  which  not  the  least  criminality  attaches  to  the 
parly  against  whom  it  issues.  An  act  has  been  cited  that  estab- 
lishes the  court  of  admiralty ;  a  court  that  proceeds  witiiout  a  jury, 
and  is  vested  with  this  power  of  proceeding  by  attachment ;  and  it 
has  been  said  that  the  counsel  of  censors  took  no  notice  of  the  in- 
vestment of  this  power  when  they  passed  in  review  before  them 
the  proceedings  of  government  and  all  its  subordinate  branched. 
I  do  consider  the  legislature  perfectly  correct  in  all  its  acts  and  all 
its  pix>ceedings,  but  I  do  not  apprehend  that  this  authority  can  be 
justified,  for  tlie  court  of  admiralty  proceed  differently  from  all  the 
other  courts  of  law.  There  .is'nt  such  a  thing  known  as  pittiish^ 
ment  by  attachment  for  offences  committed  upon  the  high  seas. 
The  comptroller  too  has  been  ^'ested  with  this  summaiy  power,  in 
sundry  cases.  I  will  only  observe,  that  the  old  constitution  recog- 
nized the  court  of  admiralty  and  authorized  the  appointment  of  a 
president  thei'eof  ^  so  that  the  court  of  admiralty  was  in  sottlte'de*' 
gree  a  part  of  the  constitution  expressed.  There  have  betn  z<yra% 
acts  cited,  passed  since  the  adoptioil  of  the  constitution  of  irs©^ 
one  indeed  in  which  the  county  comm'issionei*s  are  authoi^^ied  to 
issue  their  attachments.  I  will  not,  howevei*,  advert  to 'them  all. 
I  wish  to  give  my  sentiments  as  fast  as  I'cafi,  and  not  to  dcicupy- 
much  time  of  the  court.  My  learned  friend  wlU  fdlHiw'mc.  I 
shall  tliereforo  go  cursorily  over  tlie  principal  authoritJe^j  atnd 
be  as  brief  as  I  can.  . .       • 
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The  first  act  which  the  learned  counscj  has  rcsoitcd^.ijt.  sup- 
port of  the  power  of  the  supi'eme  court,  is  in  the  \st,  vol,  l^a^pa 
179.  By  this  law,  he  contends  the  judges  of  the  supi'eme. court 
are  vested  with  all  the  powers,  and  in  as  full  and  ample  a  mani^r 
as  the  court  of  king's  bench.  But  in  tliat  act  there  is  no  par^iculai* 
jnention  of  attachment,  and  notwithstanding  this  silence,  the  learn- 
ed counsel  contends  they  derive  their  powers  fixan  tliis  particular 
act.  If  they  have  all  the  powers  of  the  court  of  king's  bench, 
they  are  indeed  vested  with  very  extensive  authority.  There  if 
a  man  stiikes  anotlier  in  the  presence  of  the  court,  even  without 
di'awing  blood,  he  may  by  oitier  of  the  court  have  his  right  arm 
cut  oil ;  and  if  tlie  docuinc  was  established  that  the.  supreme 
court  have  as  much  power  as  the  court  of  king's  bench  the, 
judges  would  have  a  right  in^a  summaiy  maoner  to  cut  off  his 
right  arm,  and  I  suppose  his  leg  too,  if  it  oiBPended.  .  The  court 
of  king's  bench  possess  the  power  of  punishing  in  this  manner, 
and,  as  the  law  books  shew,  have  sometimes  exeitised  it.  If 
this  conclusion  is  correct,  let  me  ask,  if  the .  possession  and  ex- 
ercise of  this  power  is  not  inconsistent  with  the  letter  and  spiiit 
of  the  constitution. 

:  The  learned  counsel,  said  Mr.  Rodney,  has  stated  that  the 
judges  of  the  supreme  court  possessed  this  power  befpi^  die 
adoption  of  the  constitution  of  '76.  [Reada.'^  Well  now  t^is 
power  of  cutting  off  limbs  was  not  authorized  by  the  consti^- 
.tion ;  but  it  seems  that  chief  justice  Kinsey  has  reported  a  c^se 
in  a  book  which  has  been  cited,  and  has  decided  a  case  ypon  the 
.  subject  of  attachment.  It  was  stated  that  the  i^eco^tion  of  the 
.  Authority  would  appear  in  the  arguments  on  Mr*  Oswald's  case, 
[Dal,  Hefu  note  to  Oaivcdd'a  case.']  It  does  not  say  that  any  n^re 
tlian  the  one  solitaiy  instance  is  relied  upon  to  shew  that  they 
bed  the  power  to  proceed  in  this  summaiy  way.  The  coii^titu-. 
tion  of  ?76  says  they  shall  have  the  powei's  exercised  bi^lore-.by 
the  supreme  court ;  and  thus  a  single  solitary  instance  is.  to  iivove 
that  the  court  have  the  full  right  to  the  exeixise  of  aa  authorii^, 
(^  wfaieh  only  one  example  can  be  produced.  •    ,  -..  > 

Some  acts,  Mr.  Rodney  said,  have  been  cited  to  >9bew  tdiat 
it  was  necessary  to  give  the  supreme  court  jurisdiction,  in  nil 
roaiters  exceeding  thirty  pounds,  in  the  cUy^andeomi^iof  rPhi- 
Jadelphk*    By  the  constitution  of  1 790  it  is  said^  ^e  suprMpe 

<  court  is  vested  with;  the  powers  u^uKlly:  idxerciaed  bsT'them; 

.  hut  be^fiecD  the  constitutions  of  1 776  and  1 790  (whicbi  hgr^ond 

\  by.l.sball  examine,)  this  additional  juiisdic^n-.was.  iv^^^in 
thei^i  {iftBd  this  is  to  justify  the  conduct  of  tho  jiudf^s:o£  vthe 

-  w^reme  court*  By  the  act  of  1791.  the  guffisdictioiir  o£rthe 
'Supcene.Qourt  is  btated  pretty  lOeaily  in  the  word»of  the  Gf>n- 
alHiitioQ}  bat  they  are  iHyttoexercMie  a  jurisdktisAinccxnrist- 
fint  with  the  constitution. 
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*^ejare  tb'tecoBect,  tliat  the  constitution  of  Iff 6  diiciares,' 

fbat  the  supreme  couit  shall,  besides  the  powers  usu^ty-  exk*- 

cised,  hai«  such  other  poiwiers  as  may  be  found  hedessaiy  by 

feiture  genera!  assemblies—^but  ^^tiot  ihcoDsistent  with  this  con- 

'  ttitutioQ."    Now,  sir,  this  power  would  be  inconsistent  with  the 

constitoition,  and  therefore  the  siipreme  court  have  it  not.    But 

it  seems  that  chief  justice  Kinsey,  has  reported  in  a  bookinrhich 

has  b<;eii  dted,'  that  the  common  law  of  England  is  in  force 

'  here  until  altered  by  acts  of  assembly,  and  upon  that  principle 

hfiid  decided  a  case  upon  the  subject  of  attachment.    This  was 

itated  I  beUet^  in  the  argument  upon  Mr.  Oswald's  case  ;  but 

'  the  toe  does  not  aj^ear  but  the  single  solitary  instance,  and  thlg 

'is  reKed  upon.    Tt^  consdtution  of  1770  says,  that  they  sh^i 

''  have  the  powers'iisiially  exercised  before  the  revohitioh.    But 

'^  here  a  single  solitai*y  instance  is  to  prove,  that  the  Court  have 

•|the  fbll  right  to  the  exercise,  4>f  an  authority  of  which  only 

^©ne  example  can  be  produced.    By  the  constitution  of  ITM 

'H  i^' said,  thait  tUe  supreme  court  is  vested  with  the  powers 

-^  ttsually  exyr6itt^«    Between  the  constitution  of  1776  and  that 

of  1790,  on  this  subject,  I  shall  by  and  by  examine' t^ed%fi^r«, 

ence.     By  the  law  of  1 79  l-^3rf  Vol.  LawSf  fiage  92— the  iuris«i 

^aidlioh  of'^e^'isuprtim^' court  is  stated  pretty  neatly  in  the 

^^  Wc^d^  df  f^i/6Msoifdtkdd<m.    It  is  to  have  the  «ame  powers  <a8 

^'lierct6fd<^,'fcutStis»ot  to  exercise  a  jurisdiction  inconsistent 

''i«kh  .the^eonis^ttteiefi;'    I  lawevelf  cite  this  to  :Shew  that  the  le- 

<  miaturev^  4:ha^4iiy  tiiought  as  I  do  on  the  subject.    «<  Sett.l^ 

•^  Thattthe'supt^eme  ct>upt  shall  be  established  in  th^  same  %nan- 

'  ttet*;  'amd  tMth  the  same  p^wer  as  k  'hath  been  heretofore  estab« 

f  lished^'by  the 'laws  .of  this  commonwealth,  consistently  with 

-'  'Hie  ]»r6viBJ^Dii^^nade  in  and  by  the  cons^tutlon  of  this  %tA%e^' 

'     inanaiit  cootainediin  the4ri^vo/.;^g>«463,  ithatf  been  said, 
V  that tke  ponner  lias  been. recognized,  and  the  supreme %ouittia 

'J  /^iitre'Vttstibd  iWiththe  summary  ponishment^f  contempts;    But 
rViheiqueslarOilQit^  is,  ^whether  the  authority  extends  to*  this  ^^n 
case,  and  in  whafi-mamiev  the  oourt  were  to  try  issues  UierDin, 
for  punishing  contempts  ;  and  what,  under  the  constitution,  is 
tr>4hevprbperipkxMeBSito<carry  into^eSlE^ct  the  pofwers  bcfove^^ant- 
li.^dt?  •.^he->li8ai^ed  counsel  haar  adverted  to  some  -  preoeiieiits 
-  J  eitsWlted'hy 'lAieflegislatiBres,  fn.rticiilai4y  to  the  case  <o£^  Whit- 
.'^tteyioAid'Rsiidail^.bcfofe'.tbe  ^Gongceas  of  the  Uni«eii><9tatei( ; 
i  ittttdnlie  d9MNt;jo#  John  Nicholson, 'before  the  kgislatureofliPe^^^ 
Ij  «^](yiiit»^  'ft  Qs  stated  that  Wibitney  and  Randall  apipliedttciJsdn- 
0  <  ^n^  ^of j»theri<p#oiei!irptio#:iffght  40  a^large  tvaot  df 'lteid,'^d 
^i.w^nt^j^iNt  tuitidnlticable  length  'InalteMkBtingt t<^jeorraptfttie 
o  'tabmibecS'isi)4Eipiici  wfortn^t^oft'of'^he^laircumstanoe,  thoiioase 
'  <  of  d(eplfestotMi«9i?  a(Ctu«lly:fi»9e6«l^d:^agtnnst  'them  :4i^iattaoh- 
jcttMit^  ianduirAsflM  theffftjto  he  i«n|Mrisoned ;  howeve^^  >on^thetr 
addressing  .a  m^emorial  to  congress,  .«be^  weis^  Hbel^Mi' 

Z2 
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Nicholson  wrote  an  insolent  letter  to  the  House  of  Represelitai* 
tives  of  Pennsylvania,  for  which  he  was  called  to  the.harof 
tiie  House  ;  however,  I  do  not  know  whether  he  made  atone<« 
inent ;  and  what  the  nature  of  the  attachment  was,  lam  nol 
informed  of.    The  learned  counsel  has  mentioned  some  judi-* 
cial  decisions  on  the  subject  of  attachment ;  it  seems  that  se^ 
veral  cases  occurred  before  the  constitution  of  1790,    Oswald'a 
case  in  1788,  and  the  case  of  the  Commonwealth  again^  Browx^ 
and  Mitchell,  in  1789,  and  cMie  single  case  in  which  the  court 
thought  proper  to  adopt  the  English  mode  of  trying  foreigners* 
fur  mediatate  lingua^  that  is,  by  giving  him  a  jury  composed 
of  one  half  citizens  and  the  other  half  foreigners.    The  cases 
of  Brown  does  not  appear  very  material,  and  I  believe  on  somo 
submission  to  the  court  he  was  discharged.    Here  is  the  case^ 
of  the  Commonwealth  against  Antis,  on  motion  of  Mr.  Brad*-, 
ford  to  shew  cause  why  an  attachment  should  not  issue  against 
bim.    But  this  does  not  bear  upon  the  present  case.   The  caset 
of  September  term  1801,  of  the  Commonwealth  against  Brad- 
ford, and  in  April  1789,  of  the  Commonwealth  against  Andrew 
Brovim  and  J.  Mitchell.    This  was  on  a  rule  to  shew  cause  .why 
an  attachment  should  not  issue  against  them,  for  publishing  a 
certain  piece  in  the  Federal  Gi^ette.    Brown  appeared  and 
answered  interrogatories  in  a  summary  mode— Mitchell  sub- 
mitted.   Brown  was  fined  ^5  and  the  costs — Mitchell  iC3  and 
the  costs.     I  believe  it  will  appear  that  this  attachment  was  is- 
sued in  consequence  of  a  publication  respecting  a  cause  then 
depending  in  court,  and  which  was  calculated  to  pi:odi]ce  an.e&; 
feet  upon  the  case  then  pending.    But  the  only  case  which  is. 
reported  at  considerable  length,  and  which  appears  to  be  much, 
depended  on,  is  the  case  of  Eleazer  Oswald  ;  and  if  ever  tl^ere 
was  a  case  in  which  the  court  would  have  been  justified  in  re* 
sorting  to  this  measure,  it  was  in  this  instance.    Mr.  Browu 
had  a  i3chool  of  young  ladies,  and  Mr.  Osurald  libelled  him  in 
a  gross  manner  ;  but  instead  of  resenting  it  by  personal  yio*, 
knee,  or  indicting  him  for  a  libel,  Mr.  Brown  took  the  middle, 
course  and  brought  a  civil  action  against  him.    Mr.  OswaU. 
m'^de  a  most  shameful  and  very  dark  and  maligpantpublica** 
ti'on  against  the  judges  and  Mr.  Brown,    tn  this  publicationi 
he  called  on  his  countrymen  to  assist  in  defending. him  from 
what  he  termed  persecution  ;  he  made  a  solemn  appeal  to' the 
public  from  the  proceedings  against  him,  an4  did  itwit;!^  a  ji^^- 
td  iiiflatne  the  public  mind.    Such  apubUcaUon  wasi^ot.yi^^r'** 
r^ted  even  on  the  score  of  the  proceedings  against  him,  for 
it%as:tiQt  delayed  with  a  view,  to  vex  him,  but  it  .was  delayed 
at  his- own  request,  and  done  at.  the  instance  of.  hjc^^fiuiisnudfCoi* 
Prbctdr.    The  publication  was  in  a  public  n^iyapap^rr;  aiii^  he. 
wlib  rtfti'  aildng  the  street,  to  u^e  the  e^pr^ssiQ^,oJi^t^);,l^arped. 
friend;  nilght  read  at  the  first  blush  thai. there  ifias.fi  9^^  theOi 
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it^B^ifter  Od^ld.    This  is  the' strongest  case  that  could  bcT 
p00»bl)r  plut,  for  Ihit  man  hud  been'a  libeller  before.    This  wat 
li  Mbel  noft  only  on  the  court,  but  upon  the  jury  of  the  country 
iFhose  miadshe  widiedto  warp,  and  whose  judgment  he  wished 
tfr  prejudice.'  But  even  this  case  has  a  very  respectable  authority 
Qf^HTsed  to  the  mode  of  proceeding ;  it  has  the  venerable  name 
i>f  Bryan  as  dissenting  from  the  court,  not  as  to  the  impro« 
prtety  of /the  offence,  but  as  to  the  mode  of  punishment.    He 
thought  the  mode  of  proceeding  ought  to  be  something  differ- 
ent.   "  He  did  not  mean  to  give  an  opinion  as  to  the  mode  of 
fflxyjQieediifg,  hot  had  always  entertained  a  doubt  as  to  the  legal- 
ity* of  thepiDCess  by  attachment,  in  such  cases,  under  the  con- 
stitution."  .Notwithstanding  he  doubts  the  legality  of  proceed- 
ing by  attachment,  it  does  cot  alter  the  name  of  contempt* 
AGf  to  Passmore's  publication,  I  do  not  say  it  was  not  an  offence^ 
ivhich  ought  not  to  have  been  punished  ;  but  if  it  was  an  of* 
fetice,:  I  ^ay  you  ought  to  h&ve  proceeded  against  him  by  in^' 
didtmeht ;  and  the  prdbable  consequence  is,  that  the  court  would    ' 
have  fined  him.    If  not,  then  in  the  name  of  God,  Mr.  BayarcT 
should  have  been  left  to  pursue  his  own  course ;.  he  might  have 
brought  a  civil  action,  and  perhaps  he  might  have  recovered 
one  thousand  or  two  or  three  thousand  dollars  damages ;  nay,, 
there  have  been,  I  think  in  some  instances,  four  and  five  thou- 
sand given,  for  printing  .offensive  and  libellous,  matter.    These. 
are  two  of  the  remedies  pointed  out  by  the  learned  counsel, 
and  we  should  reasonably  think  that  these  two  methods  of  pun- 
ishing httn  y^te  fully  skequate  to  correct  the  evil,  as  the  ob- 
ject of  alb  punishments  is  to  prevent  a  repetition  of  the  offence* 
JW«,'  we  are  not  yet  done  with  him  ;  we  will  have  him  brought 
i9  tht  bar; for  a  contempt ;  and  we  know  the  very  moment  in 
wbicfl)!  it  lis*  to  be  done,  the  thunder-bolt  will  pursue  the  flashy 
and  >  we  shall  have  our  civil  action.    But  Judge  Bryan,  seeing.^ 
the  dangei'  that  might  result  .firom  such  a  practice,  very  pro-* 
ptfVly  said  he  always  doubted,  whether,  under  the  constitution, 
th^  kiikPof  proceeding  could  be  had.    But  how  are  we  to  con»* 
stdi^r  the  matter  when  it  was  before  the  legislature^  It  is  true, 
sir,**!  am  told  that  when  the  subject  was  discussed  in  the  leglsla^* 
tvitie,  and  it  ttnde^went  a  very  elaborate  one  indeed,  andon  t^ng. 
ttft  qu^stion^  there  was  a  majority,  in  the  legislature^  in  favor,  of ' 
tfie  judges  ;''ar](d  this  decision  is  to  be  a  complete  justification- 
.of'  the  colVducl  of  the  jt!idges'  on  the  present  occasion.     But  al«.' 
though  tSntrt  vtsLs'  in  that  case  a  majority  in  favor  of  not  iin? 
peaching  the  then  judges  of  the  supreme  court ;  yet  it  does  nsk  [ 
f61fcrw  that  all'  the'  majority  considered  their  conduct  as  right ;  § 
arid  tfhd\igh  there 'ivas  a  majority  in  their  favor,  there  was  alsa^ 
a^reiig  atid  respectable  i^ii]k)rity-— men  of  constitutional  knonv^vr 
IMge,'  etihstitutional  judgimekt,  iiod  constitutional  informatioiL.v 
'SMs  ought  to  Hav^  taught  thb  judges  a  useful  lesson.    H<kk  ' 
siiiob  better  ^fkniid  it  haye  been  to  s^opt  the  mode  ireqtientVf  ** 
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^^^lii^ff fti't^6  Hft^^sJ  bench,  Afid'<^ Ifrayed  gix^ttg-  judgment  by  cwi^ 
3^  ^bent?"  How  itiuch  bcttet  to  say,  Mr.  Bftftrd,  yoii  have  ae  re* 
ihcidf  Ibr  this  injury  tither  by  indictnrent-  or  by  a  eivit  actton  ? 
->' Why  if  a  tdan  burnn  my  house,  I  caiinotbrit>g'hfm"«fptoth€ 
•  jbsi  dt  once,  by  this  smrnnary  mode  ;  iio,'air^'  it  must 'first  go 

-  te-tt^nd  jf«rf  andthen'toapettit  jury,  in-short,  itmnst'OTin 
the  race  of  the  law.  And  shall  not  this  remedy  >b&conMdored 
as  fully  efficient  to  prevent  a  printer  from  pubUshing  respecting 

*'•  «' canse  then  pending  ih  court  \  t,      ^     . 

i  ^TfteK  is  one  part,  however,  of  liie  argument  of  MrwFliid* 
'■ '  leys  t6  whkh  I  must  sub^rifoe.    I  cannot  think  tliat  for  a  mere 

-  'i^pt^  c^^opinion  the  judges  are  liable  to  impeabhttient^  -Tho' 
ate  the  6axhe  time  it  remains  with  their  counsel  to  shew  that  it 

(H  >iikf^  «b«  i^oduct  of  mere  honest  and  upright  inlention*  But, 
<"*  tfir,4hey  «an^  dive  ioto  the  mdnds  of  the  judges  to  prow  it**  I 
^  «irb«ld  wteh,  Mr.  Speaker,  to  conchide  this  evening,  but  I  £eel 
-.  .iteyaeff  SO'  mfuch  exhausted,  that!  wish  the  cburt  to  indulge 

•*    «ie*  •    •  *     •••••"  "'•'•'        '••  -   > 

:      '    '  AdjMm^d  tiH  teh/tf clodc  tcMmorrow  mnmiBg*   >.      '^ 

1-  V         .  .    WEDNEMIAY,  Jaftuarr  23^  liftOSJ 

J,.  ,,,    rMr*.  Boj>»JE.y»— in  cootimiatioQ.     _       ;  ic,     r  ,.  .,  ,  r 

"  <;  'I-'VCftufn-ttvy  thaidis  to  the  honoraidd  cmirt ior  ihidr  iieady 

^  jkgveemetiti.tJO  adjonm  when  I  Idt  myself  unwelhla^  evening, 

I  had  then  been  adverting  to  the  case  of  Oswald,  which-  Iten- 

deayored  to  shew  did  not  apply  to  Mr.  Passmore.  *  The  leam- 

:.. !  jed/€O0i|sel'tliais  cited  another. case:,  it  is  the  case: of!  th^  l»shop 

-  r  I  jof  theici|tho]ip  ^hufch,  but  in:  the  winding  upiaf  the  bwdfess, 

the  gebtienuhtos  Uot  tiohlus  whatbecBB&e^^it^  >  Bali  I  should 

think  that  the  case  of  Mr.  Carrol,  a  catholic  bishop,  issuing 

;^  i-ida  fohhaiatkiDS^  akxovding  to  the  ^nc^onsot.hisrQlBcff  with 

u..  'iiKhich  he  was>  invested  by  the  pcfpe^  kioesA^  apfdf  to.  the  case 

£  --lofiMivlBassmareii  ^  ,,,•••-.  ^  t-    -  ./r: 


:<,  '!  ^.Hflimg  passed  in^revieuir  the  ^rarious  aothoriUea  eited  liy.  the 

:r  Mieajni^4«:6unB»l,  \  haveronly  toremark^  thtNt  there  Is  ^nly^ wo 

'Meates{that/in: any:. wsty!jfl^^  to thoooe  now  u&dst  kfiiKn]SSk)n  ; 

-  ^>  i^tndion^dt&gionmtof  tkosejaaseaiBi  Ibe  wholjBhi>f.ihis<argUaaent 

.•j;i;ibtiiib /:tJ  .' :j  c  "':      '--w   vMr.*':  ••■'.-    .»  v*.'         o  v.  •    v*   !  -  /' 
i?»ij  'R'  b'ji»r->u;  j)(jC'  .i''    '•:..     m\    .  '  .  ,■    u     »•    ♦-■;   .i  .   i   ••#*."  ■• 

*  Ki jglLatJAiS;  |iow.'»hcefti.to:^e  iconstilsiiliicMiiof  ^17^,  and  £shaH 
xn  iilftQ}ilftryibafef)bei»oserIJuindii^fho|iethal^thec4rtiiili  aectirea 

->i(  ^wiitttinog^anotaenfhaB ftheinil jtf  iri^bt^  ov magna dhart§,> exs- 
b>iiri^rtedeiffomjMng/Johii,\'awiird^  ia  haii4  by.  his  ptf6ple/-r-The 
is  ib  luBlg  himsflif  iBrfaihfrifiris[inai^f(|M?erogative$>»al<ii^         aaem* 
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of  fiskiti^  )<*--fio  0lher6t  ^the  rigbt  tohold  fairs,  wd  so  on  ;4>tit 
'  these  lire  faor  fffOm  being-  the  rights,  secured  by  x>m  cpofitft^ti^  | 
',  /they  ttfe  not  ihe>gefteral  and  4»ip»*escTip|ai»le  ritjh^  w^icbiftre 
'  toderly'^ftted  iiiy^  or  derived  fnonir  thi^  p««^9»'  the  tnie  Boiifct 
r  of  power  in  every  cKmntry,  and  the-  only  pbysica}  and  njuorai 
'   toHree  of  frefc  goverfiinent»     .  » 


/ « 


It  is  unnecessary  to-  state  the  ipukiciples  of  our  revolution* 
When  the  people  of  America  brdlo^  tlie  ipammels  of  Britisli 
tyranny, '^ben.  tfaey  broke' tHo-chaln^  wiil^^wlMeh  we  were  fet* 
tered,  thqr*  procured  to  <  u«  fre^s^Aom  tM  4itdepende)ncer*4he 
Blood  spitted  iff  its  defence  46  yet  ^oarCely  ^Id*    Look  «t  tlic 
non^tftttttbn  ef  i  776  ;  and  In  th^  j^rtemble  to  that  instvu ment 
"ifrhat  do  we  find.     [See  Conatitiaiof^  ^'  I,T76.]     Let  Kift  4)^efi» 
gentlemen,  look  at  the  declaration  of  independence,  which^  as 
li  ktatfi  paper  aiohe^  cotoiiaands'  the  adi«iitetk»a  of  the  clvUii^n  ; 
imd-confers'hono^'on  tlie'man^vhob«'«mndjeioii«*ived  the  >^r?- 
OUS  plan  1  drawn  as  h  Id,  rtdt  in' the  gust  of  paflssion  to  anawer 
the  purposes  «f 'a  indment-ctely,^  bat  t«  rendfr  it  pe^nftanent,  ft 
is  marked  with  that  dijgnifited  tmoderation  «nd  firn^iess  which 
lias  succeeded  In  c^mmandkig  .4i2x  esteem  for  Hs  author,  and 
'Which  have  again  called  him  to  the  helm  of  goverament  with 
grifeat  marks  of'  pilbiie  confidence ;  not;  ^blttkiK^d.by  any  low  cun- 
ning or  mean  artifice,  but  by  the  confidence  of  ail  America, 
which  1  trust  hc^  never  will  betrtif  .    I>t  'tis"  see  whether  one  of 
the  xhdrgetf  against  the  king  of « Ck^esa-Britaitv  oontaioed  In  this 
'dtfclxiratittn^  ^  not  appHcaMe  to<4he  case  now  under  oomidera- 

*tlOn  -',»».rV'-t'/«-  .  ./I  ..«  s'     X  t  t  '       *  .  -,7 

"  '<(  Hb  tias  cmnbihed^  with  tsihen  t^^ul^ftftst  us*  to  ipjfiradiotton 
^  4lM%t¥  i6teMn^  bonstftutton^  and  unackndwiedgidd*by  fai#a  ;  t^v- 
iflg'W^'lissentto  tiieir  pretended  acts  of  legisiafioili^"      :♦ 

'^  This Is^etiflbcactfecif  tyranny  whicliwereiiiade^a  ehirge 
^l^gainst  the  desp6t  of  England  ;  and  when  we'corae  to  UhAl  at 
the  Hew  constitution,  we  shall  find  that  this  trad  by  jur)r  is  a 
very  great  object  in  <he  framing  of  that  instrument.  It  ap- 
pears thsjTWthe  eonTentwrn'thatirafiied  the  conalifotibh,  that 
^"VftfttcWP  was  «hdr  dMference  6n  oHier  ^inta,  it  a{>pe»l^lthat 

*  thbtvidi  t^  j^ry  'Was?  «ealdusly  ddiended,'  and  that'they>all>)init- 
>  «d'xn  4lie^r^ei<tait!onifif 'libe  iiberty  of  thtt  citi0en  «Dd  theltber- 

ty  of  the  press.    My  learned  friend  h«St  given  us  an  elabdrate 

comment  on  the  trial  by  jury  ;  he  has  ateo  commented  on  the 

r  ^ihtJh-tfccCten  of'the-bifl^WfTTightssr  andobservcsj  OfatJV^istinc- 

•  1^  is  taiumrbt^^vy^efi^'tUas^  p^^  carried  ^m  >hk' tke^rm 
'  'd^'an%dttnfi«nt5^  andrtho^  carried  ••  in  thattiatoufcafiaa  in- 

iFormttlioiB.    Thiii  liei  :doe«f  to>S)hew  oa  in  what  vases  >  a  ^^i^ahd 
^  juryiisi^hqu^edT'^init^,    S«t)poBBl^adBiiitlaHt  tharaisii^kdiil- 


'*«  >; 


tiaOi^ni;  vihalU^beQ^  wUl  his  cnmim  {detm^-fmnit?  ^  lo  tbe 
i{^i:y:qeict  »ectioD  itttays^.tiuit  <i^iK>  pet90i»,8)H41  for  any  indicts^ 
bi^»  offqpce)  be  proceeded,  agaix^  cnTsismily,  4>)r  i^fonnatioiiy 
^^ept  ia  cases  arUing  iu  the  land  or  naval  forceS)  or.  io  Uie,iiHr 
UUa  vbew  in  aptuaL«ervice  in  jUnne  of  war. or.  public  dagger,  or, 
l}y  leave  of  tbQ  coart»for/Opiire6ftionjaBd,iBii«d^ineaniir  in  oSice.'? 
Every  word  of  this  section  requires. the  consideration  of  the 
Senate ;  and  it  is  necessary  to  ask,  was  Passmore's  o&nce  indict*^ 
able,  or  not  J  ilf  it  |f».indiatsible  th^  can«iot  proceed  against 
^im  by  attachment yor^mfox^mation.;  but  if  it  c^ld  be  proceed* 
<ld  against  by  indicHwiHy  t^  mode  qughti  t^^be  prefief  red  ^ ,  aM 
^he  pfkrtt  have  hi^  cmstHiUaonal  pi^ivilig^  pf,.^  4rial^  by  jury^ 
Those,  siri  are  tbcepcfifpted^casj^s  expressj}i:  seated,  j^and, lam 
tttf^  (l9«e  geip^eii9«n'>wii^,i^  teli  H».thi|t;JSJLf.  PasswAre'.9.c^e 
4^  among  those  exceptions*^  w . 

,  .;Itere./n^  comciito  ithe.  "isx^  jU  of  ibe  venerabjie  Ery$ui's.he^i- 

j^y^n4n  tbe  eaae.of ..Ow^<ii«  \  IfJt  is>.an.  ip^i^tabU.oSfn^^,^ 

i^^  Qot.be  pr»ceqded.^g4i0St»:Qor,c^  H  b^  PVV^^lfj^  ^J 

<>tl^-way( ;  «ihi3  lift:  dl  j^lain:  sail^ngif  qi)d  doe^  ^o\  *^^9^F^  ^^ 

cfief  of.  a^swuiptj.aTianynianfpo^ftissed.pf  fl(W)r9.|;^a^xgpQjm9j? 

'4BiipsjB  jto  r  %indtr9tand  i  W    Xh/s  .iei^{»^^  (¥^9«!««ei  ;COiUends>  th^ 

t||iQrei.hA%l>pt.beeasecQred.;Q:  tbe  citiMi^^of  Pj|pi5s)jl>}^la,  ;ti^e 

r4ghto£  trpjal  by  jviry  iin?  ^i^es  like  yJioS^  •  X^afJ-N  ^9^K^j[\^ 

the  pp»yeii^.attftcbjnfiPt^  biit  if  the. ppjafiffrj^^^he. court /es;* 

.ten4  to  <s«<;b  gener^kland  untimited  tero)^,!  a^,  whene.wUl 

.t^y^podi?  \i  a  law.of  the  iwndwere,  to  pasi^,  y^ting  this  powr 

er.^  tbft,ci)ttJ^u  tb^i  jwdge9.inigbt.ui>dertaJfo  ifft  €iQn;yict;..but  1 

think  the  fa^amers  of  tbe  consiitutLon,  iti  the  ninth  section  off 

\be.  bill  of  dghtsi  wished  to  put  it  out  of  tl^e^  po|wer  of  U;ie  le- 

.g^ur^^-ifQ,  x^  aiviajr  ^.  fight.pf  trial, -b3^,ju^^,,^t^ess  it  be 

.<Ws?^tf«rt  iyith,tjiava0ifile., ,  T4«y.idid  not  i,nitei^^  thpt this  jjqwer 

oJTsun^nww  W»Q^^  sbpyLJ4ibf  ^exfvcisjed  by  a^y^br^i^/^fjlfee 

government,  whatever,  where  a  trial  ^y  jurj^  couid  be,  had*    I 

-boim;%  fi<Wt  yilW«Wl<^  W)  9^^  meel  thj^  yj^jvspjf.tlje  fram.- 

.er^p£  il>e.i9<^n%titi>tion»' aiKi  py  their  dfci^oc^.  w^ill  establish  ^. 

p^rqaanent  ^e^prity  for  :tl^^..:^ri^  byjury^^.sajthat  hereafter  it 

.j^y,be.cp9^i4ered  a^  .tbq.ani^or-qf  h|]^f,:  wbi9.h  jnjhoist^^^      , 

.s^as^WAilj^nabI&,tbe-ye^i^i^ideautthe  i^t|Oi:n[^7  fo^  it  is  the « 

.ivfli^f,  fee^'^  tji^t  i^  ^]g^  tlpae^  alltbiffgs  sit^9mJd  fluctuatf^^nd. 

»?*&Pf  !^l?«i/na^Pn**fee.^»y9j;y^4  \^  sl;ori3^^  .and  tewfip^is  i  biic 

whils^fjthe.  trial  by,i^ry*i^  preseirved,  the  citizen  .has  a  strong 

s%5f!g.^f j:d, ,  JFp?  .myiBWf  Jit^i^k. it  so, sacred,  th^.dej)riv(ed  A)f 

x^^smM^ '  ^i '  «^Q.*^4  W?t  iVP^turp  t9  t^  a^w^y  th.<f ,  life  of  a 

-Sfi^F^^  iSW  »^Ve«i.pJl|f*rfti*e^t(^e;j/rppi  its.wjng. ,  ,S^ch  i^  the  . 

4*S«?S}tti3^^i^  ^^^y^^f/mM^^^  ^  tlj^. Aibf rt^ 9£  ^  .qtifen,., 
^b^.;nftJJ^^W■.i«f9^ld.tP«^ld^^,i?|n^e}f  fi^  $i  Wiwent.§afe-wHb^  / 
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'  T  have  now~rfVerted  to  !Re  rtiaterial  parts  of  >my  first 'pt*o|^6> 
sition.  I  ha?e^endeaiPored  to  she^  that  it  is  not  pdsiibte  thai? 
Aifl  sutnniary  power  is  iiihenent  ift  the-cotirt ;  I  have'also  en^ 
deaTored,  to  shew,  that*fev«i  adtnktm^  for  argument,  that  the^ 
court  may  exercise  sbihe  eortimoii  la^^  pbWerS,  that  the  com-^ 
mon  law  so'fer  as  it  opertttes  in  thi^*da^fe,*has  not  bfeen  proper-* 
ly  aj^ied.  I^  have  adverted  to  the  'judicial  decisions  on  the? 
subject,  which  have  been  cited  by  the  learned  couhsel,  and  I 
beKeve  I*have  shewn  that 'those  pTecbdfents  are  confused  andiw^ 
cckisist^nt,  and  that  we  ought  to  cdrisign  them  to*  the  tomb'of 
the-  Capulets,  so  that  even  their  troubled  spirits  should  net" 
hereaft*!' batitit  the  liberties  of  the  people.    ■'' 

^Whether  Jt  be  such  a^  misdemeanor  as  to  authotiz^  ^n  fm-^ 
peachment?  '  .  >    ,    .     ,  ^.i 

Even  adtfritin^  OsWald^s  case  to  be  a  correct*  cWfe,wllat 
doeft  it' prove?     Why  I  hiimbly  cdnceivte  that  \<  he   hiatf* 
answered  intferrbgat^ries  in  the  inanner  Mr.  Ptes*ftore  dW^- 
he  would  not  have  been  fined  or  ihiprisoned  ;  fbr  I  fednltjWd 
thatPasjsittoti^'s  cf6fttempt' was  purgfcd  by  the  aiiswers  t<y*uhtr 
ittterrOgatorifrs.    When  I  was'  stating  yesterd'ay,  that' the  ex-f 
parte  affidiavits  for  a  riild'to  shew  catfse,  were  the  groodd^oit' 
which  an  attachment  was  made  absolute,  I  was  corrected  ty 
the  learned  gentleman,  who  has  said,' tlmt  upon  the  rule  ity 
shiew  cans'e,  the  party  accused  was  at  Kb^rty^toeiahHine  ^it^ 
ntfssefs  face  to  face.    This  may  alt  be  cori'ect,'  bwt  I  cannot 
help  remarking  to  the  gentleman,  thatk  appeared 't6  me,'  that^ 
tl<e  constitution  has  been  obliged  to  bend  and  td^arp  to  gtvi^  ^ 
any  colour  to  th6  exercise  of  this  power.    In  the  two  decision^ 
whicfh  took -plac^- since  the' re^otoibn^  it  app«ar^^thati:h^ttk«v 
rogtttdri^e^  are- the  previlfege  of  the  accused  ;  biit^fe  bo^^  ^ 
to' prove  that  the  interrogatories  should  go  in  th^  iiirttjrfe  of  a 
charge,  and  th]s  is  according  to  the  opinion  of  Jud^^  Black- 
stone.^  T'sayi"  agreeably  to  soifte  of  the  ded^ionii  that  have 
trfketi'|)latfe^,  fhe  itltierpogatOries  are  a  matter  of  rf^Htorithe 
part  6t  ^e  prosecution,  and  are  exhibited  in  the  nature  dfa. 
charge  ;— and  fn  the  -Iri^  tenn  reports  where  lord 'Eaflsfbrt 
drflRersin "opittion^with  fo^rd  Mansfield,'  the  c6ritrary^dbc!^Jirie1s 
st^po^ted.     J  oo^W  refer  to-  some  place  in-Btirrdw^^^-vHletiB 
lord  MansB^Wque&tion^  the  book  of ^MK  MfJselyi^  '  This  tasd 
reported'by  -Mosely'is^  the  oriei'  bn  which  the  ju'dg^^^of  thfe 
supreftie  court '^hav^'ftninded  th^bi^  cfedsion  j 'and  this^>v^rth*^ 
oniy '^a^e  ihfit  e6Wd  jHstIfy  the  cbiirt ;  but  we  find  it^ldld^'^wrf ' 
'     in'b6<5k^»of^uchh1gh'er*^UttlOr^tf,^ftlllt^h^'iritei*i^o^^fl^^^^^ 
in^th^riatAi*e  <if  a'fchargfeV  First  itt^B4ifcks*ftrie»scbiHWfent^i^i^^^ 
w*i«l'art'<tHe'^lft^><tf  an  ^l^fW«ihtaVf  WWter^P^he^l|feat«^t  i^^' 
timaiion.     I  will  read  the  language  of  judge  Blackston^^  IH^' 
wder  to  be  correct. 
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»  Tbis  iiroces^  of  attachment  is  merely  to  liMiig^ltl«r|»%>iirtit 

court ;  and  when  there  he  must  either  stand  oommkted^  or  put 
10  bail,  in  order  to  answer  »pon  oath  to  such  mterrogatodM 
as  shall  be  administered  to  him,  for  the  better  ioformation^ 
ti)^  court,  with  respect  to  the  cii'cumstaoees  of  the  ooatemp^ 
li'hese  interrogatories  are  in  the  nature  of  a  charge  or  Afictta»« 
tioQ,  and  must  by  the  course  of  the  coart  be  exhibited  ^thin 
the  first  four  days  ;  and,  if  any  of  the  interrogatories  iaimt 
proper,  the  defendant  may  refuse  to  answer  it  and -move  the 
court  to  have  it  struck  ocU.  If  the  party  can  clear  hMnscitf 
upon  oath  he  is  discharged  ;  but  if  perjured,  may  be  protecuth 
ed  for  the  perjury.  K  he  confesses  tit  contempty  the  couit 
will  proceed  to  correct  him  by  fine  or  impHsonmcnt^*  or  botfi^ 
and  some  times  by  a  corporal  or  infamous  puni^menti  .If  the 
contempt  be  of  such  a  nature,  that  when  the  fact  is  once  ac- 
knowledged, the  court  can  receive  no  farther  information  faf 
interrogatories  than  it  is  already  possessed  of>  (as  in  the  cate 
of  a  rescous)  the  defendant  may  be  admitted  to  make  such 
fimple  acknowledgment,  and  receive  his  judgment^  without 
•nswering  to  any  interrogatories ;  hot  if  he  wilfully  and  obstin- 
ately refuses  to  answer,  or  answers  in  an  evasive  mwuier,  he4^ 
then  clearly  guilty  of  a  high  and  repeated  contempt^  to.  ine 
punished  at  the  disci*etion  of  the  court*" 

^  .   This,  sir,  was  the  British  Jaw  at  the  time  when  the  case 'Of 
,  the  Commonwealth  against  Oswald  took  place.    The-eoRstittt- 
tion,  though  had  provided  that  no  man  shkll  give  evidenee 
against  himself*     Well  but  it  is  said  by  the  common  law  that 
.  the  accused  is  bound  to  answer  interrogatories*    Welt  if  'he 
I  does  answer,  what  is  the  effect  of  his  answer  ?    I  will  read  to 
this  honorable  court  what  took  place  at  that  time,  ki  the  su- 
preme court* 

^^fif'Kean^  Chief  Justice.     Will  the  defendant  enter  intot  a 

.  x<ecognizance  to  answer  interrogatories,  or  will  he  answer-  gru^ 

^  tU  ^"    Methinks  for  my  own  part  and  from  what  evevy  ifian 

.  who  had  read  Blaekstone^s  commentaries  must  think,  aalnr- 

ally,  that  Mr.  Oswald  was  obliged  to  answer  interrogatories. 

£Mr.  Rodney  read  further  extracts  from  this  case  for  which  see 
.  appendix,  pages  60 — 61 — merely  observing  that  on'  this^ooca* 
.  «ion  the  expressions  of  the  chief  justice  were  strong*! 

l{pw  let  us  see,  agfeeaUy  to  the  principles  of  this  ^aaey  how 
.,  if  wjiO  square  with  the  present.  What  wasthe  narture  of  the 
^^, .charge  against  1V(r.  Passmore.  Here  is  the  affidavits  o£  Mr. 
J.  ,^chen,,over  which  is  a  copy  of  the  paper  which  bis  beenlso 
/,  ofiei^i  i:e.^d.  [Heada  Mr.  Kitchen's  affidavit j  forlifkick  sise^ft^ge 
^  ^^ of  i^k  ^ookJ]  You  will  find  that  James  Kitoheti coaldtiot 
i!  ^y^ff^l  ^i4  it.  badreference  to  the  cause  then  pendiilg' between 


Bi^fdand  Pamnbve')  he^cHild-  oqlf  .sifiit>|y;\say^^t  b^  bad 
ieen  Passmore>  put  up  the  paper«-    Mr*  Bayarcf  could  com^ 
farwKrd  and' say  that  the  pap^r  i^  ia  the  hand  writing  of  Mr« 
Passidofe* '  [^Remh  Mr.  Bayard*^  affidavit^  for  which  9ee  fia^h 
d7j  of  thin  baokk]    Now  Mn  Bayard  has  to  swear  tp  some  ver^ 
necessary  facts  in  order  to.  give  ground  to  the  attachment.     H^ 
first  swttars  that  he  verily  believes  the  suit  to  be  still  depending^ 
ill  court.     He  next  swears  that  it  relates  to  the  affidavit  taken 
by  him' before  John  Inskeep,  Esq.  and  that  he  has  no  other 
suit  or  oontroversy  with  Passmore.     These  two  facts  Were 
Heoessary  to  give  ground  to  the  motion  for  a  rule*    Mr.  Pass- 
more  was  ,lb€0  coDsequefntly  served  with  a  rule ; — he  appears, 
and  fpom  the  proceedings  in  this  case,  it  would  seem  as  if  no 
arguments  were  necessary ;  that  it  depended  only  on  the  aflli- 
davits.    Mr*  Ltvy  states  that  the  fact  of  the  publication  was 
-adinitted;  but  he  requests  the  court  to  proceed  in  the  usual 
way  by  diracting  interrogatories.     Then  it  was,  it  seems,  thiit 
iny  learned  friend  drew  up,  and  Thomas  Passmore  answered, 
tliose  interrogatories*     The  very  first  goes  to  the  very  jit  oi 
the  business*    "*>  Was  there  an  action  depending,"  &c,     {See 
page.  IS,  irfthU  bQQk*\    The  second  interrogatory  goes  to  att- 
other  point  equally  essential  to  the  conviction,  agreeably  to  tlVe 
decision  in  Dallas's  reports*     [Reads  second  interrogatory^  see 
page  1 5,  of  this  book.]     This  shews  that  it  was  the  opiniorf'if 
•  tlYe»learaed^couDsel  himself,  at  tliat  time,  that  it  was  necessary 
Aocatablishf  these  two  facts.    Now  what  does  Mr*  Passmore 
say,  relative  to.tbe  first  fact  ?    H©  tells  you,  for  he  swear^  io 
•thebefetcif  his  judgment  and  belief^  and  he  gives  you  the  r(^&- 
Aon  fi>v  hits  belief;  that  there  was  no  suit  depending  in  coutt/at 
the  time*  <  But,  says  tiie  gentleman,  this  is  not  a  question  ,of 
itL&th  but  o£  lawy  and  is  to  be  determined  by  the  court.'    Blit'  I 
say  it  was  a  question  of  fact,  and  I  see  whether  ,the  ig'riorance 
of  Thomas  Passmore  did  not  excuse  him.    We  will  assume 
thatc  the  fact  was  not  so  y  and  I  shall  ask^  whether  this  i^no-* 
\rmiceof  (2he>&Qtdid  not  excuse  Passmore?     W^  will  take  it 
uup  oQraoothec  ground;  had  Passmore  really  swore ;that  there 
.<ivaa  no  «Mitt  depending  wh^n  there  was  a  suit  depending,'^^  he 
«  mtgbl-faajve  been  prosecuted  for  perjury  ;  for  though  ignorpiice 
-of  the  law  will  not  excuse  a  man,  yet  ignorance  of  the 'fict 
^wttll*  . kludge '^Blackstone  in  speaking  on  this  subject  "^ays, 
**  Ignduftiifte  or  laistabe  is.^  defect  of.  will,   when'a  ^iil^n 
intending  to  do  a  lawful  act,  does  that   which  H  ^i^l^WAil* 
» rfV>P)4te^(^eed^  and  the  .will  aptJug  separately,  tjiere  i^  not 
'  that  frQn9«WQM[0i>  betwecp.them,  wbicb  is  hecessai^  .toform 
'a  mmiiiaLi^t."  .  Now  we  will  ^ppotse  that  Mr.  Pki^6re 
u  knew  he  waS;  liable,  to  .^ /punished,    if  he  publiditll^ 
Athifig  i«aj>ec^g  a  suitdependiUg/in  Qpurt  j  we  ^vtU  al^dttxWjftiat 
:he.to«W'ftH.^hB  j-T-^iU  he.  did  not  know  that  aiuiC%^3JATO9lly 
pendingi  .at  .the  time  that  he  published^  1.  say  thli  >ki^^ot 
.knowing  the  fact ;— ^therefore  it  is  not  unlawful,  t¥(^cai4 'if  be 
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|imii«habl^t  Qe^lWft  th#  thing  wi«  4ciM%9'nii«tAQ9  tniht^ 
^qie  Mv*  Pfl^fUQre  WM  ignonmt  of  th«  Uifit  at  the  time  that 
he  did  it,  is  he  to  he  found  guilty^  fined  and  imprisoned,  vhem 
}ie  wi^8  r^y  innocent  2  I  tay  he  was  innoeent  bacauae  he  waa 
fe^Uy  ignprAnt  of  that  eaaential  f&ct.  But,  says  the  gentleman^ 
this  VIM  not  a  nsi^tter  of  fact,  but  matter  of  lawv  If  bo,  how 
came  Mr,  Bayi^pd  to  9we%r  to  a  matter  of  fact.  Now  no  court 
ev^r  permit^  fi  witness  to  swoar  to  the  law  of  the  land-  Neve^ 
was  there  a  case  where  a  witness  was  called  to- swear  to  a  matter 
of  law,  because  Mis^t  is  supposed  to  be  known  by  the  court*  He 
has  Quly  to  swear  to  matter  of  fact.  But  to  shew  that  the  learned 
counsel  must  have  never  understood  it  in  this  way,  I  vrtll  refer 
|o  the  interrogatories  drawn  by  the  learned  counsel,  and  here 
we  find,  he  e^uinuned  it  as  it  matlter  of  fact,  and  not  as  a  mat-* 
ter  of  law*.  But  could  not  this  £Eict  to  which  Mr.  Paasmoro 
was  to  swear  have  been  ascertained  by  going  to  the  office  of  the 
prothonotary  where  the  record  is  kept*    There  the  wrib  and  the 

Judgment,  issues,  and  there  you  can  ascertain  the  matter  of 
act  whether  the  suit  was  depending  or  not ;  and  certainly  Mr* 
Passmore  bad  a  right,  to  presume  from  the  records,  tiiere,  that 
the  suit  waa  at  an  end*  We  are  told  that  <^  if  he  swears  to 
what  is  really  incredible  he  is  not  to  be  believed,^^  and  a  book 
has  been  cited  in  support  of  the  doctrine*  These  has  been  a 
case  in  the  year  1796,  adverted  to.  It  is  the  case  of  Cropley) 
Clark  and  Blarely*  This  case,  even  if  it  had  the  atuthorsty  of 
a  precedent,  could  not  be  considered  as  forming  any  groiuid* 
work  for  the  proceedings  in  the  case  of  Pasamore  ;  aa  it  does 
not  appear  that  any  interrogatories  vrere  exhibited  in  this  case  ; 
that  the  parties  agreed  to  tiy  it  by  affidavit*  This  opti^Q 
which  is  subscribed  by  Mr.  M'Kean,  is  as  follows,  [i^oeni**] 
But  k  will  appear  that  there  is  a  difference  between  tise  pro* 
^eedipgs  of  a  court  of  chancery,  and  that  of  a  oowrt  of  eoBa* 
inon  law,  and  the  supreme  court  seem  to  have  adopted  tho 
rule  of  proceeding  as  laid  down  in  Moseley's  reports*  which  » 
a  chancery  book  ;  and  directly  in  the  face  of  the  tam-*^^  Amum 
IdM,  5 1 6.  It  appears  t  W  this  doctrine  of  contempts  varies  so, 
that  it  may  be  called  a  perfect  legal  Proteus,  capablM^^  'ChaBtgt^ 
\pg  its  form  and  its  colour  every  hour  and  every  nmmi^nti 

Sir,  I  find,  that  when  Passmore  cornea  before  the.aupmm* 
eouvt,  he  not  only  swears  to  what  he  be]ieves>.but  lie  swear&to 
the  grounds  of  such  belief,  that  he  believed  the  suit  wiaa^at  an   - 
end ;  because  that  the  excepUons  were  out  of  time,,  the-  juriig^    ' 
ment  had  become  absolute,  and  execution  had  issuf44  and  I 
insist  upon  it,  if  the  gentleman  will  establish  any  pairt  of  the   ^ 
law  in  Dallas'  reports,  that  he  will  establish  it  altQ«c^^^,/  and 
then  Mr.  Passmore  will,  be  found  to  have  cowplpt^;  I^Wlfirt    . 
the  ^onte^pt.    It  has  been,  said  that  these^  answei's^^rf  diavnt 
ill  a»i  evditve  manner  r  because  he  swears, ontyM.tlH«^^^«*rf  ' 
^'"'  fl^optetot  and  belki^  and  doea.  not  awear  oqsitjy^lXotCK.'tbf    t 


r   m   J 

flufit,  and  tbut  thlsjoitweir  does  itot  lay  the  fe^ndkloli  of  a  prdl 
•ecution  for  perjury.  This  position  is  in  opposition  to  tfad 
^DGtiine  of  lord  Eisworth,  trhicfa  1  will  refer  to  before  I  read  thai 
vhicli  I  have  in  my  hand.  I  think  the  gentleman,  if  my  ttiem'^ 
017  be  not  ti*eacherous,  has  produced  authorities  for  the  puipose 
of  shewing,  that  whew  a  party  swears  to  the  best  of  his  know-' 
ledge  and  beMef,  he  is  not  indictable  for  perjury.  Even  taking'^ 
it  for  gi*anted>  that  he  has  produced  cases  of  this  kind,  yet  there 
at'e  many  cases  ift  the  books,  which  contradict  the  position.  I  have 
not  the  book  in  court,  but  it  is  in  a  note  to  Tucker's  Blackstonei 
^at  a  man  may  be  indicted  fot  perjury,  if  he  swears  that  he  believed 
to  be  true  what  he  knows  to  be  felse ;  and  if  it  should  really  ber 
^e  fact,  that  Thomas  Passmore  did  know  that  the  suit  was  pend^ 
ing,  when  in  the  face  of  the  coiut  and  of  his  God,  he  swore  that' 
to  tJate  best  of,  his  knowledge  and  belief  there  wat^  no  siih  pisfid- 
ing ;  I  say  if  he  knew  diisf  and  swoi^  as  he  did,  they  would 
have  been-  jus^fied  in^  an  indictment  for  perjury.  But,  it  Is  said, 
thi^  k  not  a  fall  answer  to  the  charge  contained  in  the  inten'Oga- 
tories.  Now  what  is  the  feict  ?  Why  the  first  question  asked 
Qi  Mr.  PastaKH^  is  tl»s :  ^  was  there  or  was  there  not  a  suit 
pending  ?'*  Pai8smoi*e  swears  that  to  the  best  of  his  knowledge' 
and  belief  there  was  not.  The  recond,  premising  Passmore*3 
knowledge  of  tine  feet,  s^s  whetfier  he  did  not  refer  to  the  affi- 
davit of  Mr.  Bay«rd  \  This  is  not  a  material  pait  of  the  charge. 
But  what  does  he  say  to  tihe  most  material  fact?  Why  he 
swears*  that  to  the  best  of  his  knowledge  and  belief,  there  is  not 
a  suit  pending  at  the  time.  Suppose  a  person  states  a  thousand! 
things  in  Ihe  -  interrogatorieSf  shall  tiie  defendant  be  obliged  to 
answer  this  that  and  the  other?  If  he  answers  the  material 
pait  of  the  charge,  as  Mr.  Hawkins  lays  it  down,  he  purges 
himself  of  the  contempt ;  itfid  hei^  I  aprehend  Thomas  Pass- 
mofe  "did- answer  to  the  very  essence  and  jit  of  the  charge.  If  1 
sun  correct,  this  conclusions  must  fellow,  that  the  offence,  if  any 
had  been  committed,  was  absolutely  purged  by  the  answers  to 
the '  iii^'it>giit0iie8. 

ir.am^  senile;  that  in  the  course  of  this  business,  my  defi< 
eiency  of  ttflent  to  support  it  in  a  proper  manner,  must  havd 
been  observed,  and  I  i^gret  that  the  cause  should  suffer  injury 
threagh  my  want  of  ability.  I  am  sure,  had  t  ^sessed  the 
tatenn  i3fn^  teamed  friend,  my  arg^iments  would  have  been  much 
mote  lierfk-eable  to  the  cause  I  ertdearot*  to  support ;  for  theyi 
like^thfe^'powers^he  is  master  of,'  would  not  onty  enable  nie  io 
di-aw  sttppeir*  -fi^wi  the  stfrOfig  positions  of  the  case,  btit,  like' 
the  soldiei^of  Cadmus,  to  r^se  powerful  angaries  from  ^^ 
msm^'^aiS!»i^  Ajeets.  I  have  endeavored  to  give  thiscas&aU. 
tfaousutftite^^bn^my  leisure  woulclttdmit  of;  for  I  \r&&  a  stranger* 
to  iffntitil  f  slpriveft  here.  To  Be  sure  I  had  been  famish^  ^i^ 
the3ft1iel«  «6  f»ipdb9ehmetlt,  and  some  of  the  t^moi^yn  hv^  S*ctfiv 
Ui«'1^(Mi^o0  Mmunm.  a«  Washingftott,  t  had  not  tbtre  WlS^  af 
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tbcm.  I  beg  to  be  understood-  as  speaking  with  great  dffid^io^ 
In  this  business ;  and  indued  in  the  constiMction  of  acU  of  the 
assembly,  I  only  rely  upon  tny  arguments  as  they  are  applied 
generally  to  the  subject. 

It  is  now  only  our  duty  to  consider  whether  the  judges  have 
acted  in  such  a  manner  as  to  be  liable  to  impeachment. 

I  stated  yesterday  that  for  a  mere  honest  enx>r  or  mistaken 
opinion,  it  would  be  haitl  indeed  if  these  judges  should  suffer ;  I 
then  made  the  obseiTation,  and  I  now  repeat  it,  as  not  only  due 
to  tlie  learned  counsel,  but  to  the  House  of  Representadves,  and 
^o  tlie  judges  at  your  bar.  But  it  is  oui*  duty  to  see  whether  those 
respectable  characters  have  exceeded  the  powers  granted  to  them. 
Let  us  review  the  case  in  court  when  Mr.  Passmore  was  braught 
Jonvard  for  the  contempt.  I  do  not  wish  to  paint  it  in  colours  cal- 
culated to  mislead  the  deliberate  judgment  of  the  court.  I  wish 
to  draw  upon  theu*  feelings  for  any  deficiency  in  the  povti^t. 

f 

'Wliat  was  the  case  at  the  mcMxient  that  Paaaonore.  was  brought" 
*T>efore  the  couit— -at  a  time  when  nothing  more  tliatt^e  mere  rule 
to  shew  cause  had  been  served  upon  him  I    What:  it^  the  lao- 
]guage  of  the  chief  justice  at  that  time.    **Sir,  you  have  be€ft 

*  guilty  of  an  enormous  libel  on  the  chai'actei*s  of  two.  gentlemeQ^ 
which  requii-es  great  atonement,  and  the  court,  hppe  you  wjll 

]  make  an  apology.''  This  was  sworn  to  by  Mr-  P^assQAove  an|d 
attested  by  Mr.  Henry.     From  this  it  may  be  inff^iTed* .  that  they 

;  meant  to  punish'  first,  and  tiy  afterwards.  B¥t  ^ym  theidertgr 
himself  otnniscient,  omnipresent  and  omnipotent  as,  be  Hv^ 

*  not  condemn  ^ven  Adam  until  he  had  said  unto  hiiia,.>^  Wheife 
'  art  thou ;!'  )But  there  seems- to  be  less  mei^y  oil  efmW-FiWihese 
'  <^  wher^  rpfiixx  Is  clothed  with  a  little  brief  authorit^>  j[ii|,p)aryB  such 

fantastic,  trices  before  high  heaven,  as  make  e'^nt«fi>gf Is  weep»" 

''     He  \vaa  totd  to  prepare  himself  to  make  an  Jh^l^^s^raM^  apology 

'to  IMessi's.  Pettit  and  Bayaiti,  before  he  was  convmoed  that  he  was 

*^  ^  wrong.    Surely  the.  judges  were  not  ^onsdtuted a  .«PU|t»  oj  lioQor 

^'  b^'the  ^constitution.     They  were  not  to, hold  the  l^rometerof 

^  t]onpr  and  detennine  what  kind  of  an£^logy:yn»0  ;to  bemaderby 

.Mi;. Pa^more  to  Mr. Bayaixi ;  but  they  seem |p |a#,yebe^'rooi>e 

^    '?aicl,uatei.  by  a  spirit  of  remance  than  any  ooue^jof  raocient  chi- 

valiy. "  "Ifhfs  certainly  was  not  a  part  of  their  duty.     If  this  kind 

j^  of  jjxpcge^in^  is  sanctioned,  we.do.nol;k|*>w'whirtier.the5r  may 

/  cir^j  jtj--t5x  what  cases  it  will  not  be  ma^e  tO;  stretch.    . 

that 
inpocent 

tJiguiiWiiTTTQrTn. rr-"r:.  t-.T^'T-^-rr-^-f'.  -  •-^m-v.sw-w. w'v^i4*J»*beoefit 
of  ev^y  pnnciple  of  this  kind,  thait  is  applicable  to  tlie>p|«w^t-€a8e. 
^^y^  I  go  furtlier,  I  admit  that  it  will  redound  more  to  the  honoR 
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of  the  state  to  acquit  tfian  to  convict  the  judges,  if  this  court 
could  reconcile  it  to  their  consciences.  I  say  it  ivould  be  more 
to  the  honor  of  the  state.  But  they  ai'e  sworn  to  do  strict  and 
impaitial  justice 

'I  agree  with  the  position  of  the  leamed  counsel,   that  in 
a  case  of  assault  and  battery,  the  paity  who  is  injured  is  the 
public  prosecutor  and  a  party  too  ;  and  it  is  frequently  the  usage 
to  inquire  whether  the  party  injured  has  had  redress,  and  that 
that  is  taken  into  new  in  the  decision  of  the  couit.     He  has  cited 
the  case  of  the  Commonwealtli  against  Bmdfoixi ;    I  do  not  re- 
collect the  particulars  of  the  case  ;  and  I  do  not  wish  to  take 
Irom  the  respectable  characters  now  before  you  any  advantage 
they  can  derive  from  this  statement ;  but  I  never  knew  of  a  case 
where  the  couit  were  prevented  from  passing  sentence  by  the 
compromise  of  the  paities  ;  but  if  the  court  have  this  optional 
powet*  of  passing  sentence  or  not,  how  does  it  apply  ?  How  does 
it  comport  with  clemency  when  they  told  Mr.  Passmore  before 
he  had  been  heard,  that  the  court  expected  he  would  be  prepared 
with  an  handsome  apology  to  Mr.  Bayard.    Let  us  look  at  the 
answers  of  Mr.  Passmoro  to  the  intenx)gatories.     And  will  any 
one  say  that  these  answers,  instead  of  purging  the  contempt, 
'  Were  an  aggravation  of  tlie  offence  ?  Why,  as  to  the  judges,  it  was 
'llllowtd  that  there  was  no  insult  offered  to  them.     As  to  Mr. 
'Pettit,  he  made  all  the  apology  he  could  make,  and  because  that 
'jhe  wicmki  not  make  an  apology  to  Mr.  Bayai'd,  was  he  to  be  hum- 
'Vkd  m  the  d^ust  ?    Was  he  to  put  on  sackcloth  and  aslie&^^nd  roll 
^n  the  grt)und  at  the  feet  of  Mr.  Bayai'd  ?    In  my  opinion  these 
i  answers  actually  purged  the  contempt,  and  were  calculated  to  go 
gi^at  lengths  as  an  apology.     But  it  seems  that  if  a  complete' 
ap6logy  to  Mr.  Bayai-d  had  been  made  it  would  have  diverged 
4lw  rays'  t^  that  malignant  meteor  which  shone  upon  Mr.  Pass- 
moi'e.    However,  I  will  not  enlai'ge  on  this  disagreeable  subject, 
as  I  would  not  wish  to  excite  unpleasant  emotions,  and  I  forbear 
to-  use  any  aciimonious  language,  as  it  would  be  painfurto  me  to 
wound  the  feelings  of  tlie  respectable  and  venerable  defendants. 
But  at  the  same  time  it  would  be  necessary  to  impress  on  their 
minds,  that  if  tliey  do  wrong  they  are  to. recollect  that  thero  is  a 
^  tiibunal  to  which  even  they  aro  amenable.    It  is  necessary  that 
such  ^  tribunal  should  exist  in  every  country ;  and  they  ought  also 
to  recollect,  that  every  free  commonwealth  has  its  Tj^ipeian  vdck. 

'  I  mifet,  said  Mr.  Rodney,  that  tliis  court  will  never  be  swayed 
by  passiort'oi*  Jwirty  prejudice.  The  spirit  of  party,  I  know,  is 
of  so  subtle  a  nature,  that  it  may  sometimes  introduce  itself  into 
•  tHe  br^et^of 'flie  most  honest  and  virtuous  man  ;  but  I  timt  tjbat : 
*^"ti>e  e^furt'  will  ele^'ate  themselves  abo\-e  it ;  t)iat  they\will  judjge 
.  impartkllv,'  and  rltecide,  as  jusdcc  would  hci-sclf,  upOn  argum^itj 
^&ct'and1w.-     •'  •       •  ;   •  •'".  •     , 


Mr.  INGERSOLL. 

Mr.  S/ieaJtcTf  and  Gentlemen  of  the  Senate^ 

Accustomed  as  I  am  to  speak  in  public,  I  rise  upon  the 
present  occasion  with  unaffected  diffidencei  and  peculiar  sen- 
sibility to  fulfil  the  duty  of  my  situation.  The  cause  involves 
in  its  consideration)  questions  the  most  interesting  that  ever 
came  before  a  Court,  in  this  or  any  other  country.  The  op- 
posite consequences  of  your  decision,  acquittal  or  conviction,' 
are  in  my  humble  estimation,  incalculable ;  in  the  first  event, 
I  think  I  see  liberty,  that  greatest  of  human  blessings,  se- 
cured by  law  and  an  independent  judiciary— an  independent 
judiciary,  which  1  think  I  can  shew  that  the  people  have  con- 
sidered as  indispensable  to  secure  all  that  is  dear  and  valuable 
in  this  life.  On  the  other  hand  the  rage  of  innovation,  dis- 
regard of  experience,  and  enmity  to  system,  will  paralize 
the  admini3tration  of  justice  and  the  constitution  itself ;  in- 
sufficiency, insecurity  and  confusion  will  follow  in  the  ti^ain  ; 
and  we  ought,  sir,  to  recollect  that  what  has  happened  in 
other  free  countries  may  take  place  in  this.  If  the  barriers 
of.  the  constitution  are  removed,  if  its  ramparts  are  broken 
down,  if  one  co-ordinate  branch  of  the  government  (for  such 
I  contend  the  judiciary  is)  is  made  subservient  to  the  views 
of  another,  we  may  worship  a  name  ;— but  the  constitution, 
plsun  and  expressive  as  it  now  is,  from  that  moment  will  be-  .\ 
come  a  dead  letter.  Bocdu,  proline  as  well'  as  sacred  are  ' 
written  for  our  instruction,  and  they  all  go  to  shew,  hoMf 
easy  some  aspiring  man  may  take  advantage  of  anafchy  tq 
introduce  de$potism,  and  raise  himself  to  power  on  the  wrecl^ 
of  the  constitution.  You  will  determine  whether  these  ideas  ' 
are  ^  the  illusions  of  a  gloomy  and  disturbed  fancy,  gr  evil^ 
rationally  to  be  apprehended.  If  my  learned  antagonist  caa  / 
sat^fy  us  that  the  defendants  have  intentionally  violated  ih^ 
laws  and  constitution,  or  that  they  have  been  guilty  of  bribery, 
corruption,  gross  partiality,  wilful  or  corrupt  oppression^  and 
the  conviction  is  brought  home  to  my  mind,  that  instant  I 
will  abandon  them  and  their  defence,  and  say  that  conviction 
ought  to  follow.  But  there  is  no  necessity  to  pursue  this 
secondary  mode  of  defence.  I  shall  endeavor  to  satisfy  you,^ 
and  pledge  myself  to  shew  to  this  Senate  that  the  power 
and  aujthprity  exercised  by  the  judges,  i&  legar  and  con stitu* 
tional,  ond  recognized  from  time  to  time  by  the  acts  of  the 
legislature  atnl  confirmed  by  repeated  judicial  decisions. 
AII9W  me,  sir,  to  digress  for  a  moment  in  order  to  shew 
that  my  colleague  has  been  erroneously  charged  with  incon- 
sistency. I  beg  leave  in  the  course  of  my  observatioi^  to^ 
rend^  him  tik^t  justice,  he  would  do  to  me'on'  a  similar  pcca- 
aion^.^/^^ifeirence  was  madeto  Addison^s  Triar  to  shew  that 
V^y  4r^esigU0.wasineo(Bsi5teQt-|  in  order  to^  shbw  that  he  then 


I 

iatd  iifbat  lici  new  says,  I  beg^  leave  to  read  the  passages 
AddUorCa  Triaiy  fi,  113.  Here,  sir,  we  find  that  the  opinion 
of -xay  colleague  at  tlittt  time  waa  the  same  as  it  is  at  present* 

I  cannot  immediately  pass  from  the  principles  whicrh  I 
have  already  suggested :  the  danger  of  innovating  on  the 
constitutioii,  from  the  mistaken  idea  of  reform.  History  is 
philosophy  teaching  by  examples.  We  have  seen,  sir,  th^ 
situation  and  the  progress  of  republican  France.  That  re* 
public*  whose  splendor  astonished  an  admiring  world;  that 
country  which  had  but  lately  cast  off  the  shackles  of  slavery,' 
now  sunk  under  a  tyranny  more  intolerable  than  that  from ' 
which  she  emergped.  Trace  its  rise,  progress,  declension  and 
ruin,  recollect  the  facts  that  still  delbmn  the  page  of  hei^  ^ 
revolutionary  history,  and  I  ask  if  similar  causes  must  not 
produce  the  same  effect  in  both  hemispheres.  There  we 
find,  that  an  immoderate  jealousy  of  the  executive  and 
judicial  departments,  has  converted  a  free  government  into 
»n  absolute  despotism.  These  memomble  events  furnish  use« 
ful  lessons  to  the  citizens  of  the  United  States— the  last 
asylum  of  liberty.  The  French  people  had  their  written  con- 
stitution, bill  of  rights  and  declaration  in  favor  of  per s6ntkl 
liberty.  They  mistook  the  mesne  by  which  to  secure  the 
«nd;  restraint^  even  by  laws  founded' on  cmnmon  consent^ 
ihey  rejected  as  degrading  to  freedota^- 

r  thank  the  manager  for  leading  us  to  take  a  ref ro9|]ieetiy^ 
view  of  the  ini^ncy  of  the  Unileid  Slates ;  a  recurrence  to  the 
piiticiples  of  the  revolution  is  at  all  times  pleasant  and  profit 
table.     I  believe  we  shall  find  that  the  Americaii  patriots  of^' 
1776,  had  as  much  seal  for  liberty  as  the  French  of  If 93  ),' 
but  it  was  a  zeal,  more  accordant  to  knowledge.    Whil^  they 
designed  the  end  they  also  contemplated  the  meaiis ;'  they'  " 
considered  a  judiciary,  independent  of  the  frowns  and  isrthiles' 
of  the  legislature,  as  an  indispensable  requisite  in  their  sys-^    ' 
tern.     A  judiciary  that  could  resist  the  shock  of  ctinflii^tihg    * 
fectlons,  and  regardless  of  party,  keep  the    even^  uhrttHted 
tenor  of  its  coucse,  calm,  dignified  and  firm,  in  thetnid^t  of    ' 
political  storms.    To  the  great  charter  of  our  Kbel^ies  to    "^ 
"Mrhich  the  manager  has  referred  ira,  I  make  the  solieiMh  api''  ' 
peal;  I  adhere  ,tp  it  as  the  ark  of  out  political  sali^ion^  '^ 
"Wiih  indexible,  perseverance  let  us  consider  and  undersi/and^y;^ 
^latwe  m^y  rj^vere  aj»d  eibey ;/ 1  am  wiHiog  illat  injrtflgteh'tsi  ' '* 
should  stand: or  (fall  by  this  instrument.  :     )  v;^:  ?  i : 

Sir,  I  have  fee^ir^l  with  muehSurprae,  fwwn  >#*ttit  tlibt^Ws^'^f^ 
I  do  not  pr^tend,t]o  iss^yy  a  giNFat' deal  of  ext/nsMif^  I9k^tei'^'''^ 
addressed  tqjge^^i^gkaAe.  vRven  tbcvwstoes.  as 'trelPi^^ft*  X«^ 
-races,  of  the  tiar  pressed  into  the  service  of  the  prosecution. 
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witli  airiew.to«mk  the  judges  to  the  earth, »ri|tk  tlie.^Mcciui*^ 
mulated  weight.  The  counsel  who  have  b^en  applied  to, 
to  afisistin  the  present  prosecution)  and.  have  re&^ed?  havj& 
been  referred  to  by  the  manager.  Is  censure  deserved  op. 
that  account?  Or  on  the  other  hand  does  joot  the  cirGum- 
stance  do  honor  to  the  individuals  and  tlve  pixyfession  I  Itir 
stead  of  being  mercenary  in  their  views  and  governed,  bf 
considerations  of  interest  only,  they^refuse  the  money  of  tlm 
State,  sooner  than  advocate  a  cause  they  deemed  legally  and 
morally  unjust ;  repelling  at  once  th«  insinuations,  theit 
lawyers  for  money  will  undertake  any  cause,  and  that  the 
bar  are  tired  of  the  tyranny  of  the  judges  and  wish  to  be 
tid  of  them.  I  must  confess,  sir,  I  did  not  think  these  io*' 
sinuations  altogether  kind  or  liberal. 

.  Sir,  I  am  sorry  so  much  has  been  said  respecting  the  pro-* 
fession  of  the  law  ;  I  refer  to  a  book  written  by  an  American; 
a  book  written  by  Doctor  Ruiisey,  and  familiar  to  all  <^  yot|, 
in  order  to  shew  that  in  the  revolution  the  ■  gentlemen  of  the 
bar  took  their  full  share  in  the  peiiis  of  ti^  day>.  Thefte 
you  -will  be  pleased  to  observe  are  not  my  words  but  thoa# 
of  Doctor  Hamseyf  a  name  dear  to  the  mind  of  every  man 
who  regards  the  liberty  of  the  people.  IBeatU  Ravuey^^ 
history  of  the  American  devolutions  fioge  199.  See  Afifienm 
dLcy  -note  K  3.]  I  acknowledge  that  this  ris  saatt^r  ^ex^ 
traneous  and  foreign  to  the  question  ;  but  when  it  is  broug^ 
£[>rward.  on  one  side,  it  must  be  repelled  on  the  other.  And 
who,  sir,  I  ask  is  the  immaculate  patron  of  purity  whomjthfB 
manager  has  selected,  to  attack  the  morality  of  the  profession* 
and'  oppose  to  our  fellow-citizen  Ramsey  ?  Godwin  I  a  man 
whose  namie  shocks  the  ears  of  every  <Miie  who  regards  pi^f 
or  «ven  the  common  decencies  of  life.  I  confess  that  I  asni 
BO  pupil  of  the  school  or  philosophy  of  Gk>dwin.'  I  do  not 
believe  that  death  is  an  everlasting  sleep ;  rl  <am  creduknui 
enough  to  expect  an  eternity  to  be,  or  suffered  .or  enjoyed. 
If  the  gentleman  will  please  to  turn  to  the  same  author- on 
the  subject  of  marriage,  his  character  will  be  deleniated  in 
colours  from  which  the  eye  of  religion  will  tm^  with  horrof ; 
That  person  had  a  personal  enmity  to  Mr.  Erskine. .  The 
eloquent,  patriotic  Erskine,  the  advocate  of  Christianity,  had 
p^^ikbl^  excited  his  malignity  tigainst  th^  poofi^ssioa  at  Jaige; 

;,  \  did  not  understand  my  colleague  to  sn^^^rat  the  far-meiMf 
1^  trust  that  he  and  I  rpgard  them  as  a  highly  useful  and  qq*^ 
gessary  class  of  society.  I  understood  his'  pQsitioa^  was  this:; 
that,  the  icoo^stitiaticm  and  iaw»  referred  t^  (tf^.^tecedent  sy9r 
tftmi;Pl  perfect  acquaintance  'with  whi^sh  wa»;:i)ece$sary  to.  w^ 
der^ta^d  the  aatuipe  k&  tixe  common  law  .|iii4:Us  adc^tioo  ifi 
Pennsylvania.    Allow  me  to^ay,  sir,  that  in  this  position  he 


h  6t!pp6rtcd  by  the  wbrds  of  the'  enlightened  'aiftT  *t)fitrf6tifc 
AVilsofti  in  A  letter  to  the  legislature  of  Penn*ykania,  ahd'k 
4fecture  which  he  left  as  a  legacy  to  his  country  when  deatH 
terminated  his  usefulness.  I  take  pleasure  to  cite  a  bdofe 
•df  this  discriptfon,  and  I' believe  it  is  the  first  lime  it  irak 
ever  cited  'in  a  Court  of  Pennsylvania.  No  American  can 
t^ad  this  without  approaching^  to  rapture  when  he  describes 
4iis  attabhntent  to*  the  United  States;  he  also  describes  in 
'<trong*tefms  the  dangers  we  ought  to  shun.  This  was  on 
iehe  the  24th  of  Augtist,  1791.  It  will  probably  be  recollected 
that  Judge  Wlhon  was  unanimously  appointed  by  the  Legis- 
lature of  Pennsylvania  to  digest  their  laws.  In  the  6th  page 
of  the  Preface,  Judge  Wilson  observes,  that  "  The  acts  of 
the  legislature  of  Pensylvania,  though  very  numerbusj  com- 
pose but  a  small  portion  of  her  laws.  The  common  law 
is  a  part,  and,  by  far,  the  most  important  part  of  her*  sys- 
tem of  jurisprudence." "  Statute  regulations  are  intend^ 

^ed*  only  for  those  cases,  comparatively  few,  in  Which  th^ 
Hionimon  law  is  defective,  or  to  which  it  is  inapplicable;  tb 
that  iaw,  those  n^eg^ladons  are  properly  to  be  considei'ed 'all 
%rs45iippteraeilt. '  A  knowledge  of  that  law  should,  for  this 
reason,  preeede^  or)  vlI  least,  accouvpany  the  study  of'  tko^€f 
'regeflations.^    -        .   . 

leJ'Jf  TcykfMw'nvhatnhe  comniGM  lawwas  before  ^he  making 
4yf;«itty  statutcf,^*  says  my  Lord  Cokfe,  in  his  famiiiar  but  ex- 
^i^sivt^  xiMfM^r,'  "  is  the  vety  toek'  and  key  to  set  open  the 
^Mi»ftni^>wtf'of  the?  statute."  s '. 

ft  -The  comtnoil  law  as  adopted  by  the  people  and  pre^ferve^ 
tfy  the  people^  and  no  further,  forms  a  hoble,  impbrtant  dhd 
itridlispenitsiable' part  ofo^ar  system,  and  without  it,  until' k  i^ 
%V^p{]4red,  no  -man  can  walk  from  his  lodging  and '*  find  ^ 
^mfedf  for  irtsult  and  outrage.  The  statute  law  wafe  o6fi- 
'#id^^ed  ad«  a  ^sapplemcQt  to*  know  what  the  commons 'lavi^  w^S> 

••  With  tb*  pertfrissi^n  of  this  Senate,  I  will  resd  his  ele« 
jgant  compliment  to  General  Washington,  and  other  Amc<rttah 
worthies.  -    *'    • 

-'  1  u^lvt  the*  E« wjpean  temple  of  feme  William  Pewi  ^  is  platfgfl 
by  the  side  of  Lycurgus.  Will  America  refuse  a  temple  to 
»he^  patriot*  atid  her  heroes  I  No  j  6hfe  Will  not.  The  gloridus 
Sltoie^alHiady  riee^*-  ItS'archltettute  is  of  the  neatest  and 
^hadtest'brdert' its'  dimensions arfe  spacious:  its  pr&poHi^nat 
^¥e  blk^t^^iidf^^oft^tt.  tnitS'r#^nil^arn«lIM>^^of  nielt^sliHi 
-kftrtitd.'  in  'wma  «f  them  dttftut^  are  placed;  '  Oft  tiie^Ht 
<1ta»4  bf  the  pomi,  m  the  na^eailiild  figut«s>of  Waii^^ 
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Montg^omerf,  Mercer.  On  the  nght  hftnd,  urethentitteft^iidl 
figures  of  Calvert,  Penn,  Fratiklin.  In  the  iniddle^  is  a  nicfafei 
of  larger  size,  and  decorated  with  peculiar  ornaments.  On 
the  left  side  of  it,  are  sculpttired  the  trophies  of  wari  oa 
the  right,  the  more  precious  emblems  of  peaoe.  Above  k^ 
is  represented  the  rising  glory  of  the  United  States.  It  is 
without  a  statue  and  without  asname.  Beneath  it,  in  letta« 
very  legible,  are  these  words—"  FOR  TltE  MOST^Ofc 
THY."  By  the  enraptured  voice  of  grateiul  America^-^with 
the  consenting  platidits  of  an  admiring  world)  the  designation 
is  unanimously  made.  Late<-»^ery  late~**iiiay  the  OKhe  Ikr 
filled."* 

I  thought,  sir,  that  to  an  American  Court,  and  to. an 
>\,merican  audience,  so  handsome  a  compliment  would  not 
b^  altogether  lost.  ^' 

»  * 

«  But  while  we  perform  the  ^pleasing  duties  of  gratttudet 

let  not  other  duties  be  disregarded.     Illustnoits  examples  ara 

displayed  to  our  view,  that  we  4nay  imitate  as  well  as  admife# 

.  Before  we  can  be  distinguished  by  the  same  honocHrsy  we  must 

.  be  distinguished  by  the  same  virtues."  •? 
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"  What  are  those  virtues  ?  They  are  cbiefiy  the  samse  vir» 
tues,  which  we  have  already  seen  to  be  deseriptive  of  thtt 
'American  character — the  love  of  liberty,  and  the  love  of  laHmr. 
fiut  law  sind  liberty  cannot  rationally  become  the  objects  ^>€{ 
our  love,  unless  they  first  become  the  ob^ctsol  our'kn<»r* 
ledge.  The  same  course  of  study,  ^properly  directed,  i#ill 
lead  us  to  the  knowledge  of  hoth.  Indeed,  neither  of  tiaf  m 
can  be.  known,  because  neither  of  them  can  eidst,  wittouit  ^e 
Qther.  Without  liberty,  law  loses  its  natufle  and  its  naipe^ 
and  becomi^s  oppression.  Without  law,  liberty  also  loses  its 
nature  and  its  name,  and  becomes  lioenticmsnesaib  -  Ib  denoifu* 
nating,  therefore,  that  science,  by  which  the  knowledgex  of 
both  is  acquired,  it  is  unnecessary  to  preservie,  in  termsyjlhe 
distinction  between  them.  -  That  scieoeo^  msi^^be'iiamed^an 
it  ha$  been  named,  the  science  of  law." 

In  t>ages  8  and  9,  he  answers  tlie^  qnesticm  in  debated* 
t^eeh  my  colleague  and  the  manager^  how  &r  r we  tikuMf  be 
'inast^rs  of  the  law,  -     •  .  .  >. 


.•-■•.       p. 


r-^r  -u  »|^^  sci^oe  of  .fa^  'shourd,'  in  some  i»c«8tice>..uidr  m 
^^^ome  d^gffee,  be^he  Sttidy  ofteyery  free  ehi«e^^^  and*f  enerf 
^  Tf^e  inan;  -E^     fre^  oitiisettimd  ev^ry-fvettJiSaoa  liasdwities 

*  General  Washington,  then  Presidept  of  the  United  Statest  was  pl<i> 
iKtit  when  this  lecture  was  delivered.    Md, 


to  perform  and  rights  to  claim.  Unless,  ia  some  measure) 
jmd  izrrSQCBe  def^eev  he  koow^  tho^e  duties  fUid^UiQ^^  rtgi^ 
dke  csia  aever  sJk  a  just  and  an  independent  part.*' 

I    The  studyr  of  the*  \sm  ^erdbr«  is  more  or  less  the  duty 
..•f  every  man  v^ho  wmhes  to  be  serviceable  to  his  country  ; 

and  the  next  sei&tion  appUes  to  this  subject  and  shews  that 
St  lea£t  a  partial  knowledge^.  o£  law  isu  withia  the  reach,  of 

exery  itfan.'  ' 
t         -    . 

L-    «*  Happily^  the  general  and  most  important  principles  of 
tt&M  ace  not  r^sooved  to  a  .very  great  distance  from  common 

apprehension.     It  has  been  said  of  religion,  that  though  the 

elephant  may  swim,  yet  the  lamb  may  wade  in  it.  Concern- 
rkig  idiwt  the  same  ebser vation  «aay  be  made.'' 

Sir^  I. generally  select  my  guides  from  books eC  thi»  des<^ 
crip$ion,  uniting  the  love  of  liberty  and  law.. 

t     I  hope  I  shall  come  forward  in  the  argmment  t)f  this  cause 

ivithout.  sttSt^mg  under  a  prejudice  against  the   Judges  or 

t  the  pvoJEesston  &[  the  law;  it  is  prejudice  alone  that  I  fear^ 

which  sometimes  steals  imperceptibly  on  the  most  honest 

mind.    The  publications  read  from,  the  Gazette  of  the  United 

-:Btate9  and  other  ^newspapers  of  Philadelphia,  meet  my  most 

e.decklad  disapprobation.    The  judges^  though  held  up  fop.  a 

c^  ktng  time  aaobjects  for'  the  finger  of  scorn  to  point  at,  have 

i  observed,. in  tbts.  respect,  a  perfect  propriety  of  conduct ;  not 

-aivovd,  not-even  their  memorials,  have  been  published  with 

L. their. privity  and  consent*.   Even  those  I  believe  have  been  de-> 

/r- iiosited  in.  your  hands  and  have  never  seen  the  light.    It  was 

t^  mentioned  tfaal^  thero^waaa,  similarity  between,  some  of  those 

^s  publieatioBs,  and  the  language  of  the  judges  in  their  .m^mo- 

e  lials ).  aadLthat  among  those  who  had  signed  some  of  the  pub-^ 

v-(  Ikatioiks  wasv^he  nephew  of  the  chief  justice.    Sir,  there  »re 

Ir  ju>  gcouxida  to  infer  from  this,  that  the-  judges  knew  of  any 

d  6Q3iteimplated  publication.     I  am  confident  that. they  never 

t^  knew:^reQtlgr.or  indirectly  of  any  thing  of  the  kind* 

We   were  informed  that  a  gentleman   of   the   bar  had 

^^-'^eritteft  certain  strictures  on  the  conduct  of  the  .legislature. 

d^  'W<fatit^  sir,  m  ttbe  poe  hand  l,,dp  not  attempt :  to '  advocate 

any  of  those  strictures,  not  having  read  the  bo9k>in-  which 

they  are  said  to  be  contained ;  yet  I  do  say  that  the  acts  of 

imt:  tfaeie^iBlaliMre  afPenasylvBuia  are. open  tatheiinveftigation 

V"  #r  thestcicterea  of  every  person  whatever.    But -jstripturea 

a^^j^tt  Miecoaatitiilionality  of  acta.pf  the.  legislatare,  tal^ng.^way 

triaLby.  jury^  are  Ctompftc«d  to  publications  against  partiea  to. 
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prtf alter  loits  depeiidnig  in  Courts.  Whftre  is  the 'analoj^^t 
I^caimot  discover  it.  However  the  7th  section  of  the  9th: 
ilrticle  of  the  constitution  gives  the  right  of  jfiTesti gating  the 
^cts  of  the  legislature.  "  That  the  printing  f>resses  shall  be 
fipee  to  every  person,  who  undertakes  ts  examine  the  proceed* 
ings  of  the  legislature  or  any  branch  of  gorernment :  and  no 
law  shall  ever  be  made  to  restrain  the  right  thereof.  I'he 
free  communication  of  thoughts  and  opinions  is  one  of  the' 
invalu?ble  rights  of  man ;  and  every  citizen  may  freely  speak^ 
wtite  aiid  print  on  any  subject,  being  responsible  for  the 
abuse  of  that  liberty.**  • 

r  Why,  sir,  was  the  case  of  Judge  Brackenridge  introduced  ^ 
I'$hould  not  have  thought  myself  at  liberty  to  mention  it ;  but 
it  is  now  fairly  open  for  my  observations  on  my  part,  as  it 
has  been  introduced  by  the  manager.  Sir,  I  hope  and  trust 
that  this  trial  will  give  an  opportunity  of  removing  those 
prejudices  against  the  judges  as  well  as  the  profession  of 
the  law,  which  have  been  so  zealously  advanced.  The  more 
tninute  the  examination  is,  the  more  favorable  the  result  will 
be«  Compare  the  proceedings  of  the  Courts  of  justice  in  thor 
cases  of  ccmtempts,  with  that  proceeding  to  which  the  manawt 
ger  has  alluded :  In  a  case  of  contempt  an  affidavit  i«y  filed  iop 
the  first  instance,  afterwards  the  interrogatories^  and  a  fall 
opportunity  given  to  the  party  of  exculpating  fa&fABelf.  Wat 
this  the  case  with  the  judge  to  whom  the  manqg<er  has  re^ 
ferred  ?  Was  he  even  allowed  a  hearing?  Was  there. not  Itf 
lisque  of  his  salary  and  office  ?  Was  not  his  reputation  put 
at  stake  by  the  legislature  of  his  country  ?•  Yet  there  waa^a 
dffidaTit  against  him'»*-nor  had  he  the  opportunity '  of  ititevro^ 

fiatories  to  purge  the  contempt,  if  it  was  elnc.  Not^sir,  not? 
ven  .the  opportunity  of  being  heard.  Is  there ^any  trace  '}o£ 
Ifeiw  OF  gospel  for  this  ?  Yet  it  seems  that  bis  name  is-  to  bd 
frasMmitted  to  posterity  with  disgrace,  and  he  is  to  be  left 
destitute  of  the  means  of  subaistence,  by. a  vote,  whidi,  £ke- 
itie  lightning  of  Heaven,  strikes. before  the  noise (of  the tinuis 
-^r  is  heard  ;— without  any  warning  ;«-^withaut  giving^ '  imkL 
tbseek  for  shelter  from  its  destructive  blast..  And  all  thia^ 
^r,  is  for  a  constructive  contempt  against  tl^  House  of  Re^ 
jpreientativ^s;  .  ;        •    *     ,         .    - 

*>-Herd*Th^m^s  Patomore  whose  ofienoi^  inds  n6  edvoeatei 
wiv&se'  pubiicatioi^  must  excite  dls^st  and  horror,  in  any.mai) 
who  peruses  it ;  his  sentence  alone,  ^or  so  criminal  an  act,' 
Is*  xi^^tr'  the  gfound  ^of 'an  .impeachment.  He  is ^ fined -> fifty* 
diillays^ '  and  "siiffeirs  an  imprisonment)  of  thirty  ^ys^^bwt  lUf 
'hmyhfud^'Ml  helping >;.  even  after- he  answers  intemtigiitoiaeB) 
Mbj^la^v^^for  asboAMBOdaAioa^  -ind-^Kft6r:<b&%lM»au«8<<h6 
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is''t>b€tinateiiid  6eittenae  is  passed  uprni/fciiny  Iftie 'jodgeft  titf  ^ 
impeached.  By  what  refhiemettt,— surely  not  by  "  sopliis^ 
try,"-^by  what  Tule  can  the  decent,  the  respectful,  the  earnest 
memoiial-oi  the  judges  to  the  iegislature,  reqiiestin'ga  speody 
public  trial,  be*  construed  into  a  conteinpt  ?  I  imist  oonfessy ' 
tir,  that  I  could  not  have  thougiKt  it  possible  that  the  ine«% 
saorial  of  the  judges,  soliciting  an  opportunity  of*  vestoringp 
tfiemselves  to  the  coniidetoce  of  their  fellow-citizens  by  doing» 
away  foal,  imputations  upon  their  honor^  should  be  considered 
C0nten>|)tuous,  because  it  spoke,  of  a  mutilated  record,  anci 
the  unfounded  representations  of  an  offender  against  the  lawsi 
We  have  heard  pages  read  from  Hume  to  remind  this  Se- 
nate that  Bacon,  one  of  the  greatest  and  brightest  ^tars  of  the 
law  and  the  ornament  of  mankind,  had  soiled  his  hands  witii 
a  bribe.  ,You  have  heard  the  sentiments  of  Mr.  Hume  and 
of  the  manager.  It  would  not,  perhaps,  be  fair,  to  oppose 
British  books  to  sentiments  of  this  kind;  but  when  I  call 
briii^  a  foreigner^  a  Genevan,  a  gentleman  well  known  in  ther 
United  States,  in  which  the  sentiments  of  my  learned  col-i 
league-  aire  confirmed  in  the  strongest  terms,  I  think  it  my 
duty  to  do  it*  When  speaking  of  the  administration-  of  jui* 
tice '  in  England^  he  says  it  is  as  pure  there  as  in  any  parti 
o£  the  world.  He  thinks  the  system  better  adapted  to  repub^ 
Hcan  government  than  to  any  other.  [/><?  Lome^  page  266/1 
Xhis  is  a  .w«N?k  wtitten  before  the  independence  of  the  United 
States*  In  page  3 1 1,  of  the  same  work>  •  thtf  observations  off 
tliis  subjedt  are  (:ontinued«  ■    s 

'  In  order  to  shew  the  mamager  how  little  ought  to  be  in<«» 
ferred'^rom  hir  st}atement,  relative  to  bribery,  and  how  iaif 
single  €ase&  would  efiect  general  systems,  (^ve  me  leave  t9 
it^4mn^  if  ite  has  nttver heard  of  a  legislature  being  bribed! 
Is  he  a  stranger  to  the  Yazoo  business  ?  Was  not  a  law  passed 
on  that*  occasion  by  which  the  records  were  publicly  burnt 
trtbh  every  pfiissible  mark  of  indignity,  ai^d  evfery  trace  ex- 
pum^dr:froin''thtt  public  records  of  the  State  of  Georgia^ 
liaahe  not  seen  iMr«  Randolph's  speech^  in  which  he  says^ 
tfmt>  this  law  was  not  the  law  of  the  land,  and  tliat  it  would 
W  contrary  tb  justice  to  put  them  into  possession?  Would 
the  manager  think  it  fair  reasoning  to  infer  that  therelbiv 
the  acts  of  this  legislature  are  to  be  disregarded  ?  Has  cal* 
tuitmy  itself  ^v^r  dared  to^  iosii^uate^  that  the  Jud^^esiOf,  P^n* 
aylvama  have  soiled  their  hands  with  the  touch  of  a  bribe  ?  = 

"Tht  firtglish"  history  presents  periods:  when  the  spiiit  of 
llbettry  mnhigfh;  other  seasons  wh^n^  rank  prerogative  pp^ 
pressed  the  dubjeot.  We  ask  ^na  respect  fop  'British^pre^p^ 
4(toto^^o»9e|ptdltiose  whiftb  biivr  Kiofid  the  %^%X9i  j^afs,  th0 
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^    Is  it  Mie'  meamire^.  or  t!le  men  by  whom  it  is  exercised^. 
^ftt  giv^s  sa  much  offence  ?  Let  us  kx}k  at  the  case  of  Mr. 
liopkinsoR.    This  case  is  directly  in  point;  k  is  as  stronjg^ 
"lind  decisive  as  if  it  had  been  made  for  the  purpose  of  strength*^ 
-fming  our  cause>    An  attachment  actually  issued',  Mr.  Hop- 
'kinson  was  taken  into  custody,  and  brought  here  for  a  co»* 
•tructive  contempt  of  the  committee  of  grievances.    Let  mfr 
not  be  misunderstood ;,  I  mention  it  not  as  matter  of  cen*- 
aiife  or  <^niplai&tr  butas  argument  and  evidence  of  the  law. 
'I  say  they  have  that  right.    It  is  necessary— 4t  is  inhereni«<u 
'•ad  tbey^  ought  to  exercise-  it  on  all  proper  occaslobs..    Bat 
4f  the  a^nager  is  correct,  I  ask  how  they^  became^  possessed 
«f  Uit»  pfO^wi^r  ?  Where  did  the  committee  of  grievances,  get 
-it  from )  From  the  House,  of  Representatives.    Whence  da 
nhey derive  it?  Because  tO:  give  it  they  n^st  Btsit  possess  k* 
^Sycwhatmeaofr  do  they  reconcile  it  to  the  constitution ;  espe- 
cially as  it  was  not  a  contempt  comnutted  in  the  view  of 
the  committee  ?  I  wish  the  manager  had  told  me  on  whajl 
tfgrootid  the  ri^t  was  vested  m  the  Legislature  asid  A6t  in. 
9 the  Courts;  tor  unless  the  gentleman  can  prove  that  Iqbe- 
^$btt  case,  all  the  argumenisof  hhnself  and  those  of  the  leaioi'^ 
imd  counsel  must  totally  faiL    The  gentleman.  ovLy  say)v^^it . 
^  m^  ^^{^Kijpent  that  Mr.  Hoj^nson  by  his  no»<atteniiaiioe  meant 
ea  contempt  ji*^  and  I  may  say,  in  return,  that  the  sobs  of  my 
1  bosom,  and  ev«n  my  silence  may  be  construed  into^txon'^ 
•^mpti  .  But  I. repeat thiit  I  vnsh.to  knowUie  authorityt  upon 
^  which  the  cemimtttee  of  the  House  of  Representatiyes.  sent 
^•^lilie  attachment  for  Mr,  Hopkinson.    Is  it  not  inconsistent  ibr^ 
fahem  to  claim  it  ;far  the  House  and  deny  it  to  the  Courts  .of 
i-jfkStice;' .  ^  .    •  •      -.  ^  -^  •    %!j 

*    • . .  .  -  .  '        >  '    i  X      > 

^  *  The  manager  has  exerted  himself  in  ^c^ait^nf^  astoti^c^ 
:  IHfoniia^ty^  the  service  of  the  subpcsna,  about  "virhieh  ihave. 
7  nothing  to  say,  I  want  to^  investigate  the  prineiplest  aiid.>if 
^  post&ler  throw  such  light  upon  the  subject  as  shall  lead:  to, 
^  a.  profiter  conclusion.  In  my  opinion  the  time  would  ha^e. 
V  bean  better  employed  in  shewing  the  legalky  of  the  ^aaeasot^e) 
^on^nt^l  grounds:  This,  he  mu%t  do,  otherwise  ^aH  ihis, 

"- fatlietiikdeclaiaation  vecoils  iipon>himseif.  .  .  .    ^^ 

^  ■,(-••■  /       -,  ,       . 

Suppose  Mn,  Hopkinson  had  been  bomthl^ed,  and  $m-  ^- 
bea9  Corpu9  had  issued.    How  would  the  committee  of  fpsv* 
r^AS^^'ii£^yi^i\^  geiM^ituBi  oevet 

^^b(i^ht  of  ithfe  M  i^commeiid  to  him  to  pttt*sue  'tiiie  ehqai* 
-'  f^H(he  m&f  4«petHd  i^oo^tc  (hit  tb^^ai^a»iaft»<»f^  saareh, 
^^i^wd(^  4bef^toibor».  ^ 


*^ 
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.  The  constitution  vays  expressly,  that  no  man  shall  liie  <MlK 
prived  of  his  liberty  except  by  the  judgment  of  his  peers  of 
.the  law  of  the  land.  U  ittusfc^  then^  justUiedr'  if  at  alWTbf 
Ihe  law  of  the  land«  Has  any  act  «f  Assembly  been  paase^ 
giving  such  authority  to  the  House  of  Representatives  or  Ihe'ir 
committee  ?  Never.  If  there  had  been^  it  would  not  obviato 
the  objection  ;  for  I  hold  with  my  honorable  friendi  that  an 
act  of  Assembly  or  Congress,  passed  in  violatioivof  the  coi|« 
Btitution,  is  no  better  than  a  blank  j^diper.  «) 

I  shall  however  dissent  most  fully  in  one  trespeet,  that  iiy 
that  *<  the  law  of  the  land**  refers  to  the  acts  of  the  legtsll* 
ture.  There  was  no  act  of  Assembly  referred  toi  at  the  d^e 
of  the  constitution  of  1776.  It  had  a  general  reference  f> 
the  common  law— and  not  to  the  acts  of  the  legisiaturf  • 
.  There  has  been  no  act  of  Assembly  since  that  period  declaf* 
ing  that  those  acts  were  meant  by  that  expressioQ.  If-thtt 
was  conceded,  it  would  be  establishing  a  principle  incon^stett 
with  the  constitution.  > 

As  thtt  worthy  manager  haft  not  condescended  to  tdi  ^9 

.  where  the  House  gets  this  high  and  important  power,  let 

'  ne  therefore  tell  him.    It  may  be  said  that  the  House  poa* 

«ess  the  power,  because  it  is  indispensibly  necess«fy*>t-that 

.  they  cannot  be  without  it.  •  This  mil  not  dof  if  it  ia  co»taa« 

\Tj  to  the  constitution.    It  cannot  be  obtained  but  throngh-  tk# 

medium  of  a  convention,  to  form  a  new  constitution.    AtA 

t  to  say .  that  it  is  inherent^  is  only  saying  the  Hous<i  has  it*te« 

:  cause  it  has  it.    It  is  only  multiplying  words  without  adding 

.  ideas.    But  if  it  is  necessary  ibr  the  House  oC  RopreseMi* 

:  ^vea.  is  it  not  necessary  for  the  Courts  of  justice  I  I*contcai<i 

that  there  is  more  necessity  for  such  a  power  being  .vesHd 

in  a  Court,  than  in  the  House  of  Representatives.    The  true 

2|;ro«UMl  ef  that  authority  in  Che  legislatftre  istlus';  bdons  the 

oTdfolution-  the  House  of  Representatives  had  the  power  'aid 

:.dtd  exercise  it,'  not  only  in  cases  of  immediate  but  m  casips 

::o£  constructive  contempts;  as  for  instance  in  the  casea^ 

;;  Doctor.  Smith  and  Mr.  Moore.    But  still  how  4id  they:  ^et 

that  pow^  be/ore  the  revolution  ?  Why  it  was  in  imitat^n 

r.  of  .Ihe rfijiiti^ii.^ouse  of  Commons,  who  have^  it- by  |be ,law 

of  the  land — a  pa?t  of  the  commcm .  hiw  adopted  iby  1^^* 

vernment— -the  same  common  law  that  is  adopted  by  the  goo<l 

r^ofplefofthe'^Commonwealthof  Fen&sylvanift/? 

;  i  li  thifiiiwwer  doeaeadst  in  the  House  •of  Bepveaei^lif#8» 
:andiftbe)(  can  vest  it  in  a  committee,  would  thieyiUlie^P'hfyve 
iims  MO^^^jf)^  ^isMiX  «3Qimini»i9  f^od  se^  oriiicttUy  mf  a« 
aured.  Would  they  consent  to  be  goy^ntf^v^liy  ,|}^9v/n|^t 
:jninute  and  trifling  lighta  and  ahades;  or  would  they  idW 
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tht  aatttfrf  4f'th«  aBthdi'ity  \n  one  instance)  and  allow  the  full  , 
esEercise  of  it  in  another.     If  this  principle  was  to  be  adopteii, 
•omo.ing;eniou«  person,  on  consideration,  might  select  some 
circumstances,  that  would   lay   the  whole  fabric  in  ruin.     I 
triifit)  sir^  that  the  House  would  be  governed  by  the. good  0I4  .. 
rule^  '*  do  ai  you  ivould  he  dtne  by**     I  .shall  prove  to   you 
tlHd  the  Judges  have  this  pwver,  and  that  tiiey  are  not  sub* 
je/Ct  to  an  examuiation  for  the  exercise  of  it,  unleso  intent. 
tipnal  error  appears  to  have  been  committed,  nor  are  they 
liable  to  a  criminal  prosecution  in  any  Court  whatever,  unless 
corrupt  naotives,  and  wilful  violation  of  tlie  law  appears  to 
baxe  influenced  their  conduct.     In  the   4th  section   of  tii^ 
schedule  to  the  constitution  of  1790,  it  is  said,  ^'  that  justice  ' 
fhall  be  administered  in  the  several  counties  of  tliis  Stal^ 
until  tlic  period  aforesaid,  (the  third  Tuesday  of  December, 
17j;)0)' by  tlie  same  justices,  in  the  same  Courts,' and  in  tjie    , 
fame  manner  as  heretofore." 

In  order  however  to  shew  that  the  power  claimed  by .  the 
Court  is  monstrous  in  itself,  derogatory  to  the  honor  of  the    , 
ComiDonweaitb '  and  dangerous  to  the  rights  of  the.  citizen, 
Ih^  nianagev'  has  tortured  the  idea  of  my  learned  fri^dt    . 
to  ^at  the  Court  is  said  to  possess  a  power,  a^  present,  t<^  .', 
introduce  Brilifth  statutes  and  to-  make  them  the  law  f>i  (be 
lan«lr.    L  cannot  but  regret  that  the  discourse  6f  fny  worthy  .  ! 
eolkafpoe^  which  the  manager,  has  justly  deemed  so  eloquent,  , 
fhould.at'  the*  same  time  have  been  so  wonderfully  iiii^uiiyderr    ' 
fttootf.'    Harw  it;  was  possible  that  the  argUitient  and  the  cp^ 
he  «<ked 'twould  have  been  so  entirely  misconceived;,  {"aj^u  u^-   ^ 
terlf.  at  A  loaa  !•  c^iiceive.     [I  DuL  Ee/i.  74.     Sev  4ti^mdix^.  '\ 
noti)lL:^l^ pagi  40.]  •  Here  is  an  instance  of  allowing,  an  aliea  "^ 
to  to  tried  fter  mtedUcatcm  lingua^  agreeably  to  the  statvitelj   \^ 
butsiwiA  :it  be^tftppoaed  that' our  then  chief  justict,  tiow'  chief  , 
magistrate,  would  have  attempted  to  introduce  IdWsat  that 
period,  without  proper  authority. ;  for  he.  knew  .his  duty  an4c 
woidd;^ndb.detiilte  froiii  its  patb.*  No,  sir,  the  statute  I)a3 . ,, 
beeo.  lO-fiMK^  before ;  atid  not  being  altered  by/the  legisla.* 
turey.'  it  WW  a  pert  of  the  law  of  the'  land.       '  ,     /     , 
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Here,  airy^lMr  me  to  take  occasion  to  say  a;  wpfd  pn  t&e  .^. 
comia€iki  lAW^-  in  England  the  common  taw  is  die  only  law  /! 
that  isf(jlin>l0d"<ni'  tlie  oonisent  ofHhe  peopie.  /the  statute  .\ 
lawaitn'lsitiglaad  eamiot-  'be  -  said'  to  be-  founded  r'oh  couix^on  ^ 
conltt&f^  from  4he^mfperfect  representation  of  the  people  ia  '.^ 
Fariia»*litfr4SUt  tbe-€efnmen*lfhvis^fouuded^^^^  the'consfint, 
of  tRe^p96pH  ^s-ltfr^e,  tbe'freeman  us  wseH  as  the  fre<&hpideri.  .^ 
it  isF^llto'Ckei^ila^  tietween  farmer  and  tenant,  or  ^hat  is  called  ^^ 
thee^a()r*gOlli^^>o(|».' Itisthe  kifofthelandtothepobrekmaA  j 
«a  wtt^aifttcNtteNiiobeaer  A&*lo«titecQxiMXioirkvrtiieye<qple  df 


J 


t  ^  1 

ISngland  Imve  tetnixMrn  rig&ts,  sacredlf  pr^^efT^dt  W'aa  id^ 

their  Voting  for  liiembers  of  Parliament,  their  nestnttions  are-' 

^  vtty  narfow  indeed,  and  in  mf  opinion,  most  unresUK^nable*     } 

"In  the  first  placb  we  are  to  understand,  when  we  speak  of  ^ 
the  kw  of  the  latld,  wh^t  hks  been  made  law,  either  by  acts  : 
of  Asjsentbly,  by  judicial  decisions,  that  have  been  acquiesced 
in1  o!*  by  usage  of  the  people,  prior  to  tHe  4th  of  Jiily^  IT76. 
As  tb  lawi  made  by  the  people,  or  established  by  the  Courts^  j 
the  Judges  of  the  Supreme  Court  were  not  only  at  liberty*" ! 
but  thev  were  bound  to  comply  with  their  provisions  and  to  . 
follbw  precedent ;  this  was  libt  a  matter  of  choice,  but  a  siiitbr  / 
had  a  right  to  demand  it.  ?■ 

*  The  sentiments  expressed  on  the  trial  in  Mr.  Blount*s  csAt'^- 
ib\p6t  b&ar  at  all  oh  this  case ;  nor  is  there  any  inconsis- 
t^dy  in  the  sentiments  expressed  by  my  colleague  oh  that , 
occasion ;  fbr  btir  argument  is,  that  the  common  law  of  Eng- 
laiid  is  Yiot  a  cbitimon  law  for  the  United  States,  as  a  genei^ 
fdderative  aiid  repi^licah  government,  but  a  law  incorporated  '"• 
into  the  States  respectively,'  so  fstr  as  they  have  dec^med  it   ■ 
applicable  to  their  circumstances,  and  as  such  have  adopted    ? 
it»  .*•  With  regard  tb  the  period  to  which  the  manager  alludes   ? 
when  the  feudal  system  was  in  operation  in  Englitfid,  it  doeit  ..i 
not  apply,  because  it  never  has  been  in  force  in  this  oouq/#    I 
tryi'   The  eomiiibn  law'  as  adopted  in  this  country  hks  noth*  '^  :> 
idg  to  do  with  feudal  establishments.    It  is  intetraed  to  pv^*^ .  ^ 
serH  the  liberty  and  not  to  destroy  the  equal  rights  of  the    2 
peddle.    If  it  was  necessary  to  shew  that  the  severe  pumsb«  .  i 
ments  in  England  are  not  authorised  by  the  comntoniawy  s? 
but  are  all  the  offspring  of  the  statute  law,  I  could  readily  €0    t 
il^  ;^I  co^dshew  that  the  punishirieixt  of  death  in  sdl.cbm^    t 
mefcial  cduntries  arises  not  from  tiie  common  laW)  but  ftom    J 

ck^ress  statutes.  '     ^r 

■•  ■•  ■ 

Much  ingenuity  has  been  used  to  shew  that  my  coHeague     r 
watf^  mistaken,  as  to  the  causes  of '  the  Americatii  revolutibnu    i 
T|ie^a\ises  of  that  revohitibn  were  stated  to  haye  besn  quesr  ' 
tioais  of  prinldplet  arising  out  of  the  extravagant  claims  of 
Great, Britain  qver  this  country,  and  that  the  oi^ositioil  begiol ; 
witlidut  waiting  for  the  exercise  oi  actual  oppression*.   Qifsar'-^y 
sftiy ^represeniatioik  be  'more  konohible  to  tlie  Anmkm  chdr    7 
rscetet  m  idea,  or  more  correctly  true  in  fieiet.  X  trust  tbey 
9tc  Tiot  censurable  because  tiiey  did  not  tifalt  till  .^^  yreJnt .  -^ 
tMd^^n  in  the*  dust.    In  order  to  coBtr%diiit  liiiarirenndMOtft^ .  ^  I 


tioii}  iht  laaoa^er  cited  proceedings  wli^h  were  swtiequeni 
to  the  ravages  cJT  war»  commenced  by  Gten^'Britauvwd^ir* 


*r 


'  Ci 
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<|9ii^jtr34  liegai^  io.U64^  This  first  aVifn^  ih«  jn^^p^ndene 
spirit  of  the  people,  and  their  opposition  was  never  aFteiv 
wards  laid  aside.  The  first  Congress  met  in  1774,  and  laid 
the  foundation  of  the  resistance  that  succeeded.  Xhey  did 
not  wait  until  tyranny  had  actually  reached  them  $  but  to  use 
the  metaphor  of  the  sublime  Mr.  fiiirjl^e,  they  '*  snuffed  itii 
approach  in  every  tainted  gale/'  and  determine.d  uppn  resis-r 
tance  before  it  was  too  late.  I  will.resui  Doctor  Ramsey** 
aentiments  on  this  subject  i  it  is  not.  important  otherwise  than 
to.  removje  prejudice.  ,.        r 

.  Bamsay's  History  qf  the  Jlmerican  Revfilutipn^  v^l,  \.  /i,  \l$. 
^  They,  commenced  an  opposition  to  Great  Britain^,  a^d  ul« 
timately  engaged  in  a  defensive  war,  on  speculation.  They 
were  net  so  much  moved  by,  oppresuoa  actually  fe|$,  as  by 
.  a  conviction  that  a  foundation  was  laid,  and  a  precedent  abput 
to  be  established  for  future  oppressions.  To  cQn^iAce  tl^e 
bulk  of  the  pi^ople,  that  they  had  an  ii^^erest  in  for^gping  a 
present  .good,  and  submitting  to  a  preseivt  evil,,  j^n  ^.i^rder  to 
obtain  a  future  greater  goc^,  and  to  avoid  a  future  gre^tf^r 
evil,  was  a.  task  assigi^ed  to  tl^e.  (^oloi^ial  patriots/'    ...      i 

.  I  have  found  In  this  authority,  v^ry  nearly  if  not  .preciselyi 
the  sentionents  of  my  colleague.  > 

I  will  now  proceed  to  what  I  tbink  m^rp  paFticuIarly  co)\* 
eerns  the.  merits  of  the  cause.  There  was,<I.  thinki  a  hint  * 
intnodttced  by. the  manager,  as  to  the  maiwer  IniiyHich.t^ 
eyeni  .of  this  .trial  might  -operate  on-  a  fuc^ure  election.  To 
this  my  colleague  has  v^ry  properly, replied;,  for  I  imistt  ais^ 
that  this  trial  is  n9t  to  be  considered  as  a  political  speciila*. 
jtipn-rrthat  party,  consideratic^os  ought  not,,  and.  will  DOt  -find 
admission  injtp^hp  i^inds  of  g^nj[  Q^th^  i^emb^s^pf  thia  Se« 
nate*  I  am  confident  they  will  do  their  duty  regardless  of 
the  consequences  of  an  election «  I  agree  with  my  learned 
antagonist  that  if  the  Senate  fin4  i>0  Q^^se  for  cofidevmation, 
V  the.  acquittal  of.thje»Jwdge#  will^r^9eiyed  with  as  much  ap* 
probatipni  \f  fioi  p^ore,  than  their;  conviction  would  if .  they 
wf re  guilty.  It  would,  as  the  gentleman  has  observed,  "be 
w^re.to  tbe.,bQnQr  of  the  StatjSv'. 

'  A  psyer,  va&  r^ad  a.^  the  ppinipn.of  Mr.  LewiS)  on  ani  m 
,  ti^evjoi^njis^  We  jfdfed  for  ih^.B^adio^ ..of  tbe, whole. qi^  it,. 
.,  ,^t]y;).fi|so,rea4  if-  )^^^^  another  jol^t  jppinion  of  Mr.  Lewis  and 
^.  l^f^  lifU^,}f>  which  it,  \a>.  stated  .!tb!^  they  ^ee  i^  ^gcouni^for 
..:  ^hiVW^^^l^P^^  ^Qhe  Judgies;  ,We  did  vf^i  >ring  lorward 
mi^hc.  PPWM^^ftf  Mr.  Le^is.;^  Jt  w^s  .brought  forward  xyji  /he 
r  ^wt/of  ,t^^  jpi^jpiaig^r?.,^ ,let  it  .w;fiigh.Q^  pne,  sidejas  weU  as.the 


I    5tl     1 

Irfewis  and  of  Mr.  Le^,  difecidi^d^  itt  fiitojr^«^«te  catiiei«i 
s^dvocate.  '  •  ......      ,    ,^. 

.     Adjourned^     ..  T      .    ...    ,    .  J,   ,    , 

f.  SAME   PAY,    P.  M  "■     •'' 

'     Mc»  lKeKRSDLL**-fii  toiitiiraattoii.    '  .  t* 

*i    ,       .    .  .»    .       »  ,  .  ,      .  .  ,.       .  .  ^  J 

;.    .    J^fr.l^/ieqkcr  anif  Q^ntl^men  qf  the  Senate^  '     ' 

I  hold  in  my  hand  a  letter  and  opinion,  brought  forwavd 
and  exhibited!  as^evid«ncf«  ki  support  of  jthiSi.aH-itnportaiit  {>ro- 
ceedihgit    I  hav^  heard  ray  learned  antagojrist 'de^are  hts 
rinviolable  i^tacbanfent  to*  tctal  l^y  jur^  which  hc'WCfiiid«  il6t 
""'have  takefi  anTay  even  where  the  life  of  a  sparrow  was  depend- 
\ing*    if  the  honoFabl^  Saiate  wiH  attetid  While  I  «Kaln'me 
lhis\leUer  md  ofkinion^  which?  was  first  introduced  by  the 
'  opposite  counsel,  they  will  say  that  it  was  evidence  dispro- 
^  portioned  to  the  magnitude  of  the  proceeding,  and  not  suffi- 
cient iloieifeot  a  st>&i'row,^or  even  the  smallest-leather  in^^the 
'  iiriBg-of  a  sparrow;    The  person  who  obtained  and  preferred 
:t]iis  QfuQion)  knew  that  hl^coimsel  WAS  oosvdrsant  wkh  all 
the  proceedings  ;  knew  what  h^d  been,  and  what.had  not  been 
«*vdone ;  and  was  fully  apprised  of  the  true  state  of  the  case. 
•  AppUcsition  was  m^tde.  la-  the'S&in^e  •ounsel,  who  m^tlahd 
•  conferred  with  My.  Hopkinson.     When  Mr.  Levy  came  in, 
'  and  t^fid  them  ^vrrnis^ed  with  a>  mutilated  statement  ol*  the 
'  case,  hfi  expressed'his' surpria&e,  and  if  I  am.'not  mistaktftt, 
'/be  tilrned  to  Mr^  Passtnore  and  said,  310U  know,  that  this; is 
^*  not  atf  exact  representation  of  the  oaoe ;.  you iintist  know  that 
<-   you  have  exhibited  a  mutilated  statement  of  the  proceedings* 

I  will  now,  sir,  proceed  to  read  Mr.  Lewis's  letter  onr  whsch 
■  thei  i^ailtefiQtta  appeared socstifidetitly  to  rdy  :    ' 

'^  ...  ••'..'  -'f 

:  a  Feb.  191*,  laas.  t 

«  I  have  carefully  perused,  and  attentively  considered  tftie 
papers  vehich  you  laid  before  me,  and'  am  of  opinion,       '  > 

«  That  it  is  not  adviseable  to  issue  an  execution  on  the  jtidg- 
.;  luent  entered  in  your  suit  against  AildrenrPettit  and  Andrew 
*  BaysCrd,  ilrice  it  ts  90  very  exeefitidnable  on  tAr face  q^^ 
i  ceedingfy  as  So  render  it  dbuBtJutyif  it'cah  be  lef^aUy  eoHaide^edj 
I  ^i'-arly  judgment  at  dU.  It  appears,  that  the  lnattcMw'dfep)ito 
;  'weretefeti^d  Under-  a  written  agretmeht,'  to  MattheV  Feai-ce 
;  >iiid  Hugh  Hfenfy,  ;<»«/fy,' with*  a  power  to  ^hf  kteWidJ^^o 
^  confess  a  judgment  ibr  stich  sum  i^they  ihight  fltid  due';  1n- 
"  >lcad  of  makmg  a  teport  themselves,  they  'chose  Wfnfiim 
-'*te6»Htf  lttdltt^tt«^€  df  the  referred  WifltoiktAecciiia^ 


cjsquire^ entered  a  judgment  thereon.  .   ;    ..  - 

^  It  is  thereforey  I  think  Tery  deary  that  thie  tepQrt  watx 
snade  by  persons  altogether  niyMithnpwi  by  the  >rule  of  re«  • 
ferencet  and  that  the  judgment  wom  entered  vdthweF  any  Ugtei: 
mithorityfor  doing  it,  .ItfoUova*  ihi^  the  xeporl  dHUaOit.  bei* 
considered  as  a  report  by  the  referreesjn.the  c^^ei,  Itf^  tbot 
Judgment  entered  upon  it  without  authority,  is  a  mere  naUUiyJ*; 

I  trusty  ^ry  I  proceed  oa  conceded. pound  when' -I  any  that 
this  was  the  very  principle  upon  wh}dk  the  Jiidg^a  liecided  ' 
that  the  judgment  did  npt  put  an  an  end  to  the  action«>    H  x 
I  had  been  supplied  with  peiiy  ink  and  paper,  for  the"  purpose 
t>C  inserting  what  I  pleased  in  this  letter,'  I  «ould  tot  bat^ 
wHtten  any  thing  more  pcuntedly  than  this  i^ia  &vor  of  mo*  > 
argument . 

^  From  the  &ct8  stated  to  me,  and  which  ydu  tell  vie  caft  ^ 
be  proved,  I  incline  however  to  think,  that  the  report  ftiay' 
be  established  oa  an  award  by  orHiratarSf  in  an  acti06  l|it>«gl^ 
for  the  money.  v      •    ♦ 


•  \ 


<<  For  the  reasons  which  have  been  mentioned,  I  think  /^  - 
judgment  did  not  fiut  an  end  to  the  action,  and  that  it  wa9  4e»  j 
pending  at  the  time  of  your  publicadon  on  the  ^tb  of  Septem* 
bet"  last.    If  so  and  if  you  bad  a.  knowledge  of  ift,  that  pubii*  ^ 
cation  was  certainly  a  high  contemfiip  lor  which  an  attachi^^bht 
inight  legally  issuey  and /^fmM^m«u^^/€;S'a%is/?zc<^  !     i 


X  now  come  to  the  part  relied  on  by  the  maniig«KS 


•  a 


^^  But  t  thipk  your'an&werstothe  int^r*oga4^<^l9tilIbd  » 
you  to  a  discharge  'from  all  further  proceeding  under  the  at*-*  t 
tac^inei)!,  r  however  they  might  subject  you  to  a  ^roseoutioa  I 
for  perjury  if  they  were  intentionally  untrue.**  ^  i;a  -d;  ;  ,^ 

This,  is  the  eridencj^  (offered  by  the  n^ap^eir.    1  will  pi^ 
ceed  to  read  the  reniainder  of  the  letter* 

f <  J  take  it  to  l^e  the  clear  and  ft^jLtled  l^wj  that  ix|.  ^  casaa 
pi  PJW^!^^g[?^)5I^t^clww*l^.  **  if.  tbft  |«rtyif^/f»»«flfc  hM»^ 

aelf  upon  oaui  in  ansi^rer  to*liu5.,int€gF«^g^i^  pf  th^  »#^  's 

matters  charged  ,}xj^njivx,t  tjie  lf;qi|rt  .wpji  i^^bi|lg^  blP^^^f  - 

thcr  co^temDt,  Wd  ]fm  tlie?  prc^seisutor.4(9  ^ipcet^d.^g^JAat  -^ 

hiDi  for  the  perjury,  ,if  Jie  tbj^^  ftt.**  ^  ?#<%«*.  JP,  ?•  «^  i 

82.>;  J : ;  Jn  f}^  ca»e  i^{  tU  pppw^pnuHefdO;^  y*  fts^a^Jfef  ^  :• 

f^pnjpn^pty  tl  Z^i^tf,  /t^-  328J  m  i^imi  iQ.»U»Prt  <9  tb§  • 


f   3f3'  -3- 

then  the  defendant  is  fdlofwedby  Ms'own  ^lith'  to •  i^Qrge  ^a 
lu^quit  himself;  in  spite  of  all  the  testimcdiy  which  tm  I)9a^* 
.U7t)e  piliduced  a^nsthimr  The  Court*  employ  no  com*, 
pulsion  im  this  respect.  He  may  either-  answer  oi' not  as  he! 
peases.  •  If  he 'does  an8w:er9  his  slogip  oalh  in  Us  own  fitvory. 
.will  coQnterrsil  Ihe  oaths  of  a  thousand  witnesses/'  61^  whidh '[ 
tlie  then  chisf  justice  APKean  sa^di  <*  your  ist^tement  is  ccr*  ^ 
tainlr  light.?^  '  ' 

:  <*  Aecordiflg  to  the  best  judgment  which  I  am  able  to  fonfiit  ^. 
y«up>answem  to  Ihe  interrogatories  were  fiill  as  to-the  iKiat*; 
taes  charged  against  you,  by  way  of  contempt. 


.  -^  That»  yon  'were  mUuikm  in  ypur  b^Stf  tf  tht  wit 
rnidedyn  I  tlimk'preky  clear ;  but  whether  you  were  mistaken 
or  not)  or  whether  you  testified  truly  qr  not|  could  only  be 
be  inquired  into  in  a  prosecution  §ot  perjuryy  ^nd  i^t  ii^  ,11 
py^ttfdilig'  by'  attachment.       * 

^ijVhst'drcumfltances  or  what  poihts  i^erd  brought  faefoi]p 

the  Court,  I  do  not  know;  but  if  a  fullr  disclosure  with  the 

proper  grounds  of  defence  were  ioadi^yjt  appears  to  mf^th^t 

you  ought  io  iiftye"been  discharged,  and  the  prosecutors  ieit 

to  proceed  ag^nst  you  for  perjury,  if  they  supposed  they  hM 

any  ground  for  it.    It  you  wish  itie  to  center,  whether  t^ 

judginetit  4can'  be  reconsidered,  either  in  the  same  CcuH,  ojp 

in 'a  higher  one,  I  am  wffling  to  do  it,  but  ad  I  have  already 

told  yoUi  i^ere  u  certainly  not  the  least  grmmdfQr  any  j6ing 

beyond  tkU.     That  the  Judges  acted  as  they  beUeved  to  be  right^ 

:€annot  be  dinibted  by  any  ftersiiii  w^t^  if^ap,  tillqieqfMlnt'ed  ivith 

'  f^eir  characters f  andgen&rql  conducts  and  th^  supftofttfun' tbaf 

•ii  JttdjS^e'i^^ansf^emble  Jar  a  mere  ndstakei  is  tUtogetker  fnad" 

nussable.    That  you  acted  in  like  manner  iu  answering  the 

inlisrrogatiiries,*  I  have  uo  doubt  is  equally  tniC)  althougi^  |t 

•appears  te  me  that  both  they  and  you  hayebeen^Wfong. 


<*  Mk.  P^ssmqrs.'* 


■>- 


most  humble  s^ryvatf 


Ttetthte  might  bK»  ecmsfiteKeifnEia  eeddenoea^^  thie  ppoii^  ; 
-eemitSoU  is- mister  of  •mu<sh'dQ^$  butttiat  it  tan  be  coi^*'  ' 
eidered'iti'  suppDrt  of  ity'on  n  criminal  Charge  is  beyond  m/  ^^ 
•pp^!«het|^o)v. -  But  tm  evidaace '  such  at  it  was,  the  gra^  .,' 
inquest  of  tht  GoiUmonwealth  liaTe  preferred 'arlSeljea^^/aq^^;'^ 
cusatioft  and^impeaehmentagumt  the  J^dgea  of  tbe  Supn^me.r, 
CotBfii  It  initet  naeeasary  to  eeiisider  ihe  evide^i^ron  wh;ch'  ^  ^ 

it  ira^  autHitoM#f'i«i^it«^l»t«(«tf^    tlMrte^ii^^atitf^d^ 


oy  teitimony  it  certainly  was  their  duty  to  bring  k  forw&rtfl 
*The  article  states  that '  a  sentence  of  fine  and  imprisonmeivt 
^against  Thomas  Passmorei  "  itndrr  all  the  circumstancea  ^ 
the  casty  was  arbitrary,  unconstitutionaU  and  a  high  misde- 
meanor,  for  the  five  following  reasons/'  I  confess  I  do  no(t 
understand  this  charge.  Is  the!  constitutionality  of  the  powelr 
conceded  generally,  and  exception  taken  to  its  exercise  ifi 
this  particular  instance  T  An  accusation  of^  this  kind  ougtit 
to   be    perfectly  clear,   explicit   and   free    from-  ambiguity. 

However  we  meet  this  and  their  reasons  most  chearfully. 

.<         (•..     •■»»     ,.«.        ••  » 

The  first  reason  is,  ^  Because  the  publication  did  not  r<* 

Sect  on  the  Judges  In  their  jjidicial  capacity  nor  personal 

character.**    The   second,  third,  fourth  and  fifth,  states  that 

jnmishment  was  inflicted,  not  for  a  contempt  of  Court,  but 

because  he  would  not  make  atonement ;  and  so  k  conclude^ 

without  alledging  any  corrupt  motives*    There  is  no  direct  as- 

«sertidn,.tli6n,  iixthpae .reasons]  there  is  no  charge  there  against 

the  Court  for  exercising  a  power  which  they  did  not  possessj 

nor  do  the  House  of  Representatives  call  in  question  the 

power  and  authority  of  the  Court,    1   refer  to'  the  report  of 

the  committee  upon  which  this  article  of  impeachment  w» 

founded.    I  think  we  shall  find  that  it'  was  founded  on  a  re* 

^cord,  which  did  not  give  a  true  statement  «f  the  case,  or  was 

"not  carefully  examined.'    I^  may  very  probably  have  happen^ 

/that-  the  information  may  have  been  incorrect.     The  report 

reads  thus.     Seepages  10,  11,    12  anrf  13  ^  tMs  book.     This 

is  the  manner  in  which  it  is  charged  in  the  report  of  the  conn* 

jhiCtee  of  grievand'es  ^f  the  House  of  Representatives- 

,/    It  will  appear  that  the  agreement  of  the  1 2th  of  July  did  not 

**atithonse  the  choice  of  an  umpire,  but  that  the  agreement  of 
the  1 3th  of  July  did  authorise  the  choice  of  an  umpire,  incase 
of  the*  referees  disagreeing ;  but  this  appears  without  the 
Signatures  of  Messrs.  Pettit  and  Bayard.  The  first  agree- 
ment; could  only  be  superceded  by  the  signatures  of  PeUit 
and  Bayard  to  the  second.     Sampson  Levy  swears**  that  he 

^  either  told  Passmore,  or  that  Passmore  told  him  he.  would 
call  on  Messrs.  Pettit  and  Bayard  and  procure  their  sjgna* 

■  tures.  It  is  not  possible  to  confound  'the  agreements  of  the 
13th  and  17th.     On  the  17th  of  July  another  agreement  was 

^  prepared,,  in  case  it  should  appear  that  the  br«g  Minerva  was 

\  a  rotten  ship,  not  fit'  to  risk  the  lives  of  seamen  on,  ai)d^  t^at 

I  'an  additional  prethium  had  been  given  to  the  other"  under- 
'yriterS  to  ensure  her  under  those  circumstances  \  but  this 

;  imgoftant  fact  does  not  appear  on  the  face  "of  the  record? 

~ ,  therefore  th^  pHncipal  and  leading  feature,  ^  &r,  fails  in  the 
very  treshold.    The  agreement  of  the  12th  of  July,  was  the 

'  onlyi&Ete  that  f»Mi:  legaHy  *blnd  4fi6  parties. 
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In  the  next  place  they  hav«  charged  the  Court  >nlh  prt^ 
eeeding  differently  in  this  case,  fmni  what  had  been  the  usual 
practice.    With  regard  to  this  charge,  I  ^v^iU'only  oljserve' 
that  it  is  contradicted  by  the  testimony  of  Mr^  Keeble'  on  the 

j)art  of  the  prosecution,  and  that  of  Mr.  Moses  Levy  on  the  • 
part  of  the  respondents.     If  the  learned  counsel  for  the  ma* 
nagers  will  only  take,  the  trouble  to  look  at  the  evidence,  he  - 
will  find  that  the  expressions  of  the  Court,  that  Passmor^ 
had  been  guilty  of  a  contempt  of  Court,  were  not  made  till* 
after  the  acknowledgment  of  the  publication.    It  was  then  and 
not  till  thenv  that  the  Court  u«ed  the' expressions;  andthfs 
was  after  it  was  conceded  in  open  Court,  that  he  was  the 
writer  of  the  libel  on  the  characters  of  the  two  gentlemen. 
In  that  situatbon  was  the  business,  when  judgment  was  called 
for  by  Mr.  Dallas,    ^f  we  are  right,  it  is  nbt  the  duty  of  the 
prosecutor  to  exhibit  interrogatories  ;  it  is  in  the  election,  dr 
ilot,  of  the  libellet  to  ask  for  them.    If  the  proceeding  wsis 
at  all  different  from  the  usual  course  .of  proceeding,  it  was. 

'  that  it  was  the  milder  and  more  favorabld  to  Passmore  of 
the  two.  That  this  mode  of  proceeding,  of  considering  th^e 
private  injury  with  the  public  good^-that  this  is  the  course  of  • 
proceeding  now  practised  in  England,  and  that  it  has  been ; 
the  rule  in  that  country  ever  since  the  year  1619,  isprovqd 
from  Scriven  296-7.  I  read  only  a  small  portion  of  this  case 
in  order  to  establish  the  point  of  .the  mode  of  practice.  So 
far  as  taking  it  before  the  connnencetnent  of  our  revqlutioj^^ 
we  have  traced  it  to  J 6 19.    As  itsnay  save  time  in  another: 

'  part  of  t;he  argument,  I  beg  leave  to  .read  an  additional  para* 
graph  from  another  book.  [3  Blacks  Rcfi,  1110.  King  xit. 
Hall.     See  Apficndi^y  note  ^L.  fiagc  19.] 

''  \  I  proceed  t)ien,  sir,  to  state  two  questions  under  whfcK  I 
s^all  class  iny  arguments. 

'      First.    Had  the  Judges  a  power  by  law  to  punish  Thomas  > 
^Passmore  for  the  publication  of  the  8th  of  September,  I8a2» 
i  as  a  contempt  of  Court,  by  the  process  of  attachmem  ? 

Secondly.  Have  they  exercised .  this  authority  in  a'  way  that 
was  unconstiti^tional}  or  in  a  crueli  arbitrary  an4.tyranni(ial 
XjAS^nner  ?  ,    , 

■  4 

.     . ,  Vppn*  the  facts  th,e  la,w  arises.    I  will  adyett  t6  ijie  cvideifce 

ioid  endeavor  to  ^s^ertain  with  precision*  the  circumstances* 

of  this  most  extraordinary  pase,  ;  On  entering  gn  thta .  p|rt 

of  mydu^j^ibeg  )eave.  to  request,  of  the  Senate^  the  liaa* 

nager  and  t)ie  couj^el,  that  if  1,  mistate  a  circumstance:  of 

the  evideife,  1  n>ay  beinstantjy  int<errupted.    J , vritt w>t cdin« ' 

plain,  but  return  .to, the,,pn^, I  shaU,  have.kfc  ^afad^JOw^ 
rod  that  corrects  liie.  r    ,  '^  -— ^  -^-^  j>..^...cj 


ThotM  ^€at  tbat  presents  itself  ill  the  eoime  of  t&e 
#f]dencef  is  the  publicatioQ  of  the  8th  of  September,  1802. 
That  pubtication  it  is  acknowledged,  speaks  of  Messrs.  Pet- 
tit  and  Bajiord  in  the  grossest  terms,  that  are  possible — it 
represents  them  in  the  most  despicable  point  of  view,  anc} 
is  calculated  to  injure  their  credit  in  society,  and  this  at  a 
time  when  the  dispute  relative  to  the  judgment  was  unde« 
termined.  But  still  we  are  told  that  it  cannot  be  a  contempt 
oC  Cottvti  because  there  was  no  action  depending  at  that  time. 

I  will  now  nefer  to  It/  Ttre  WiiHamMy  67S.    {See  Afifien^ 
d&tfy  note  R'.  f^ag>e  34.]  and  I  shall  shew  that  there  is  no  ne-^ 
cessity  for  the  action  to  be  then  actually  pending,  if  it  has 
been  in  Court,  and  that  if  it  appears  on  the  &ce  of  the  pro-' 
oeedings  that  the  Court  could  reasonabl)|>  grant  a  new  trial, 
which  might  be  affected  by  this  publication,    [reads]    In  that 
case,  sir,  there  was  not  a  word  in  the  paper  itself  suggesting 
that  the  action  had  been  depending  in  the  Court  of  Chancery^ 
or  in  any  Court  whatever.    But,  sii*,  with  respect  to  Thomas 
Passmore's  publicotion  I  will  clearly  shew  that  it  did  relate 
t'o^  the  matter  depending  in  Court,  and  that  it  falls  under  tlie' 
dunomination  of  a  contempt,  because  it  was  calculated  to  pre** 
jMioe  the  public  mind  and  thereby  to  obstruct  the  adminis- ' 
tmtion  of  justice.    It  begins  by  bestowing  upon  Messrs.  Pet^^ 
tit  and  Bayard  the  epithets  of  quibbling  underwriters,  ther^« 
1^  referring  at  Ibatst  to  the  subject  matter  in  Court.    It  then 
by  refisring  t»  the  affidavit,  made  on  the  3d  of  September, 
before  Mr.  John  in8keep,'then  an  aldertnan,  declares  that  th«^' 
caoeptions  which  were  filed  and  awuted  the  judgment  ofth^^ 
Court  were  not  true.    By  comparing  the  exceptions  to-  the"" 
report  of  the  referrees  with  the  aifidavH  of  Andrew  Bayard, 
I!  believe  tkey  will  be  ^und  to  correspond  exactly;  and  i^ 
does  not  appear  that  any  other  affidavit  was  taken  tit  any  dme' 
by  Mr.  Bayard  before  Mr.  Inskeep.    Passmore  therefore 
ceoli  refer  to  no  other,  and  that  related  to  the  suit  in  Coutt. 
He  himself <  dmws  the  inference  when  he  says,  ^by  vhkh^ 
the  said  Deltit  and  Ba^nod  are  enabled  to  keep  the  subscriber' 
out  of  his  money,  for  about  three  months  longer.'*    Saying 
thm'thls  is  done  by  the  affidavit,  is  the  satxi^  ais  saving  it  is 
done  bf  the  oKceptioiis.    When  you  refer  to  the'  affidavit,' 
you  refer  to  the  exceptions  also.    I  believe  this  Court  must' 
be  felly  satisfied  that  the  publication  refers  to  the  affidavit 
of' Mr.  Bayaidtsken  before  John  Inskeep,  esquire,  alderma!n« 
TUsiase>  dearly  appaMnt  that  I  shidi  net  take  up  thetime^ 
ofUhe^Senateifisup^ortiiijg  it.    Bassmore  himself  itihis  an*' 
$men^  the'  intern!gatorite'aclmo#ledgeil  that  hcrfder^ed  to' 
llifc  •  eaeepdons  whtch^n^ete:  sworn  to  bj*  Mt.  Baylud.    It'  will^ 
h9^ftiisttidf  by'referingto  the  record  what  was  the  xdiatter  and^ 
4Mdeft t4ib9  deciiedf);  the  Cowt  ift  the  case  ef  TiunsiiM 
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rasamoi'C  against  Pettit  and  Bayard.  This  was  whether  the  e^^- 
ceptions  were  true  or  false ;  and  this  is  precisely  tlie  point  du 
which  he  undertakes  to  pi'ejudice  the  public  jmnd,  by  publicly 
declaring  that  they  are  false. 

Now  let  us  look  at  the  very  head  of  the  exceptions  and  affi- 
davit. There  we  find  ^'^  Thomaa  Faasmore  versus  Andrew  Pettit 
and  Andrew  Bayard;**  it  is  then  a  necessary  consequence  that 
refeiing  to  the  exceptions,  refers  to  the  action,  and  thus  Thomas 
Passmpre  explained  to  Mr.  Hennessey,  ^that  he  meant  to  refer 
to  the  exception^."  So  that  by  his  own  confession,  not  imparted 
in  confidence  or  with  an  injunction  of  secresy,  but  told  without 
reservation^  to  one  or  moi*e,  it  appears  that  he  did  allude  to  tht^ 
exceptions/  and  consequently  to  the  action. 

Does  it  still  remain  to  be  discovei^dy  whether  there  was 
an  action  then  depending  in  couit  ?  Thomas  Passmore,  in  hi^ 
answers  to  the  interrogatories,  admits  that  an  action  had  beeii 
instituted,  and  refered  \  that  an  awaixl  had  been  made  in  his  fa- 
vor, that  there  had  been  a  confession  of  judgment  and  an  execu^ 
tlon ;  and  t^t  exceptions  had  been  filed ;  but  that  he  considere4 
them  as  hull  and  void, 

^  It  is  plain  that  he  refers  to  tliis  particular  action,  for  in  that  very^ 
c^e  he  refers  .to  the  affidavit,  which  forms  a  part  of  k,  and  by 
which  he .  expressly  refers  to  the  exceptions.  1  should  ^pposo 
t&at  these  circumstances  are  sufficient  to  satisfy  this  court  that! 
there  was  an  action  then  depending  in  couit  and  that  Thomaii 
Passmore  knew  it 

i  To  obviate  this  difficulty,  Thomas  Paasmoret  on  his  es«mui« 
a^on  before  the  committee  of  grievances,  on  the  9th  of  Februa- 
ry* 1804,  sweai*s»  that  after  he  thought  tlie  action  was  out  of- 
courty  it  had  been  brought  into  court  again  by  the  judges^  as  h<^ 
supposes,  te  answer  their  own  puiposes.  Now,  sir,  let  us  refei' 
to  the  written  declaration  of  Thomas  Paiismore  to  aaceitain  if  het 
did  not  know  that  this  action  was  depending  on  the  8th  of  Sep^* 
tember.  We  shall  find  n#  proceeding  as  to  the  exceptions^  previ- 
ous to  die  6th  of  Sept.  and  I  believe  the  couit  adjourned  to  the 
i^th  of  Sept«^  Whatever  was  the  situation  of  the  business  betweea^ 
the  6th  and  16t^  of  September,  was  precisely  its  mtuatioii  until 
Qecember5  NoWf  sir^  I  hold  iii4tiy  hand  what  I  call  a  wiitten. 
dAGlarauonof  Thomas  Passmore  that  the  action  was.Uten  dc« 
P^od^Qg L.^cftusey  as^  I. said  befoi%,  not  a  single  circumstance; 
Xq^  place  b^&vinpeii  U^  6tb  aiul  the  18th  of  September; which 
couki  in  ai^  manner  effi^ct  it.  On  the  6th  of  Sef)teniber»  thca' 
^^^  Vrillf^easete  receUect,  ^t,  Pasamore  take»  a  I'uU^  for  thr' 

VWS^^.  9^  ^^y&fi^f^wmX:^  witpesws.  in  SMppwrt  ftf  tine 
awards  of  the  I'e&rees,  by  hunself  or  council.    This  amoimts  to 
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*  a  full  declaration  ea  his  part  that  he  knows  the  action  to  be  in 
court  Erom  the  6th  of  September  untU  the  December  term 
fbUowing,  iirhen4t  was  placed  upon  tlie  argument  list,  not  a  single 
particle  of  it  was  altered  by  any  tran^ction  whatever.  On  the  1 3t^ 
of  November,  1802,  Mr.  Levy  gives  notice  to  the  other  counsel 
employed  in  this  action,  that  it  will  conie  on  fer  alignment  at  the 
next  term ;  treating  it  fully  and -fairly  a!s  an  action  depending  in 
court.  [Here  Mr  Ingersoll  read  the  notice  of  Mr.  Levy.]  How 
this  notice  was  sen'ed  I  do  not  know,  probably  by  Passmore  him* 
self;  and  yet,  informed  as  he  must  have  been  by  the  rule  of  court, 
taken  out  on  the  6th  of  September,  as  well  as  by  this,  Thomas 
Passmoi^  has  sworn  that  to  tlie  best  of  his  judgment  and  belief 
there  was  no  action  then  pending. 

I  go  back  to  an  intermediate  period,  and  I  state  with  perfect 
confidence  precisely  the  same  otunioni  that  he  most  have  known 
that  the  action  was  pending.  That  he  considered  it  as  such,  is 
fully  apparent  when  he  states  : 

^Levy^  S,  Ltvy^     Thomas  PaMmore\      In  the  Supreme  Court, 
264  versus  \Andcable  action  case,     Tb 

M^Kean.  Andrew  Fettit  Is^  CSefit.  1802.      ,4ugust  6th, 

Andrew  Bayard,  J  1802.  Judgement. 
^  I  do  hereby  acknowledge  and  declare,  that  tlie  above  action 
is  for  the  use  of  John  Travis,  of  the  city  of  Philadelphia,  mer- 
chant. 

«  THOMAS.  PASSMORE. 
^  rhiiadei/ihia^  October  26,  1802." 

Thus  does  he  speak  of  it,  not  as  a  claim,  but  as  an  action ; 
not  a«  a  claim  or  demand,  but  by  the  express  words  ^an  action.^' 
More,  sir,  if  more  is  necessaiy  to  be  said,  on  a  matter  so  per* 
fectly  clear. 

On  the  next  day,  I  believe  it  was,  that  Passmoi^e  went  to  the 
ofHce — ^it  was  on  the  27th  of  October,  1802,  that  he  went  to  the 
office  of  the  prothonotary  and  made  the  entry.  Mr.  PassmorCf 
by  his  writing  filed  in  the  office  at  tjjat  time,  declared  that  this 
action  was  still  pending.  Shall  I  take  up  the  time  of  this  court 
in  establishing  whetlier  there  was  an  action  depending  or  not, 
when  we  find  the  actipn  progressing  without  any  tnteiTuptioii 
whatever,  under  the  acknowledged  view  of  Mr.  Passniore. 

When  exceptions  are  taken  to  an  award,  returnable  into  office, 
they  aj'e,  by  the  practice  of  the  court,  to  be  filed  within  four  day* 
or  the  report  of  the  referees  becomes  a  judgment.  But  here  the 
exceptions  were  filed  in  due  time,  and  the  consequence  was  evi- 
dent, that  the  variance  between  the  rule  of  reference  and  the  re- 
J>ort  of  the  refei^es  would  suppoit  the  exceptions  and  prove  &XaJ 
to  the  judgment. 
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♦  Tins  mle  of  proceeding,  we  had  it  in  tesfimotiy,  fiom 
Mr.  Levy  and  tie  attorney-general,  is  in  effect  a  rule ,  to 
shew  cause ;  and  from  the  moment  exceptions  are  filed,  they 
must  remain  until  they  are  disposed  of  by  the  court  in  which 
they  are  filed.  No  evidence  can  be  more  conclusive.  On  the 
6th  of  September  Passmore  knew  it,  and  I  am  not  asserting  this 
from  what  has  been  said  or  done  by  others  {  but  he  himself  took 
a  rule  for  taking  the  depositions  of  witnesses  in  support  of 
the  report  of  the  referees :  But  ito  put  the  tiling  beyond  all 
question,  if  we  turn  to  the  record  of  the  supreme  court,  we 
will  find  what  is  termed,  in  legal  language,  an  absolute  ve- 
rity ;  that  the  action  was  not  only  pending,  but  remams  to  this 
day  to  be  decided  by  a  jury,  and  Thomas  Passmore  knew  very 
well  that  the  recoixis  of  the  court  would  have  told  this,  and  he 
knows  that  if  a  suit  is  once  instituted  it  must  be  continued  until 
finally  settled.  For  instance,  a  man  obtains  a  bond  and  wantint 
of  attorney  by  violence  or  fraud ;  he  enters  it,  and  obtains  a  judg- 
ment. The  defendant  files  his  affidavit — moves  for  a  rule  to  shew 
cause  why  the  judgment  should  not  be  set  aside— he  goes  on  in 
the  orderly  and  regular  course  of  proceeding.  The  plaintiff 
publishes  in  order  to  impress  the  public  mind  with  favorable 
sentiments  respecting  himself,  and  to  asperse  the  reputation  and 
cause  of  his  antagonist.  It  does  not  avail  him  to  say,  I  knew 
that  an  action  had  been  instituted  and  a  judgment  obtained  and 
entered  up  ;  he  also  kno\^'s  that  a  motion  has  been  made  for  set- 
ting aside  that  judgment.  But  there  being  a  judgment  entered 
iip,  consequently  the  action  was  at  an  end.  No,  he  is  obliged 
to  know  tiiat  there  was  and  is  a  dispute  between  them,  and  that 
though  there  was  a  judgment  in  his  favor,  it  was  improperly  ob- 
tained, and  tiicrefore  it  is  no  termination  of  the  action. 

We  have  heard  it  asserted  that  common  sense  was  preferable 
to  common  law. — ilr,  the  common  law  is  founded  in  common 
iense,  and  common  sense  tells  us  that  the  conduct  of  Thomas 
Passmore  could  not  be  tolerated.  I  will  refer  to  the  veiy  words 
of  chief  justice  M*Kcan,  used  by  him  in  Oswald's  case.  [1  DaL 
Refit,  325.  ResfiubHca  11.  J?.  Oswald,} — CSee  Afifiendixy  note  U 
I/,  page  58.^     "  If  then  the  liberty  of  the  press,"  8cc. 

If  a  man  was  to  go  to  the  prothonotary's,^nd  obtam,  by  some 
means  or  other,  an  execution  against  me ;  I  am  obliged,  perhaps^ 
to  go  to  prison— end  when  I  undeitake  to  seek  redress  for  the 
injury,  and  state  certain  in*egularities  which  he  must  have  been 
acquainted  with  at  the  time  he  committed  the  injustice  ;  he  says 
*'  tiiic,  I  knew  that  this  was  not  regular ;  but  the  prothonotary 
granted  me  the  execution."  Sir,  would  this  seiTe  as  an  apology  ? 
No,  sir,  it  would  not.  The  law  does  not  turn  upon  quibbles  of 
tliis  kind,  but  upon  the  broad  principles  of  justice. 
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It  would  have  been  enough,  if  there  was  no  action,  if  diere  W3P 
only  a  dispute  between  them  ;  and  Passmore  lyell  knew  that  the 
execution  had  been  irregularly  obtsuned,  though  he  contended  that 
the  exceptions  were  out  of  dme.  Pettit  and  Bayard  contended 
that  they  were  within  time,— -it  was  to  be  decided  by  the  courts 
whether  true  or  untnie,  and  it  is  wisely  provided  that,  when  such 
questions  are  depending  before  a  court  of  justice,  there  shall  not 
be  any  publication  that  can  possibly  affect  the  merits  of  the  case. 

From  the  strength  of  reasoiung  and  extent  of  tlie  argument 
of  my  learned  colleague,  I  was  almost  induced  to  hope  that  it 
would  have  been  sufficient  to  satisfy  the  minds  of  this  honorable 
r.ouit,  but  I  am  compelled  by  the  observations  which  have  fell 
from  the  opposite  side,  to  occupy  a  portion  of  your  time.  I» 
therefore,  knowing  that  the  argument  *wiU  inevitably  be  long, 
do  not  wish  to  dwell  on  any  part  of  it,  longer  than  may  be  ne- 
cessary to  do  my  duty  to  my  clients. 

With  I'espect  to  the  action— whether  it  was  pending  or  not. 
As  Thomas  Passmore  was  wrong  in  the  event,  the  court  of 
course  were  right  at  this  period  :  Then,  sir,  I  also  am  right  in 
this  particular  that  the  action  between  Thomas  Passmore  and' 
Pettit  and  Bayard  was  depencUng  on  the  8th  of  September,  1802. 
That  single  fact  is  enough  to  justify  the  whole  proceeding  had 
against  him.    Whether  he  has  purged  the  contempt  by  his  ans- 
wers to  the  inteiTogatories  was  also  to  be  decided  by  the  court. 
Whether  he  knew  there  was  an  action  depending  or  not  was  per- 
fectly immaterial  to  the  question ;  he  was  not  to  be  sheltered 
because  he  undertook  to  exercise  his  opinion  on  a  matter  with 
which  he  was  not  perfectly  conversant.    But,  say  the  counsel 
and  manager  of  the  prosecution,  he  ought  not  to  be  involved  in 
a  penalty,  there  being  ground  for  him  to  suppose  there  was  no 
8uit  then  pending ;  that  there  was  only  a  dis|pte  to  be  decided  by 
the  court  whether  the  judgment  was  regular  or  not.    I  conten4 
there  was,  in  a  strict  sense  of  the  word,  an  action  then  pending, 
and  Thomas  Passmoro  knew  it  was  pending  on  the  6th  of  Sep- 
tember, when  he  took  out  a  rule  to  examine  witnesses  in  sup- 
port of  the  report  of  the  referees. 

It  will  now,  1^,  be  in  order  to  establish  the  power  of  the  couit 
on  the  law  and  th^  constitution,  I  shall  proceed  to  consider  if 
Thomas  Passmore's  reflecting,— -gi'ossly  and  infiimously  reflect- 
ing on,  and  libelling  Messrs.  Pettit  and  Bayard  as  men,  mer- 
chants and  parties  to  a  suit  in  court,  whether  the  judges  of  the 
supreme  court  bad  not  authority  to  punish  him  for  a  contempt 
of  court. 

I  observed,  sir,  that  I  must  in  the  first  place  say  that  this  ^*as 
the  rule  of  practice  in  England,  as  £u*  back  as  1619.    I  will  af- 
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terwards  inquii'e  how  far  this  common  law  pr^cAccj  in  cases  of 
contempt,  has  been  adopted  as  a  part  of  the  commcMi  law  of 
Pennsylvania.  I  am  aware  that  I  may  excite  prejudice  when  I 
mention  tlie  common  law.  I  am  also  aware  that  while  prejudice 
exists  it  will  be  difficult  if  not  impossible  to  convince.  But  I  hope 
we  shall  be  patiently  heard  and  have  full  justice  done  to  the  rec- 
titude of  our  cause. 

I  asked  this  morning,  and  I  beg  leave  to  repeat  the  question  ; 
is  this  jealousy  of  the  common  law,  which  we  meet  at  the  pre* 
sent  day,  the  genuine  offspring  of  revolutionary  ideas,  or  is  it  the 
child  of  a  more  modem  birth,  neither  owned  nor  adopted  by  the 
American  people  ?  Let  the  constitutions  of  the  several  states 
and  the  resolves  of  congress  answer  these  questions.  [JowmaU 
of  congressy  of  the  l^th  (f  Qctobery  1774. 

<<  Resolved  5.  That  the  respective  colonies  tflp  entitled  to  the 
common  law  of  England,  and  more  especially  to  the  g^eat  and 
inestimable  privile^  of  being  tried  by  the  peers  of  the  vicinage* 
according  to  the  course  of  that  law." 

*  "  Resolved  6.  That  they  are  entitled  to  the  benefit  of  such 
of  the  English  statutes,  as  existed  at  the  time  of  their  coloniza- 
tion ;  and  which  they  have,  by  experience,  respectively  found  to 
be  applicable  to  their  several  local  and  other  circumstances." 

*We  here  find  that  the  colonists  claim  the  common  law  of 
England  as  a  great  and  inestimable  privilege,  and  particulaily 
the  right  of  being  tried  by  their  peers  of  the  vicinage  ;  and  this 
great  privilege  is  accompanied  with  the  power  of  punishing  con- 
tefnpts  by  attachment.  T^ese  two  parts  of  the  common  law 
have  gone  hand  in  hand  from  age  to  age.  The  trial  by  juiy  is 
inviolate,  and  the  jury  shall  go  into  tlie  box,  pure  and  unsullied, 
like  a  sheet  of  white  paper ;  they  must  not  be  previously  ac- 
quainted with  the  story  of  the  one  and  ignorant  of  the  caus^  of 
Uie  pther ;  for  if  it  is  discovered  that  they  have  expressed  an 
opinion  respecting  the  merits  of  the  case,  between  the  time  they 
have  been  summoned  and  that  of  the  trial,  that  circumstance 
is  ground  for  a  challenge,  or  if  not  discovered  'till  after  the  trial, 
the  court  will  on  pi'oof  being  made,  grant  a  new  trial.  They  are 
not  to  be  biased  in  any  manner,  and  to  prevent  tliis  the  power  of 
attachment  is  indispensable.  So  &r,  I  contend  »r,  wei'e  the  patriots 
of  America  from  being  jealous  of  the  common  law  of  Englimd, 
that  they  considered  themselves  as  slaves  only  when  depiived  of  it. 

The  constitution  of  tlie  state  of  New-York,  was  ^iscussed  with 
jjreat  deliberation,  and  formed  with  cai-e  and  caution.  It  pro- 
vides, that  the  legislature  shall  at  no  time  hereafter,  institute  any 
new. courts,  but  such  as  shall  proceed  accoixiing  to  t!je  coui-se  of 


[402       ] 

Ac  common  law.  The  constitution  of  the  state  of  New-York 
was  made  whei>  patiiottsm  was  in  its  full  flow ;  when  the  enemy 
was  in  possession  of  their  capital,  the  city  of  New-York.  [See 
constietaion  of  JVevh-  Yorky  section  41.]  The  constitution  was  dated 
the  2c  ih  of  April  1777 ^  and  the  enemy  continued  in  possession 
of  Aie  city  of  New-York  until  1783. 

In  the  declaration  of  independence,  I  think  it  is  stated  as  one 
of  the  grievances  complained  of,  that  the  king  of  Great  Britain 
had  denied  the  free  laws  of  Great  Britain  to  one  of  the  neighbor- 
ing colonies.  As  early  as  1774,  this  was  the  idea  entertained 
and  expressed ;  congress  considei^d  trial  by  jury  and  the  com- 
mon law  power,  as  inseparably  connected.  And  I  shall  shew 
presently  that  Blackstone  was  of  the  same  opinion ;  and  I  do  not 
at  the  same  time  hesitate  to  say  with  the  learned  judge  Wilson, 
that  a  man  who  could  wiite  so  elegant  an  eulogium  on  the  saci-ed 
right  of  trial  by  j/ury  could  not  possibly  be  an  enemy  to  the  libeities 
of  mankind.  The  ground  that  common  law  rules  are  not  to  prevail 
is  contrary  to  the  constitution.  The  principle  of  common  law  is 
there  expressly  recognised — and  previous  to  the  battle  of  Lex- 
ington, which  commenced  hostilities  between  this  country  and 
Gi-eat  Britain,  in  suits  at  law  the  courts  were  to  proceed  accord- 
ing to  the  rules  of  the  common  law.  Even  in  the  courts  of  the 
United  States,  which  arc  qualified  to  assume  the  highest  tone 
that  can  be  given  by  the  constitution,  provision  is  made  that  trial 
by  jury  shall  be  according  to  common  law,  not  accoitling  to  rules 
to  be  established  by  congress ;  they  did  not  attempt  to  define  the 
pixxress^— to  make  new  mles  and  abandon  the  old :— 'they  have 
been  too  wise  to  make  so  dangerous  an  experiment. 

The  ground  taken  against  us  is,  that  the  principles  of  the 
common  law  are  in  dii'ect  opposition  and  hostile  to  the  constitci* 
tion  of  Pennsylvania,  and  the  laws  made  under  it.  The  act  for 
erecting  the  high  court  of  enw's  and  a|^)eids,  passed  the  28th 
of  Febraary  1780  ;  not  in  a  time  when  the  revolution  might  be 
said  to  be  foi-gotten,  but  in  the  very  midst  of  our  revolutionary 
war,  at  the  very  time  that  the  codlinental  money  was  sinking 
into  waste,  when  congress  thought  it  proper  to  call  it  in.  At 
this  time  I  will  shew  that  we  have  adopted  the  common  law. 
[Here  Mr.Ingersoll  read  from  M'Kean's  laws,  page  27— sections 
S,  4,  and  5,  of  the  act  erecting  an  high  court  of  errors  and  ap- 
peals—where it  is  declared,  "  that  it  is  requisite  that  the  good 
people  of  this  commonwealth,  who  have  adopted  the  common  lavo 
«/*  England^  should  enjoy  the  full  benefit  thereof,  by  the  erection 
of  a  competent  jurisdiction  within  this  state,  for  the  hearing, 
determining  and  judging  in  the  fast  instance,  upon  complaints 
of  errors,  at  common  lam^  Wr. ; — that  writs  of  error  shall  be  sued 
^  according  to  the  course  of  the  common  ktw^**  and  that  the  judges 
be  ef^powei'ed  to  affirm  or  revise  judgments  ^a»  the  eotirsc  qf 
the  common  law  andjmtice  atmll  reqidreyi 
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This  shews  that  we. are  correct  in  stad^g  that  the  practice  of 
piX)ceeding  according  to  the  course  of  the  <ft>mmon  law^  has  beeu 
adopted  by  tiie  people  of  Pennsylvania.  I  find,  sir,  that  Thomas 
Paine,  author  of  the  Rights  of  Man,  signed  this  act  as  clerk  to 
the  general  assembly.  Although  he  was  only  clerk  to  the  geu- 
ei*al  assembly,  yet  such  was  his  influence  at  that  time,  that  if  he 
had  seen  any  thing  in  this  act  derogatory  to  the  constitution,  and 
had  pointed  it  out,  it  would  have  been  instantly  rejected. 

I  cannot  tliink  it  either  excusable  or  proper  for  me  to  proceed 
until  I  have  removed  a  prejudice  which  I  conceive  to  exist.  A 
prejudice  against  the  judiciary,  which  cannot  be  concealed.  Un- 
der our  constitution,  the  judiciary  is  as  much  the  representati<xi 
of  the  people,  as  any  body  whatever — as  the  house  of  assembly 
itself.  It  is  declared  by  the  people  to  be  a  branch  of  their  gov- 
ernment. Mr.  Justice  Wilson,  whose  work  is  of  infinite  value, 
because  it  treats  in  a  masterly  manner,  of  our  peculiar  concerns 
w^ell  deserves  to  be  quoted  in  support  of  my  doctrine.  I  do  say 
there  is  more  information  to  be  gained  in  this  single  book,  with 
respect  to  the  nature  of  the  laws  and  constitution  of  t^  Unit- 
ed States,  than  in  all  the  European  volumes.  [1«^  Wilson's 
works  397.] 

^'  Habits  contracted  before  the  late  revolution  of  tlie  United 
States,  opei'ate,  in  the  same  manner,  since  that  time,  though 
very  material  alterations  may  have  taken  place  in  the  objects  of 
of  their  operations.  •    '■ 

"  Before  that  period,  the  executive  and  the  judicial  powers  of 
government  were  placed  neither  in  the  people,  nor  in  those,  who 
professed  to  receive  them  under  the  authority  of  the  people. 
They  were  derived  from  different  and  a  foitdgn  source:  they 
were  regulated  by  foreign  maxims  :  they  were  directed  to  foreign 
puiposes.  Need  we  be  surprised,  that  they  were  objects  <rf 
aversion  and  distnist  ?  Need  we  be  surprised,  tliat  eveiy  occa- 
sion was  seized  for  lessening  their  influence,  and  weakening  their 
energy  ?  On  the  other  hand,  our  assemblies  were  chosen  by 
ourselves :  they  were  the  guardians  of  our  rights,  the  objects  of 
our  confidence,  and  the  anchor  of  our  political  hopes.  Every 
pdwer,  which  could  be  placed  in  them,  was  thought  to  be  safely 
placed:  eveiy  extentiixi  of  that  power  Was  considered  as  an 
ektension  of  our  own  security. 

"  At  the  revolution,  the  same  fond  predilictlon,  and  tlie  same 
jealous  dislike,  existed  and  prevailed.  The  executive  and  the 
judicial  as  well  as  tiie  legislative  authority  was  now  the  child  of 
the  people  ;  but,  to  the  two  former,  the  people  behaved  like 
stepmothers.  The  legislature  was  still  discriminated  by  exces- 
sive partikliXy  ;  and  into  its  lap,  every  good  precious  gift  was 
profusely  thrown. 


^  Even  at  this  tini#>  people  can  scarcely  dearest-  themaelres  of 
those  opposite  prep{)ssessions :  they  still  hold,  when,  perhaps, 
they  perceive  it  not,  the  laDgiiage»  phich  expresses  them.  In 
observations  on  this  subject,  we  hear  the  legislature  mentioBed  as 
the  jfieotUe*M  refireaeruatives.  The  distinction,  intimated  by  <xmi- 
cealed  iniplicatioD,  though  probably,  not  avowed  upon  reflection, 
is,  that  the  executive  and  judicial  powei-s  are  not  connected  with 
the  people  by  a  relation  so  strong,  or  near,  or  dear^ 

^  But  it  b  high  time  that  we  should  chastise  our  prejudices ; 
and  that  we  should  look  upon  the  different  parts  of  government 
with  a  just  and  impaitial  eye.  The  executive  and  judicial  powers 
are  now  drawn  from  the  same  jsource,  are  now  animated  by  the 
same  piinciples,  and  are  now  directed  to  the  same  ends,  with  the 
legislative  authority  :  they  who  execute,  and  they  who  administer 
the  laws,  are  as  much  *the  servants,  and  therefi>i%  as  much  the 
fiiends  of  the  people,  as  they  who  make  them.  The  character, 
and  interest,  and  glory  of  the  two  former  are  as  intimately  and 
as  necessarily  connected  with  the  happiness  and  prosperity  of 
the  pedt>le,  as  the  chai'acter,  and  interest,  and  glory  <^  the  latter 
are.  Besides ;  the  execution  of  the  law,  and  the  administration 
of  justice  under  the  law,  bring  it  home  to  the  f<Htunes,  aid 
faims,  and  houses,  and  business  of  the  people.  Ought  the 
executive  or  the  judicial  magistrates,  then,  to  be  considered' as 
foitsigners  ?  Ought  they  to  be  ti-eated  with  chilling  indiiibrence  V* 

In  Tucker's  Blackstone,  in  tlieVppendix  to  the  first  vohiiAe, 
win  be  found  sentiments  confirmalSive  of  the  idea,  that  the  inde- 
pendence of  the  judiciary  is  necessary  to  the  preservation  of 
libeVty^  It  is  an  American  production  and  does  honor  to  &e 
^-author  and  his  countiy.  It  is  an  excellent  commentary  on  the 
rights  of  the  people,  and  of  the  utmost  service  to  the  rights  of 
the  most  defenceless  part  of  the  community.  I  cannot  but  cen- 
«der  myself  as  justified  in  tresspassing  on  the  time  of  ^e  Senate 
by  reading  extracts  from  such  an  author.  He  cettcunly  is  &  safe 
guide.  He  possesses  an  enlightened  und«'standing^  and  fiis 
heart  is  firmly  attached  to  the  people  of  tlie  United  States,  ^l 
Tuck.  Black.  Jfifiendirj  353  and  559.] 

«•  **  But  whatever  objection  may  be  made  to  the  extent  of  the 
'judicial  power  of  the  federal  government ;  in  other  respefets,  as 
it  is  now  organized,  and  limited  by  the  constitution  itself,  by  ^e 
amendments  beforc  mentioned,  and  by  the  act  refeiTcd  to,*it 
-seems  worthy  of  every  encomium,  that  h«»  evfer  been  pixmounc* 
fid  upon  the  judiciary  of  Great  Britain,  to  which  it's  constitution 
is  in  no  respect  inferior ;  being,  indeed,  in  all  i'es^ct»  assimilat- 
ed to  it,  with  the  addition  of  a  constitutional^  instead  of  a  legal 
Sndependenee,  only.  Whatever  then  has  been  said  by  Baron 
-MoDtesf(uieu,^  De  Lolme,  -or  Judge  •  "Bteclistohe,'  -  or  tuxy^  odrer 
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-  writer,  on  the  security  derived  to  the  subject  from  the  independ- 
ence of  the  judiciary  of  Great  Britain,  will  apply  at  least  as  forcibly 
to  that  of  the  United  States.  We  raay  go  still  further.  In  Eng- 
land the  judiciaiy  may  be  overwhelmed  by  a  combination  between 
the  executive  and  the  legislature.  In  America  (according  to 
the  title  theoiy  of  our  constitution,)  it  is  rendered  absolutely  in- 
dependent of,  and  superior  to  the  attempts  of  both,  to  control,  or 
cnish  it :  First,  by  the  tenure  of  office,  which  is  during  good 
behaviour ;  these  woi'ds  (by  a  long  train  of  decisions  in  Englar.d, 
even  as'  far  back  as  the  reign  of  Edward  the  third)  in  all  com- 
'missiohs  and  grants,  public  or  private,  importing  an  office,  or 
estate,  for  the  life  of  the  grantee,  determinable  only  by  his  death, 
or  breach  of  good  behaviour.  Secondly,  by  the  independence 
of  the  judges,  in  respect  to  their  salaries,  which  c^not  be  di- 
minished. Thirdly,  by  the  letter  of  the  constitution  which  de- 
fines and  limits  the  powei-s  of  the  several  co-ordinate  branches 
of  the  govemnient ;  and  the  spirit  of  it,  which  forbids  any 
•attempt  on  the  part  of  either  to  subvert  the  constitutional  inde- 
pendence of  the  others.  Lastly,  by  that  uncontrolJable  authority 
in  all  cases  of  litigation,  criminal  or  civil,  which,  from  the  very 
nature  of  things  is  exclusively  vested  in  this  department,  and 
jcxtends  to  every  supposable  case  which  can  affisct  the  life,  liberty, 
^or  property  of  the  citizens  of  America  under  the  authority  of  the 
fedei'al  constitution,  and  laws,  except  in  the  case  of  impeachment. 

-    "  The  American  constitutions  appear  to  be  the  firet  in  which 
this  absolute  independence  of  the  judiciaiy  has  formed  one  of 
the  fundamental  principles  of  the  government.    Doctor  Ruther- 
forth  considers  tiie  judiciary  as  a  branch  only,  of  the  executive 
'  authority ;  and  such,  in  strictness,  perhaps,  it  is  in  other  countries, 
it's  province  being  to  advise  the  executive,  rather  than  to  act 
independently  of  it :  thus  when  Titius  demands  a  debt,  or  a  parcel 
of  land  of  Sempronius,  tlie  judgment  of  the  court  is,  ij's  advice 
to  the  executive,  to  whom  the  execution  of  the  laws  appertains^ 
to  levy  the  debt  for  the  plaintiff,  or  to  put  him  in  possession  of 
tlie  lands  which  he  claims,  or  to  dismiss  his  demand  as  unjust 
and  ill  founded.    So  also  if  Titius  be  accused  of  treason,  murder, 
or  other  crime,  and  be  thereof  convicted,  the  judgment  of  the 
court,  is  it^s  advice  in  what  manner  he  shall  be  punished  accoi'd- 
ing  to  law ;  which  advice  is  to  be  carried  into  effect  by  the  exe- 
cutive officer.    Or  if  he  be  acquitted,  the  judgment  of  the  court 
is  it's  advice  that  he  be  discharged  from  his  confinement,  and 
from  further  prosecution.    In  this  sense  it  is,  that  the  judges  of 
lihe  courts  of  law  in  England  are  reckoned  among  the  number  of 
the  king's  councils,  they  being  his  advisers  in  all  cases  where  the 
subject  matter  is  gf  a  legal  nature.    But  in  the  United  States  of 
America,  the  judicial  power  is  a  distinct,  separate,  independent, 
and  co-ordinate  branch  of  the  government ;  expressly  recognised 
as  such  in  our  state  bill  of  rights,  and  con»titutto%  and  demoik*. 

£3 
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sU-dbly  so,  likewise,  by  the  federal  constitution,  from  which  the 
couits  of  the  United  States  deriw  all  tlieir  powers,  in  like  man- 
ner as  the  legislative  and  executive  depaivments  derive  theirs^ 
I'he  obligation  which  the  constitution  imposes  upon  the  judiciary 
department  to  support  the  constitution  or  the  United  States, 
would  be  nugatory,  if  it  were  dependent  upon  either  of  the  other 
branches  of  the  govcmmer»t,  or  in  any  maimer  subject  to  their 
control,  since  such  control  might  operate  to  the  destniction,  m* 
stead  of  the  suppoit,  of  the  constitution.  Nor  can  it  escape 
obseiTaUon,  that  to  require  such  an  oath  on  the  part  of  the 
judges,  on  the  one  b^nd,  and  yet  suppose  them  bound  by  acts  of 
tlie  legislature,  which  may  violate  tiic  ccHiBtitutiofl  which  they 
have  sworn  to  support,  caiiies  with  it  such  a  degree  of  impiety» 
as  well  as  absurdity,  as  no  man  who  pays  any  regard  to  the 
Qbligations  of  an  oath  can  be  supposed  either  tx)  contend  for,  or 
to  defend.'' 

**  That  absolute  independence  of  the  judiciajy,  for  which  we 
contend  is  not,  then,  incompatible  with  the  stiictest  responsibfr' 
lity ;  (for  a  judge  is  no  more  exempt  from  it  than  any  otlier 
servant  of  the  people,  according  to  the  true  principles  of  the 
constitution ;)  but  such  an  independence  of  the  other  eo^ordindts 
branches  of  the  government  as  seems  absolutely  necessary  t» 
secure  to  them  the  free  exercise  of  their  constitutional  functionf^ 
witliout  the  hope  of  pleasing,  or  the  fear  of  offending.  And,  aft 
from  the  natural  feebleness  of  the  judiciary  it  is  in  continual 
jeopardy  of  being  ovexpowered,  awed,  or  influenced  by  if  s'to* 
ordinate  branches,  who  have  the  custody  of  the  pui^se  and  sword 
of  the  confederacy;  and.  as  nothing  can  contribute  so  much,  to 
it*s  finnness  and  independence  as  permanency  in  oiBce,  thM 
quality  therefore  may  be  justly  rcgaixied  as  on  indispensablo 
ingredient  in  it's  constitution;  and  in  great  measure  as  the 
citadel  of  the  publig  justice  and  the  public  security." 

« 

Haring  made  this  attempt  to  romove  any  prejudice  from  the 
minds  of  the  court,  I  return  to  my  argument :  *  whether  ihitt 
process  by  attachment,  is  any  pait  of  the  common  law  in  it'9 
adopted  fonn  J  I  shaU  endeavor  to  shew  that  it  is  common  law? 
not  the  common  law  as  delivered  by  Jefferies,  whose  veiy  name 
shocks  the  ear  of  humanity,  but  as  declared  by  the  judges  iir 
repeated  judicial  decisions,  and  that  this  part  of  the  commoft 
law  is  absolutely  necessary,  to  carry  into  effect  the  tiial  by  jury;^ 

Accordingly,  therefore,  I  should  now  proceed  to  shew  by  the 
authoritative  evidence  of  cases,  tliat  the  co\irt  hfive  a  power  txt 
punish  by  attachment,  and  to  proceed  in  a  summary  manner 
for  publications ,  respecting  suits  pending  in  com!  $-— that  'ititk: 
tiie  jury  or  witnesses  there  shall  be  no  means  of  commumcatioft 
but  through  the  tegal  Qh4WeK    But  before  I  enter  on  thattaski: 


f    4or    3 


•    i 


let  us  meet  k  as  a  question  of  reason.  Suppose  theM  was  no 
law  on  the  subject.  What  are  the  reasons  for  vesting  this  au- 
thonty  in  the  courts  i  Some  of  these  reasons  I  beg  leave  briefly 
to  state*  It  is  evident  that  trial  should  be  by  juiy,  and  I  am 
persuaded  that  the  learned  counsel  for  the  prosecution,  cannot 
express  himself  in  language  contraiy  to  tiiis*  A  long  series  of 
practice  has  confiimed  me  in  the  opinion,  that  a  jury  with  the 
as^stance  of  an  independent  judiciary  is  the  best  mode  of  doing 
justice ;  but  this  mode  cannot  be. carried  into  effect  without  the 
aid  of  <^cerB  and  witnesses ;  and  we  know  that  in  many  cases 
the  witnesses  of  a.  man  may  disregard  a  notice  to  attend ;  then 
unless  the  court  have  the  means  of  compelling  his  attendance, 
justice  may  be  frustrated  and  lost.  Give  me  leave  to  say,  in 
paiticular  with  regai'd  to  juries,  that  it  is  of  the  utmost  import-* 
ance  that  they  should  be  impartial.  Is  there  any  man  who  has 
«ver  served  as  a  juix>r  but  knows  that  the  jury  have  to  take  their 
seats  and  do  impartial  justice  between  the  parties  ?  If  a  juryman 
goes  into  tbe  box  previously  prejudiced  with  regard  to  the  merits 
of  the  case,  you  may  bring  in  ai*guments,  produce  doctrines  and , 
autJiQiities  in  vain ;  if  a  man's  mind  is  previously  made  up,  all 
that  can  be  said  is  of  no  avail ;  it  is  therefore  highly  convenient 
apd  necessary  th^t  the  couit  should  have  the  authority  of  pre* 
venting  the  jury  fkx>m  being  tampered  with  or  improperly  biased. 
I  ask  the. learned  counsel  if  they  can  do  without  it  ?  Suppose  a 
man  is  accused  of  murder—- a  witness  is  subpoened-^uestions 
are.  asked  him>  but  he  wcm't  answer— the  trial  can^t  8top-^what*s 
to  be  done  for  the  want  of  this  testimony  ?  The  jury  may  acquit 
the.  man  though  really  guilty,  or  he  may  suffer  innocently,  unless 
the  court  have  the  power  of  compelling  the  witness  to  give  his 
testimony,  or  of  punishing  him  for  his  obstinacy.  If  this  may 
happen  in  the  view  of  the  court,  how  many  cases  might  happen, 
out  of  the  view  of  the  court,  which  would  as  effectually  interrupt 
the.  proceedings  of  justice.  Suppose  a  man  collects  a  mobr  at 
the  comt-liouse  while  the  couit  are  sitting ;  they  beat  a  dozen 
drujns  at  once— -can  the  comt  proceed  to  punish  these  men  with* 
out  this  authority  I  Suppose  they  {rface  a  cannon  and  fire  it  near 
the  couit-house  while  the  court  is  in  session,  and- though  6rdei*ed 
to  refrain  they  still  persist  in  making  the  noise^— how  are  the 
court  to.  proceed  against  them  for  this  annoyance,  without  this' 
power  ?  In  short,  there  would  be  nothing  to  secure  the  trial  by 
jury  if  the  court  did  not  posses  this  authority.  There  is  no  cal** 
culatiQU  of  security  for  the  rights  of  the  citizen  without  this 
necessary  power. 

In  the.reporu  which  have  been  referred' to  by  Mr.  Dallas,  and 
which  he  left  for  me  to  read,  it  is*  said  IWaiiaee^i  rtfiotu^  page 
^,  fihUmgwforth  agcdmi  Dmne  ^  alaa  tame  booky  fiage  lOS-*^^ 
Urdted  Siatee  against  Duane.l 
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<<It  ft  of  the  last  importance  that  a  party  should  proceed  is 
his  judicial  course  foniwiress,  free  from  any  iafluence  but  that  of 
the  i*egular  and  standint^  operation  of  the  law.  His  character^ 
his  cause,  his  proceeding  the  witnesses,  the  judges,  juitmts,  and 
officere  should  be  subject  to  no  extraneous  impression,  feara,  or 
condt>l.  If  lawless  men,  void  of  decency,  and  urged  on  by  pasr 
sion  and  interest,  shall  be  permitted  to  vilify  and  insult  judges 
jurors,  witnesses,  and  the  parties,  what  must  ensue  but  a  total 
peiTei-sion  of  justice,  and  indeed  almost  the  extinction  of  justice 
itself  ?  Jurors  will  not  senre,  witnesses  may  be  made  to  suppress 
or  prcvert  the  tnith,  the  judges  themselves  may  feel  their  inde* 
pendence  attacked,  and  the  pardes  and  their  counsel  will  be  in- 
timidated in  their  proceedings.  To  prevent  such  direfiil  conse- 
quences, and  to  secure  to  eveiy  man  die  peaceful  and  impartial 
investigation  of  his  claims  before  the  tribunals  of  his  country, 
the  law  is,  that  pending  a  «iaV,  it  is  a  contempt  of  the  court  to 
publish  either  fklse  accoimts  of  their  judicial  proceedings,  or  any 
other  matter  tending  to  influence  the  course  of  justice,  tir  reflect 
upon  the  persons  and  paittea  concerned  in  its  execution.'^ 

^  If  judges  and  jurors,  parties  and  their  counsel,  be  subjected, 
during  the  pendency  of  atdta,  to  the  aspersions  and  unrestitdned 
publications  of  the  press,  what,  but  the  destruction  of  the  tiial 
by  jury,  must  ensue  ?  I  mean  the  impartiality,  the  purity,  the 
independence  of  that  trial.  Some  men  may  be  found  so  fortified 
by  nature  orliabit,  as  to  be  above  all  influence  <^  that  kind.  But 
how  many  honest  and  honorable  minds,  will  eitiier  wholly  with- 
draw themselves  from  taking  any  part  in  the  administration  of 
justice,  or  shrink  from  the  fi^e  and  unbiassed  discharge  of  their 
office,  if  it  permitted  that  they  should  be  held  up  to  the  world  as 
degraded,  connipt  and  infamous.  Jurors  are  not  vohmteers ;  they 
are  called  here  by  compulsion  of  law,  and  generally  g^ve  their 
attendance  to  the  great  detiiment  of  their  private  afi^rs.  They 
ai-e  thei^fore,  more  strongly  entitled  to  protection.  If  they  re- 
main unprotected,  they  will  soon  learn  to  dispise  the  pit)cess  of 
a  court  which  will  be  itself  contemptible,  and  relinquish  an  in- 
convenient duty,  subjecting  them  to  cJdumny  and  disgrace. 
These  c<»isequences  will  follow  in  a  greater  or  less  degree, 
with^reference  to  the  judges,  the  juiy,  the  counsel,  the  officers 
conderned  in  returning  jurors,  and  all  who  may  be  necessarily 
employed  in  the  administration  of  justice.  If  therefore  the  trid 
by  jmy  is  to  be  preseiTed ;  if  the  rights  of  snitoi*s  are  to  be  pro- 
tect^ touching  their  dearest  interests,  of  property,  fifo,  or  char- 
acter ;  courts  of  justice  must  prevent  all  discussions,  all-Tnterfer- 
encej  or  rejections  in  newspapers,  ivMie  causes  are  depending, 
Thi»  is  equally  the  privilege  md  security  of  both  parties ;  and 
the  ^pport  of  it  is  the  common  cause  of  fevery  virtuous  man  in 
the  oonvmtinityi  .  -In-ofder  tb  afford- complete- ^ecut-ity/nt is  ab* 
aolutely  necessary  to  I'estrain  and  punish  <^c»ice8  oi  ttus  kind^  ih 
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a  summai*y  manner,  and  in  a  stimmary  manner  ffchey^  hare  beed^ 
punished  from  the  eai^liest  times  to  the  pi*esent  day.'' 

Is  not  the  principle  exemplified.  You  certamly  cannot  expecl 
even  that  counsel  will  be  able  to  do  his  duty  to  hi3  client  witliout 
this  pixjtection.  There  is  certainly  a  necessity  of  preycnting  those 
obstructions  to  the  administration  of  justice  ;  but  how  ?  Indict- 
ment) information  or  civil  action  have  been  suggested.  Now 
permit  me  to  make  a  few  observations  on  this  doctrfne.  Sup- 
pose the  interruption  to  the  administration  of  justice  occurred  in 
the  supreme  couit  of  Pennsylvania.  An  indictment  cannot  be 
found  on  the  criminal  side,  as  the  supreme  court  have  no  grand 
jury.  The  judges  of  the  supreme  court  I  j^uppose  are  obtiged 
to  submit  to  the  indignity  in  patient  silence.  The  same  reason* 
ing  applies  with  greater  force  to  the  i-egister'a  and  orphan's 
couits,  where  no  actions  are  bixjught,  but  where  such  proposi** 
tions  are  settled  as  require  no  ']\ivy  at  all.  Upon  such  terms  the 
couita  of  common  pleas  could  not  punish  the  most  flagrant  con- 
tempt against  its  authority,  as  they  ai'e  also  without  a  grand  jury* 

A,  circumstance  occurred  in  Philadelphia,  soma  time  since* 
Two  brothers  were  connected  in  business  very  extensively— 
one  pf  them  died — the  whole  of  the  property  came  into  the 
hands  of  the  survivor,  who  became  exceedingly  embarrassed^ 
and  iv^as  about  to  take  the  benefit  of  the  bankrupt  act-— on  thiS| 
application,  was  made  on  the  part  of  the  widow  and  children 
to  the  orphan's  Court,  and  he  was  immediately  railed  upon  by 
process  of  attachment,  either  to  do  justice  to  the  widow  and  or- 
phan^,  or  be  punished.  The  result  wasy  tha^  security  was 
givepi  for  the  money,  and  the  widow  and  her  children  saved 
fron^. penury  and  distress;  and  nothing  else  but  the  exercise 
of  this. power)  which  conveyed  the  terror  of  immediate  com^ 
mittment,  enabled  the  orphan's  Court  to  redress  the  injuries 
of  the  widow  and  orphan.  I  here  put  the  question:  Would 
the  injured  party  have  obtained  the  same  justice  had  he  been 
proceeded  against  by  indictmenti  information  or  civil  action  I 
Certainly  noL 

I  ^k  the  gentlemen  to  shew  me  a  precedent,  where  any 
pers(^  has  been  indicted  for  a  contempt.  If  a  contempt  is 
committed  it  no^u^t  be  punished  in  the  same  Court  in  which  it 
is  perpetrated.  Then  how  could  the  Supreme  Court  punish  a 
contempt  by  indictment?  Why,  say,  the  gentlemen,  this  can  be 
ordered  so  that  the  Court  of  quarter  sessions  can  proceed  against 
the  pffei^der^.by  indictment.  This  is  strange  reasoning  indeed! 
The  jSuprepe  Court  to  be  dependent  on  the  inferior  Courts 
for  piotectiQul  Irepeat  it,,  that  an.  indictment  13 ^proper  for 
a  libdj  but  it  is  impossible  to  ia^xskX  &r  a  «0&te8apW-*WiU  m 
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inibrmation  answer  the  p\iq)ose  ?  No ;  that  is  intended  by  the 
constitution  to  be  restricted  to  officers  for  niisdemeanor.  It 
IB  limited  to  particular  cases  which  are  enumerated.  I  know 
Hot  by  what  process  justice  is  to  be  obtained,  but  by  the  process 
of  attachment,  in  cases  of  consequential  as  well  as  direct  con- 
tempts of  Court.  The  Court  of  Common  Pleas  and  the  Su- 
preme Court  have  no  grand  jury,  and  the  Orphans'  Court 
proceed  without  a  jury  of  any  kind. 

As  the  committee  of  grievances,  and  I  believe  the  House 
of  Representatives  also,  seem  willing  to  concede  that  in  re- 
gard to  contempts  committed  in  the  face  of  Courts,  the  sum- 
mary process  is  a  necessary  power,  and  that  the  Courts  are 
vested  with  it :  Whatever  doubts  may  be  on  the  minds  of 
gentlemen  with  regard  to  the  mode  of  proceeding,  I  think 
the  distinction  is  perfectly  clear  between  a  contempt  of  Court 
and  a  criminal  case ;  the  cbnstitution  directs,  that  in  all  cri- 
minal cases  the  offender  shall  be  proceeded  against  by  in- 
dictment ;  but  makes  no  provision  for  the  speedy  punishment 
of  offences  of  this  nature,  which  are  therefore  left  to  be 
punished  according  to  the  common  law.  Ff  a  man  strikes 
the  chief  justice  and  drives  the  other  justices  from  the  bench, 
if.  he  was  to  be  proceeded  against  by  indictment,  all  they 
could  do  would  be  to  make  him  give  bail ;  or  if  it  is  not  a 
matter  of  indictment  but  to  be  proceeded  against  by  infor- 
matioBy  ho  may  strike  as  long  as  he  can  repeat  the  blow. 

With  respect  to  contempts  there  must  be  some  rule  of  ge- 
fiend  construction.  Mr.  Justice  Blackstone,  in  the  passages 
cited  by  my  colleague  in  the  first  instance,  and  by  my  anta-  . 
gonist  in  the  second,  says  that  the  reason  of  the  law  shews  . 
its  extent ;  at  the  same  time  that  he  is  the  firm  advocate  of 
jury  trial,  he  also  lays  down  clearly  as  an  essential  appendage 
the  summary  process  by  attachment.  Judge  Tucker  does  not 
suggest  that  the  process  of  attachment  is  inconsistent  with 
the  constitution  pf  the  United  States.  Whoever  will  take  the 
pains  to  examine  properly,  will  find  his  design  was  to  point 
out  where  the  common  law  was  applicable  to  the  constitution  . 
of  the  United  States.  When  speaking  of  the  eulogium  of 
Justice  Blackstone  upon  the  trial  by  jury,  he  says,  it  is  owing 
to  the  trial  by  jury  that  Great  Britain  has  rode  out  so  many 
storms ;  if  it  had  not  been  for  that  privilege,  that  govern- 
ment never  would  have  been  able  to  exist  till  this  day.  This 
amiabje  character  has  never  hinted  any  doubts  as  to  the 
power  of  attachment,  he  has  never  given  us  one  single  word 
as  to  its  not  being  applicable  to  this  country ;  on  the  contrary^  ^ 
he  must  have  considered  it  as  the  guardian  of  the  iuilepend-' 
ent  9Skd  impartial  ttdmimstration  of  justice. 


[  ill  ] 

In  Sd  Black9tone^  379,  there  are  a  course  of  observations 
on  the  trial  by  jury,  written  in  the  most  nervous  manner, 
that  is  to  be  found  in  any  author  here  or  elsewhere  on  this 
subject.  I  will  merely  give  the  introductory  and  concluding^ 
essays ;  the  Senate  may  at  leisure  look  at  the  remainder.  The 
whole  is  well  worth  their  perusal. 

"  Upon  these  accounts  the  trial  by  jury  ever  has  been,,  and 
I  trust  ever  will  be,  looked  upon  as  the  glory  of  the  English 
law.     And,  if  it  has  so  great  an  advantage  over  others  in  rc- 

fulating  civil  property,  how  nmch  must  that  advantage  he 
eightened,  when  it  is  applied  to  criminal  cases  I  But  this  we 
must  refer  to  the  ensuing  book  of  these  f:ommentaries :  only 
observing  for  the.  present,  that  it  is  the  most  transcendent 
privilege  which  any  subject  can  enjoy,  or  wish  for,  that  he 
cannot  be  affected  either  in  his  property,  his  liberty,  or  hia 
person,  but  by  the  unanimous  consent  of  twelve  of  his  n^eigh* 
hours  and  equals.  A  constitution,  that  I  may  venture  to  affirm 
has,  under  providence,  secured  the  just  liberties  of  this  na- . 
tion  for  a  long  succession  of  ages.  And  therefore  a  celehrat* 
cd  French  writer*,  who  concludes,  that  because  Rome,  Sparta, 
and  Carthage  have  lost  their  liberties,  therefore  those  of 
England  in  time  must  perish,  should  have  recollected  that 
Rome,  Sparta,  and  Carthage  were  strangers  to  the  tiial  by 
jury." 

^'  Yet,  after  all,  it  must  be  owned,  that  the  best  and  most 
effectual  method  to  preserve  and  extend  the  trial  by  jury  in 
practice,  would  be  by  endeavouring  to  remove  all  the  defects^ 
RS  well  as  to  iniprove  the  advantages,  Incident  to  this  mode 
of  enquiry.  If  justice  is  not  done  to  the  entire  satisfaction  of 
the  people,  in  this  method  of  deciding  facts,  in  spite  of  all 
encomiums,  and  panegyrick  on  trials  at  the  common  law,  they 
will  resort  in  search  of  that  justice  to  another  tribunal ;  though 
jnore  dilatory,  though  more  expensive,  though  more  arbitra* 
ty  in  its  frame  and  constitution." 

Now,  sir.  Justice  Blackstone  after  this  eulogium  on  the  trial 
by  jury,  considered  the  process  of  attachment,  to  punish  con- 
tempts by  summary  process,  as  one  of  the  best  means  of  pre- 
serving the  purity  of  jury  trial.  If,  then,  Mr.  Blackstone  could 
wrhe  such  an  essay  on  trial  by  jury,  he  could  not  be  cold  to 
the  rights  of  man.  Any  thing  says  the  elegant  writer, "  which 
demonstrates  a  ^oss  want  of  that  regard  and  respect,  which, 
once.Courts  of  justice  are  deprived  o5  thwr  authority  (so  ne* 
cessary  for  Ih^  good  order  of  the  kingdom)  is  entirely  lost 

among  thb'p^ople,**  is  a  contempt  and  puwshable  in  a  sum* 
jnajy  way; 

•  ^ontcsqiucn* '         "       ' 
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Tou  have  already  heard  read  the  passage  in  the  4th  vol.  of 
Blackstone,  pag,e  285,  where  the  power  of  punishing  con- 
>  tempts  both  direct  and  consequential  are  said  to  have  been 
exercised  as  early  as  the  annals  of  EngUsh  law  extend. 

The  provisions  and  remedies  of  law  are  generally  adapted 
to  prevent  or  punish  the  evils  which  more  frequently  happen. 
Where  one  offence  happens  in  the  view  of  the  Court,  two  will 
take  place  out  of  Court,  as  may  naturally  be  supposed.  In  the 
presence  of  the  Court  attempts  of  interruption  will  seldom  be 
made,  if  the  remedy  is  confined  to  offences  of  this  description 
•—.whilst  out  of  Court  the  evils  and  the  insults  would  be  fre- 
quent—the means  prescribed  not  being  commensurate  to  the 
object  of  keeping  the  streams  of  justice  pure.  The  compo- 
nent and  constituent  parts  of  the  law  require  on  this  head  a 
general  and  fixed  principle — ^it  has  therefore  been  adopted 
from  the  remotest  periods  of  the  law  itself.  It  is  not  Uke  the 
case  of  general  warrants,  which  has  been  referred  to — not 
for  the  advancement  of  arbitrary  power — ^but  for  the  preser* 
•ration  of  the  trial  by  jury  and  the  liberty  of  the  citizen. 

.  Sir,  the  instance  of  the  admiralty  Court  was  mentioned  by 
my  colleague,  and  the  answer  was,  that  it  was  reserved  in  the 
constitution,  which  recognized  the  admiralty  jurisdiction* 
That  it  was  reserved  in  the  constitution  we  well -know,  but 
we  also  know  that  the  Court  of  admiralty  established  a  differ- 
ent practice  from  other  Courts,  and  for  a  specific  purpose- 
but  the  first  article  of  the  constitution  expressly  made  trial 
by  jury  the  leading  principle ;  and  that  according  to  the  com- 
mon law. 

It  is  impossible  that  the  Court  of  admiralty  can  go  on,  un- 
less it  has  the  liberty  to  enforce  its  decrees  by  the  process  of 
attachment.  I  ask  the  fearned  counsel  whether  there  is  any 
other  mode  by  which  those,  Courts  who  proceed  without  a 
jury  can  carry  their  decrees  into  effect  but  by  the  process  of 
attachment.  For  instance  in  the  register's  Court:  A  man 
on  his  death-bed  confides  to  my  care  his  last  will  and  testa- 
ment—I conceal  it  for  sinister  purposes.— The  family  of  the 
deceased  apply  to  the  register— the  register  sends  for  wit- 
nesses and  cites  me  to  appear  before  him  and  produce  the 
will— I  refuse  to  go.  What  process  but  that  of  attachment 
will  grant  relief  to  the  injured  party  ?  I  ask,  if  that  was  not 
the  case,  whether  I  might  not  go  to  England  or  elsewhere 
with  the  money  of  the  estate,  long  before  a  civil  action  could 
reach  me  ?  If  executors,  guardians  or  trustees,  intrusted  with 
minor's  estates,  refuse  to  settle  accounts  or  to  give  security > 
where  they  are  wasting  the  estate,  what  other  remedy  tbaxi 
attachment  remains  agaiast  the  delinquents  i 
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Before  any  expression  of  the  legislature  take^  place  on  this 
subject,  it -ought  to  be  done  with  deliberation  ;  you  ought  to 
^ive  it  your  most  serious  reflection  before  you  make  altera- 
tions,  which  may  operate  in  ten  thousand  way s^  and  perhaps 
in  many  of  them  it  might  operate  injuriously.  Much  caution 
ought  to  be  used,  because  although  the  legislature  might 
think  they  were  preserving  the  liberty  of  the  citizen  they 
might  endanger  his  most  sacred  rights. 

I  have  stated  most  of  the  reasons  for  the  exercise  of  this 
9tttthority  ;  and  I  flatter  my  self  that  the  Senate  will  admit  that 
there  is  great  reason  for  continuing  this  power,  as  a  security 
for  the  inestimable  trial  by  jury.  I  acknowledge  it  is  a  great 
f^uthority ;  but  there  must  be  such  an  authority  vested  some 
"where,  to  strike  terror  into  evil  doers.  .  I  confess  it  is  liable 
to  abuse,  and  may,  with  the  best  intentions*  be  improperly 
exercised,  but  I  do  not  see  how  the  Courts  can  do  without 
the  power.  Whenever  it  happens,  through  inadvertency^  to 
he  unduly  exerted  we  have  to  regret  the  circumstance,  but 
this  is  no  argument  against  the  necessary  exercise  of  the  pow- 
er. We  must  take  its  little  imperfections  as  some  of  the  alloy 
*wliich  we  have  heard  fc^m  the  opposite  counsel  is  mixed  with 
liberty.  All  power  is  inconvenient  to  some  people  ;  whether 
It  consists  of  a  Tarpeian  rock,  or  of  the  ^mildest  laws,  it  is 
alike  inconvenient  to  the  immoral)  the  turbulent  and  vicious. 

We  have  been  called  upon  by  the  opposite  counsel  to  draw 
a:  line  beyond  which  this  power  is  not  to  extend.  There 
could  have  been  no  line— the  power  must  have  been  indefi-» 
nite— for  if  it  was  circumscribed  they  might  as  well  be  divest- 
ed of  it  altogether — one  of  the  two  must  certainly  have  been 
the  case — either  the  Court  cannot  punish  a  contempt  commit*, 
ted  in  their  view,  or  they  must  have  the  power  in  every  case 
appurtenant  to  their  administration  of  justice.  All  contempts 
»mst  be  equally  within  their  reach. 

I  would  proceed  to  shew  how  this  power  has  been  rescrved^ 
td  the.  Courts  by  the  constitution  of  1776,  and  consequently- 
by  the  constitution  of  1790  ;  but  having  as  I  suppose  fatigued 
the  patience  of  the  Senate,  and  as  I  feel  exhausted  by  my : 
e^Jertions  in  giving  what  is  by  some  deemed  to  be  the  mius-  " 
tyl black  letter  definitions  of  the  law,  I  will  refer  to  another^ 
J^i'nd  of  authority  which  will  afford  a  moment's  amusement  * 
Aiid  relief  to  the  mind,  and  ^11  shew  that  the  reasoning  be* ' 
tvfhpen  a  monarch  and  a  chief  justice  is  capable  of  affording  us 
instruction.    I  refer  to  what  must  be  fresh  in  the  recollection  ^ 
of'evfery  historian.    It  is  to  be  found  in  Shakespeare's  works, '' 
iia'ttre^  sfeene  between  the  late  Prtpce , of  Walea>  about  to^as*'^^ 
ceQd  the  throne,  as  Henry  the  V.  aud  the  chief  justice  who 
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bad  committed  him  during  his  father's  reign  for  rufdelf  strik- 
ing him^  while  sitting  in  Court.  The  reasoning  of  the  chi€f 
justice  applies  with  full  force  to  the  present  question.  {Shake* 
ifieare^e  Henry  IV.  Second  fiari.  Act  V.  Scene  VL  See  Afi^ 
pendixy  note  G.  S.]  This  speech  of  the  chief  justice  is  replete 
with  good  sense,  and  a  proper  spirit  of  independence ;  nor 
is  Henry's  answer  less  becoming  his  acquired  dignity.  Every 
good  subject  must  wish  that  whoever  holds  the  British  sceptre 
may  entertain  similar  sentiments.  I  contend,  sir,  that  this  is 
as  precisely  a  precedent  of  the  Court  of  King's  Bench,  as  can 
be  given ;  and  this  as  early  as  the  reign  of  Henry  the  IV. 
Such  was  the  practice  at  that  time,  and  such  the  respect  paid 
to  the  due  administration  of  justice  even  in  those  days,  that 
the  immediate  heir  to  the  throne  of  England,  for  a  grass 
and  outrageous  contempt  of  justice,  was  not  suffered  to  escape 
punishment,  but  was  rebuked  and  instantly  sent  to  prison.  If 
such  is  the  zeal  with  which  they  preserve  the  purity  of  the 
administration  of  justice  in  Great  Britain,  I  hope  it  will  be 
thought  worthy  of  imitation  in  this  country,  where  liberty  is 
the  foundation  stone  ;  where  the  protection  and  independence 
of  the  judiciary  is  made  absolutely  necessary  from  the  xtrj  ^ 
nature  of  our  government ;  and  where  the  trial  by  jury  must 
be  sacredly  preserved. 

Adjourned. 


THURSDAY,  January  24,  1805. 

Mr.  lN6ERS0LL-*in  continuation. 

Mr*  Speaker  and  Gentlemen  qf  the  Senate^ 

When  I  quoted  and  read  last  night  from  a  book  of  plays^ 
I  did  not  mean  to  treat  this  case  in  a  ludicrous  tnanner  or 
with  the  most  distant  degree  of  levity.  It  will  be  found  that 
the  same  case  is  reported  and  has  been  copied  into  the  books 
of  the  law.  But  I  trust  I  have  shevm  that  preventing  any 
publications  that  may  obstruct  a  fair  hearing  by  the  Court  and 
jury,  is  absolutely  necessary  for  the  purity  of  jury  trial.  Any 
thing  calculated  to  prejudice  the  Court  or  jury  before  the. 
cause  is  heard  must  be  highly  injurious.  In  order  to  strength* 
en  this  part  of  my  argument,  I  refer  to  Judge  Wilson's  works, 
third  volume ;  not  so  much  vrith  respect  to  the  beauty  of  ex« 
pression,  as  to  the  strength  of  his  remarks  upon  this  subjects 
[3d  Wilson^  35.]  "  Prejudices  may  naturally  arise,  or  may 
be  artfully  fomented,  against  the  crime  ;  or  against  the  maA 
who  is  charged  with  having  committed  it.  A  delay  should 
be  allowed  that  those  prejudices^may  subside,  and  that  neither 
the  judges  nor  jurors  may]  at  the  trial}  act  under  tht  batim^ 
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jUtiag  impressions  of  sentimentB  a>nceived  before.the  evidence 
is  heard,  instead  of  the  calm  influence  of  those  which  should 
be  its  impartial  and  deliberate  result.** 

I  now  proceed  to  consider  the  authorities  that  this  power^ 
which  I  contend  is  necessary,  has  existed  in  the  Courts  of 
common  law,  and  been  approved  of  time  immemorial,  where- 
of the  memory  of  man  runneth  not  to  the  contrary  ;  and  that 
there  is  no  knowledge  of  pcoeeeding  to  the  contrary,  in  all 
Courts  proceeding  according  to  common  law.  With  regard 
to  chancery  cases  I  shall  say  no  more  about  them,  than  to 
reply  to  the  answers  made  to  those  already  cited :  I  shall  con- 
.fine  myself  to  common,  law  oases,  applying^  them  to  con* 
temptsxommitted  out  of  the  view  of  the  Court.  [3  Atkina^ 
469.  See  A^ifiendixi  note  G*.fiage  7.]  It  has  been  answered 
that  it  is  predicatedon  &  cause  then  depending  in  Court.  The 
circumstances  of  this  case  are  particularly  strong  in  favor  of 
the  doctrine  we  contend  £br ;.  and  I  trust  that  the  Court  will 
retain  the  distinctLcm^  noticed  in  it.  The  Lord  Chancellor 
takes  the  distinctiom.  [reads]  He  says  not  only  in  an  action, 
but  as  to  any  thing  before  me,  on  which  I. am  to  exercise  my 
opinion,  there^  shall  be  no  publication. .  It  cannot  make  much 
difierence  if  there  has  even  been  a  definitive  sentence  and 
decree,  because  on  proper  ground  being  shewn^  ar*  second  trial 
might  be  ordered..  It  will  be  found  too,  that,  the  objection 
was  considered  whether  its  not  reflecting  on  the  judge's  per- 
son or  judicial  character, did  not  render  the  publication  harm- 
less. There  is  some  difference  between  reflecting  on  his  per- 
sonal and  professional  character...  Hi  the  last  case  there  is 
not  so.much  danger  of  his  passions,  mingling  with  his  preju- 
dice in  form^g  his  judgment,  it  has  not  so  much  bias  on  his 
mind,  as  when,  the  contempt  is  against  his  personal  or  pri- 
vate,character.  Here  it  is  stated  that  there  are  three  differ- 
ent kinds  of  contempts  The«  first  is  scandalizing  the  Court 
itself— the  second  is  in^  abusing  the  parties  who  may  be  con- 
cerned in  causes— the. tiiird,  in  prejudicing  mankind  against 
persons  before  the  cause. is  heard;  And  we  have  authority  for 
adding  a  fourth,  that  of  publishing  relative  to  a  cause  after  a 
decision  has  been  had  on  it;  because  a.  new  trial  might  be 
granted  and  a  different  decision  be  made.  The  second  kind 
of  contempt,  here  enumerated,  applies  particularly  to  the  case 
of  Thomas  Passmore*. 

Sir,  notwithstanding  that  we  have  authority  for  saying  that 
even  if  the  suit  should  have  been  dismissed,  a -contempt  may 
be  committed ;  yet  we  are  willing  to  consider  the  subject  as 
it  is  restricted  by  the  opposite  counsel,  "  that  there  should, 
be  a  cause  depending  at  the  time  of  publication."  I  will  joia 
issue  with  ium  suid  will  refer  to  the  record  of  the  Supreme. 


Court.  1  think  we  shall  find  that  the  case  comes  within  the 
gentleman's  own  definition  ;  and  that  the  judgment  of  the  6th 
of  August  was  not  voidable  only,  but  void  absolutely  for  the 
obvious  reason  that  there  was  no  authority  to  enter  it.  The 
second  judgment  was  wrong  entered  to  the  18th — it  was 
equally  a  nirllity,  because  the  warrant  gave  authority  to  enter 
judgment  only  on  the  first  agreement— on.  the  report  of  twa 
referrees^ 

I  am  not  going  to  advert  to  Mr.  Bayard's  acquiescence  or 
disagreement  to  the  appointment  of  an  umpire.  If  he  did 
consent,  the  only  consequence  would  be  that  the  award  of  the 
arbitrators  would  be  the  ground  of  an  action.  In  regard  ta 
the  report  it  would  not  have  made  the  difference  of  a  hair. 
The  informality  of  the  entry  would  have  been  sufficient,  in 
any  event,  to  destroy  its  effect.  But  even  the  implied  con- 
sent of  Mr.  Bayard  never  came  before  the  Court. 

The  agreement  did  not  authorise  judgment  on  the  report 
of  an  umpire.  This  Passmore  was  apprized  of,  on  applica- 
tion to  Mr.  Burd,  who  is  as  well  acquainted  with  the  rules  of 
practice  as  any  man  in  Pennsylvania,  without  exception. 
When  Passmore  first  applied  to  have  it  entered,  Mr.  Burd 
says,  "  we  can*t  enter  this  agreement,  because  that  judgment 
is  to  be  confessed  by  an  attorney,  and  therefore  without  the 
attorney's  name  it  cannot  have  legal  effect.**  The  agreement 
without  the  power  of  attorney  did  not  authorise  him  to  con- 
fess judgment,  nor  did  that  which  gave  power  to  an  at- 
torney authorise  the  I'eferrees  to  do  it.  Allow  me  to  shew 
the  honorable  Court  that  I  am  correct  in  my  statement,  that 
the  agreement  did  not  authorise  judgment  on  the  report  of 
the  umpire.  '*  We  the  underwriters}  &c,  [See  fiage  51  qf 
this  bookJ\ 

I  certainly  may  hazard  the  assertion  without  much  danger 
of  being  contradicted,  that  when  an  authority  is  given  to  two 
it  can  be  exercised  by  them  only.  It  must  be  executed  joint- 
ly and  in  no  other  way.  On  this  a  decision  was  fully  had  in 
a  cause  in  the  circuit  Court  of  the  United  States  wherein  I  was 
concerned.  A  commission  was  issued  to  a  foreign  country  to 
take  the  depositions  of  witnesses.  The  commissioners  were 
named,  one  or  more  on  each  side,  and  they  were  authorised 
to  take  the  depositions.  The  commissioners  on  the  part  of 
the  defendant  executed  the  commission ;  but  in  this  the  com* 
missioners  on  the  part  of  the  plaintiff  had  not  joined.  We 
contended  that  the  proceeding  was  irregular  and  void— that 
the  authority  must  be  strictly  pursued.  The  Court  detcr- 
Tuiiied  clearly  and  explicitly  that  the  proceedings  were  info^r 


mart,  that  an  authority  given  to  two  mast  be  exercised  b^^both^ 
and  upon  that  ground  they  rejected  the  evidence. 

The  judgments  of  the  6th  of  August,  and  I8tb  of  August 
^ere  not  only  voidable,  but  void  to  all  intents  Mid  purposeSf 
and  the  evidence  is  resistless  that  the  action  was  depending 
on  the  8th  of  September,  ISOS,  as  much  as  it  was  on  the 
first  moment  of  its  institution.  Secondly,  sir,  I  beg  leave  to 
read  a  part  of  the  record  in  order  to  shew  that  on  the  6th  of 
September,  it  was  considered  by  Thomas  Passmore  and  his 
counsel  to  be  in  full  life.  This  was  only  forty-eight  hours 
before  the  publication,  and  during  that  time  nothing  had  taken 
place  that  could  possibly  put  a  stop  to  it.  *'  At  a  Supreme 
Court  held  at  Philadelphia  on  the  6th  day  of  September,  1802," 
&c.  \_See  page  55  of  this  book, 1  Here,  sir,  it  appears,  by  the 
record  itself,  that  the  execution  was  set  aside ;  and  that  on 
motion  of  Mr.  Levy  a  rule  was  obtained  to  take  depositions 
in  said  cause  oh  twenty-four  hours  notice,  and  the  hearing  of 
said  argument  postponed  until  the  following  term.  What  ar- 
gument, sir  ?  The  argument  on  the  exceptions  to  the  report 
of  the  referrees.  That  would  have  been  in  December  fol« 
lowing.  \ 

I  consider  the  above  acts  to  be  sufficiently  explanatory  of 
Pasi^jnore's  knowledge  on  this  occasion.  They  contain  the 
declaration  of  all  parties  that  tiie  suit  was  still  depending, 
I  do  contend  with  the  most  perfect  confidence  that  those 
grounds  are  sufficient  to  establish  the  perfect  knowledge  of 
Thomas  Passmore  as  to  the  suit  being  still  undecided.  It 
must  be  beyond  dispute  that  the  judgments  were  a  mere 
nullity;  Even  if  they  had  been  regularly  filed  and  perfectly 
^  unexceptionable,  the  very  filing  of  exceptions  to  the  award 
would  have  suspended  the  effect  of  the  judgment,  and  until 
the  Court  had  decided  on  the  exceptions  the  action  woul4 
have  been  in  full  force  and  operation. 

In  the  case  of  Poole  and  Sacheveral,  although  the  publica* 
tion  was  after  a  verdict  and  decree,  and  the  intention  appeared 
to  be^  innocent,  yet  as  a  new  trial  might  be  granted,  the  pub« 
licatlon  was  adjudged  a  contempt.  There  had  been  as  hercy 
a  judgment  irregular,  but  a  verdict  unexceptionable  in  every 
particular.  '^  In  the  spiritual  Court  it  was  adjudged  a  good 
marriage,  &c."  [See  Afifiendix  fiage  25.]  I  beg  leave  to  ob- 
serve that  this  was  not  done  in  view  of  the  Court,  it  was  not  ar^ 
immediate  but  a  consequential  contempt.  One  of  the  objec- 
tions in  this  case  was  that  no  witnesses  had  come  in.  A  sirni* 
lar  kind  df  apology  is  made  for  Passmore,  that  the  paper  had 
not  been  seen  by  any  person  but  Mr.  Kitchen.  But  this  is 
equally  futile.    He  would  have  done  all  h^  could  ta  injure  the 
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feelings  and  Interest  of  Mr.  Bayardy  but  it  is  said  he  was  in* 
temipted  by  Mr.  Kitchen's  tearing  down  the  paper.  Mr. 
Passmore  was  certainly  not  the  less  criminal  on  that  account* 
He  evinced  no  desire  to  put  a  slop  to  the  business. 

Another  objection  in  the  ease  of  Poole  vs.  Sacheveral  was 
that  "  the  matter  was  now  over,  (viz.)  the  sentence  in  the 
spiritual  Court  and  the  trial."  I  pray  the  Court  to  compare 
this  with  Passmore's  case.  In  the  case  between  Passmore. 
and  Pettit  and  Bayard  the  cause  was  not  over.  It  was  con- 
tinued, and  is  yet  pending  for  a  trial  by  jury.  Here  with, 
regard  to  the  Court  of  Chancery  the  question  was  considered 
as  done,  and  therefore  at  the  time  of  publication  there  was  no 
cause  whatever  depending.  There  was  no  day  appointed  fori 
argument  as  in  this  instance.  Though  the  judgment  of  the 
spiritual  Court  was  confirmed  by  the  Court  of  delegates,  and 
a  decision  had  at  common  law,  yet  the  Chancellor  very  pro- 
perly declares  ^  it  is  not  over,*'  for  on  the  reward  offered, 
affidavits  might  come  in,  which  would^  probably  induce  the 
Court  to  grant  a  new  trial.  I  beg  leave  to  ask  if  the  opinion 
^f  the  Lord  Chancellor  does  not  apply  in  the  present  instance ; 
where  although  there  was  a  judgment,  yet  if  the  Court  should 
afterwards  find  the  exceptions  well  founded,  the  award  would 
be  set  aside  and  the  cause  remain  to  be  tried  by  a  jury. 

I  pray  the  attention  of  the  Court  to  the  meaning  of  the 
Lord  Chancellor,  as  to  a  cause  being  depending  so  long  as 
the  judgment  was  liable  to  be  overturned.  So  long  as  there 
b  a  chance  of  the  cause  being  overturned  it  is  consider- 
ed as  depending.  Well,  we  have  it  sufficiently  clear  that 
Thomas  Passmore's  suit  against  Pettit  and  Bayard  was  car- 
vied  on  to  December  term,  although  he  published  his  jlibei 
in  September. 

I  shall  trouble  the  Court  with  none  of  the  chancery  cases 
but  what  the  learned  counsel  for  the  prosecution/  has  adverted 
to.  I  shall  confine  myself  to  common  law  cases,  though  I 
don*t  know  why  chancery  cases  are  not  as  applicable  here  as 
(common  law  cases.  On  the  hearing  at  the  September  term,, 
the  cause  to  be  argued  before  the  judges  was  upon  the  same 
principle  as  in  chancery  in  every  particular.  It  was  to  hear- 
the  credibility  of  witnesses,  and  the  same  mode  of  proceed- 
ing, is  had  in  chancery  as  at  common  law.  So  early  as  in 
1699,  the  chancery  allowed  it  to  be  in  the  election  of  the  de- 
fendant whether  he  would  have  interrogatories  filed,  or  acqui- 
^ce  in  the  affidavit. 

In  the  rule  for  taking  depositions  we  find  it  in  the  margin 
in  this  way,  ^  Thomas  Faiitnorc  vs.  Andrew  PettU  4nd  Jn* 
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drevf  Bayard,^  This  rule  was  taken  on  tlie  6th  of  Septcm^ 
ber,  by  Mr.  Levy,  the  counsel  of  Mr.  Passmore.  Was  Mn 
Passmore  present  or  not  present  when  his  counsel  took  this 
rule  for  taking  testimoney  in  the  cause,  and  when  the  hearing 
of  the  argument  in  said  cause  was  postponed  until  the  Decern* 
ber  term.  He  was  present,  sir,  and  it  is  not  creditable  that 
in  forty-eight  hours  the  thing  should  have  totally  escaped 
his  recollection. 

The  principle  of  punishing  contempts  will  operate  stronger 
here  than  in  England,  because  we  are  more  zealous  to  pre* 
kerve  the  purity  of  trial  by  jury,  and  I  may  be  allowed  to  saf 
hi  the  language  of  Mr.  Curran,  that  the  jury  should  come 
into  the  box  ^  widiout  any  previous  stain  or  prepossession^ 
prejudice,  passion,  hope,  fear  or  interest."  Unless  this  was 
the  case  the  trial  by  jury  instead  of  being  a  blessing  would 
inevitably  prove  to  be  a  curse. 

Under  the  head  of  the  constitution,  I  shall  have  occasion 
to  shew  this  honourable  Court  that  punishing  contempts  by 
attachment  was  the  uniform  practice  of  the  Court  of  West* 
sninster-hall  from  time  immemorial,  that  it  had  obtained  in 
England  and  had  been  approved  of  for  five  centuries  before 
that  constitution  was  framed.  This  practice  has  been  invaria- 
bly applied  to  consequential  contempts—to  contempts  com* 
mitted  out  of  Court.  Indeed  attachments  for  contempts  are 
never  used  for  such  as  are  committed  in  view  of  the  Court. 
The  judges  order  the  officer  to  take  the  offender  immediately 
to  prison,  and  a  minute  is  made  on  the  record  by  the  clerk* 
There  is  no  other  process.  This  is  for  the  purpose  of  pre« 
venting  an  obstruction  of  the  Court.  The  fact  being  com* 
mitted  before  the  Court  is  ascertained,  and  it  would  be  use* 
less  and  unnecessary  to  go  through  the  forms  of  an  attach* 
ment. 

The  next  case  which  I  refer  to  is  Shebbeare's.  It  has 
been  hinted  that  we  have  nothing  to  do  with  it— that  it  does 
not  apply.  But  I  am  of  opinion  that  it  embraces  principles 
directly  applicable  to  our  subject.  I  will  be  permitted  to  reid 
it.    \^See  Appendix  page  14.] 

It  is  the  peculiar  province  of  the  judges,  and  I  hope  it  will 
always^  be  such,  to  say  what  the  law  is9  not  what  it  ought  to 
be.    They  have  no  right  to  legislate. 

Here,  sir,  as  to  the  material  parti  the  affidavit  ts  explicit 
thatethe  defendant  meant  to  execute  the  sentence  in  the  usual 
way ;  and  he  positively  swore  that  according  to  informatioii 
^e  looked  upon  it  to  be  the  usual  and  ordinary  way.    But  tM 


jittempt  to.  justify  the  contempt  was  in  this  instaDce  cotjisideiw 
ed  as  an  aggravation,  and  the  rule  was  abo  adhered  to,  that 
the  defendant's  swearing  according  to  his  beHef  .dpes  not  ex? 
cuse  nor  exonerate  him  from  the  penalty  of  tl^e  law» 

This  case  was  decided  before  some  of  the  ijiost  eminent' 
judges  in  England,  and  among  the  rest  Judge  Fo.s^r,  who  waa 
as  eminent  for  integrity  as  Lord  Mansfield  was  for  his  wisdom 
and  learning. 

1  believe  that  I  yesterday  adverted  to  Vernon  and  Scriven« 
I  will  not  read  the  cases,  but  in  pages  283$  299.  and  386,  and 
in  vother  parts  of  the  work}  the  Court  will  find  a  rpatial  of  a 
number^  not  of  chancery,  but  of  common  law  casesy  to  shew 
that  the  proceeding  by  attachment  is  a  power  without  which 
the  rules  of  the  Court  could  not  be. enforced;  and  that  th« 
Courts  of  common  law  are  as  uniform  as  to  the  mode^of  pro-^ 
ceeding  as  the"  are  in  chancery. 

\9t  Strange^  IS5.  This  is  a  common  law  case,  and  waa 
decided  before  that  same  Lord  Cambden,  of  whom  the  learn" 
cd  counsel  for  the  prosecution  has  spoken  of,, as  the  .friend 
of  justice,  the  friend  of  trial  by  jury,  and  champion  of  .the 
lights  of  the  people.  The  same  who  opposed  tlie  operatipti 
of  the  general  warrants,  and  who  in  the  whok  cour^  of  his 
life,  from  his  cradle  to  his  grave,  never  gave  an  indicatioa 
hostile  to  the  liberty  of  the  subject, 

[Mr.  Iligersol  here  read  the  case,  "  Donmaia  Rexys.  J6nc9 
—The  defendant  having  treated  the  process  of  the  Court  con- 
temptuously', an  attachment  went  against  him,  without,  a  rule 
to  shew  cause  J  (according  to  Salk.  84.)  and  there  being  inti* 
mations  tha(  he  relied  on  th«  assistance  of  hi»  fellow  workr 
men  to  rescue  him,  the  Court  sent  for  the  sheriff  of  ,Mid^ 
dlesesc  into  Court)  and  ordered  him  to  take  a  sufficient  force.^*J 

•  » 

They  considered  even  the  rule  to  shew  cause  as.,  unneces* 
sary.  He  had  treated  their  process  with  contempt,  and  thejr 
issued  their  attachment  immediately.  This  was  not  a  con* 
tempt  committed  in  view  of  the  Court.  If  it  bad .  been^  thcr 
prihciple  is  nearly  the  same.  The  contempt  must  not  pass, 
unpunished.  The  differencte  is  so  trifling  that  there  is  not  an 
instance  where  the  distance  of  the  party  j6rom  the  Court  is 
xnentioped  or  referred  to.  Nor  was  this  the  case  of*  an  officer 
of  the  Court.  It  was  the  case  of  an  individual}  like  that  of 
Mr.  Passmore. 

In  the  same  book,  page  444,  Dominua  Rex  vs.  -^r^er— We^ 
fend  another  a^utbority.  .  The  ii»|xager.  speaks  of  a^distinctlQK 
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ffefweea  common  sense  and  artificial  reasoning  in  the  eye  of 
tne  law  ;  ahd  lie  has  said  that  these  causes  were .  all  made  by. 
the  king.  The  fact  is,  that  wheji  the  motion  is  first  made 
it  is  always  made  in  the  name  of  the  individual  and  not  in 
the  name  of  the  king.  It  is  first  made  in  the  name  of  the  in-. 
Juried  party.  The  -  same  principle  operates  in  this  country, 
and  it  is- explained  in  Wallace's  Reports,  page  134.  So  it  was 
in  Oswald'*  case.  The  application  is  first  made  by  the  party 
i^upposed  to  be  injured,  and  it  is  made  in  his  name  ;  but  if  it 
deserves  further  inquiry  and  an  attachment  issues,  it  assumes 
the  name  "of  the  sovereign  po^er.  Thus  in  the  circuit  Cour^ 
of  the  United  States  it  first  is  in  the  name  of  the  individual, 
and  afterwards  in  the  name  of  the  United  States  ; — ^nd  in  the 
Supreme  Court  of  Pennsylvania  his  name  is  dropped,  and  the 
name  of  the  Commonwealth  is  substituted.  An  action  of  for- 
cible entry  by  detainer  is  nothing  mote  than  to  obtain  redress 
for  a  private  injury,  although  it  is  in  the  name  of  the  Conw 
inonwealthr 

It  is  not  therefore  as  the  honourable  gentleman  has  told  usy 
that  these  kind  of  actions  are  brought  by  the  king..  It  is  a 
xhere  technical  definition,  of  ascertained  meaning,  where  thq 
application  of  the  individual  is  on  the  ciinl  aide  until  the  at- 
tachment issues,  when  the  proceedings  are  on  the  criminal 
feide  and  are  entitled  accordingly.  The  Court  know  nothing 
of  the  business  totil  they  receive  the  information  from  the 
complainant.  There  is  nothing  in  the  character  of  the  Court 
ivhich  otherwise  obliges  thom  to  take  notice  of  it.  To  say 
that  they  are't)ound  to  do  it^  and  that  they  must  see  all  these 
things  themselves,  would  be  exacting  qualifications  equal  to 
the  prescience  of  the  divinity  himselfr 

3d  BurrowSf^  1256.  {See  Jlfifiendixy  pa^e^O,^  I  heg  the 
very^  particular  attention  of  the  honourable  Court  to  this  caSe. 
It  would  seem  here  that  if  an  atonement  had  been  made  to  the 
prosecutor  it  would  have  operated  in  mitigation? — for  we  find 
the  obstinacy  of  the  defendant  spoken  of  as  an  aggravation:^ 
of  the  offence.  But  as  to  atonement  we  are  told  it  is  prosti- 
tuting dignity  and  propriety.  I  am  surprized  it  should  be 
Viewed  in  that  light.  In  Passmore  it  would  at  least  have  been 
just  and  honourable  to  have  made  an  atonement.  And  if  that 
should  have  induced  the  Judges  to  dispense  altogether  witji 
the  punishment ;  then  might  the  observation  alluded  to  by  the 
worthy  manager  apply,  and  "  the  recording  angel"  when  he 
^ut  it  in  at  heaven's  high  chancery,  "  drop  a  tear  and  blot  ijt 
out  forever." 

As  to  atonement  it  is  a  daily  practice,  it  is  sanctioned  in 
aU  judicial  proceedings,  and  it  will  be  xny  duty  hereafter  to 
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•bcfw  tJkt  Court  that  it  is  founded  on  principles  of  law  and 
justice*  But  atonement  on  the  part  of  Passmore  wa^  obsti» 
nately  refused.  The  Court  were  bound  to  protect  Mr.  Bayard 
«B  a  suitor  in,  Court  and  not  as  an  individual,  ahd  under  that 
view  they  -could  XK^t  dispense  with  the  pumshment « of  the 
offender* 

In  tliis  case  of  Wheeler,  not  only  the  report  ancj  judgment 
were  at  an  end,  but  the  money  was  actually  paid.  There 
was.  not  even  the  semblance  of  an  action.  But  there,  had 
been  a  rule  of  the  Court  of  King's  Bench,  and  that  rule  mi^st 
be  strictly  pursued.  Wheeler  had,  contrary  to  his  own  agree- 
inent  brought  a  bill  in  chancery  ; — and  this  >^  as  deemed  a 
contempts  After  the  business  appeared  to  be  compleatly  at 
on  tndf  ftfter  the  defendant  had  withdrawn  his  suit  and  paid 
the  mo«t  ample  costs,  the  Court  expressed  considerable  re- 
'•entmentr  But  as  he  had  smaited  severely  and  as  the  CoUrt 
did  m$,  wish  that  a  slight  sentence  should  stand  iip6n  their 
reoord$  they  waved  giving  judgment^  Ay  consent. 

Here  justice  to  the  injured  pai'ty  appeared  to  T?e  an  impor- 
tant consideration.  "  1  have/'  says  he,  "  to  request  satisfac- 
tion^ because  my  antagonist  agreed  to  abide  by  the  decision 
•  of  this  Courts  but  at  the  same  time  that  he  goes  to  the  Cpurt 
of  King's  Bench  and  promises  consent  to  their  final  decision,  he 
is  harrassing  me  by  his  suit  in  chancery."  The  Court  were 
bound  ta  g;ive  him  satisfaction,  and  it  was  equally  their  duty 
to  take  ci^re  that  their  proceeding  should  tiot  be  tteated  con« 
tefaiktupu^y^ 

Wheeler^  in  his  answers  to  the  interrogatories  says^"  t 
Dvn  the  fskct^  I  brought  the  bill  in  chancery,  but  ^  did  not 
tinderdladd  .the  rule.  X  did  not  know  that  I  had  consented  not 
to  bring  ^uch  bill." 

Thisi  siri  is  surely  very  much  like  the  conduct  of  Thbmas 
PassiDore*  ^  Thovgh  I  published  that  paper  against  thb  cha- 
racter *  otf  Andre  w  Bayard}  though  I  cause4  h^m  to  driti^  the 
cup  of  calun^ny  to  the  very  djregs,.  though  1  ^deavoured  to 
injure  his  reputation  as  a  mercliant,  yet  I  diil  ipojt  ki)ow  that 
any  cause  was  depending."  And  this  wks  at  the  very  iho^ent 
thathe>h%4<>l>Miinedarul<$  for  taking  depositip;ps  t^o  ipeet  the 
argU9ii«e?it  ^t  the .  next  ^pproaphipg  term.  But,  'si^,'  he  not 
only  took  the  rul^  for  taking  depositions,  .but  heagtuallV  took 
ta&.depQSAtiQns*    . 

Now.I.pcay  the  hqiioui^ble  Coi^rtto  contrast  ^tiie  cdtiduct 
of  the  Court  of  King's  Bench  with  that  of  the  Judges  of  the 
Supreme  Court.    Compare  the  warmth  of  the  former  with  the 
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^  mild  and  admomtory  langujige  of  tlie  latter.     Sajjs  the  chief 

i'  *ustice,  "  this  is  a  g^eat  and  enormous  libel ;  But,'  sir,  if  there 
^.,  Lad  been  an  atonement  made  it  might  hav^  att^^liorated^  'Or 
]*  perhaps,  done  away  the  necessity  of  passing  judjg^ent."  Y4u 
'  have  had  full  time  in  forty-eight  hours  to  mali^ 'ftcfftie  ttpAm- 
[  tion,  but  you  have  been  obstinate.  We' aye  Glbrtythat  you 
'  have  not  prevented  the  disagreeable  neeessitf  o^*  passing  jiuig* 
ment."  Mr.  Ludlam,  one  of  the  witnesses  for  the  ^praeou- 
tion  spoke,  in  the  most  unexceptionable  manner  of  the  mild* 
•  iness  of  the  Couri.  '  *  •       .  . 

-  '^     •       '«•  .....      .  .   ., 

'.'    '  The  enquiry  of  the  Court  is,  ^  Has  there  %leen  -vepamtibft 

fot  the  private  insult  which  is  included  in  thisTpublie  ofitenclj.'* 

Was  not  this  question  perfectly  correct,  sir  ?  Shall  tlicte  be  a 

^, reparation  as  .to  a  public  offence,  and  shall  there  be  none 

.    So  far  as  respects  the  party  as  a'  suitor  ih  the  COvvrt^  when 

they  are  bound  to  protect  him  as  such  ?  But  w^are'^idd  that 

\^  this  is  prostituting  the  dignity  of  the-  €ommortwcl*th>to  pri- 

\  vate  purposes.     Sir,  if  the  Judges  of  the  Supreme -Ooortirith 

this  case  in  their  hands,  or  in  their  memory,  hlid  net  acted 

as  they  did,  they  would  have  been  unfit  for  their  places.    I 

.shall  undertake  to  prove  that  in  the  whole  of  this  proceeding 

'   they  acted  upright  and  proper,  with  one  single' eHc^pti^n^  re- 

s^hing^  from  mere  humanity  to  Passmore^"  thai  of^- perflnMhig 

himt«  ^o  to' his  house. without  the  custody  of  an  ^fficett*-  That 

\  I. confess  was  not  strictly  proper,  hut  I.- trust  it  AirtttlaefiDr- 

]    pven»  ^  "       ■  *•••-.;.>'.' 


I .»  * 


*  /,     This  liirgibus  persqn  (Wheeter)  whohad  kr  pay  but  fweiity 

pounds  originally,  was  not  satisfied,  'althou^h'he*hi4d  agteed 

to  be  governed  by  the  award.     He  must  set' at'noWght' the 

...\  regular  proceedings  of  justicej  and  for  this  contempt  he-  is 

.,\  made  tp  pay  eighty-seven  pounds  four  shillth^, '  the  costs 

;  ^[,  which  the  persons  mentioned  in  the  rule  hadlieen  put  to,  and 

perhaps  his  6wh  might  be  2ts  miutih  mofe".   -Bfei^  ^iWB  Nothing 

to  woimd  the  ear  of  relations  or  friends,  nothing  *^'pr«^6ke 

„  "     a  fight, ,  nothing  to  destroy  the  man's  private  reputation,  tior 

his  character  as  a'merdhant :  an^'yetkhe' Court- did  Wbt  wfeve 

^^  Judgment,  but  by  consent,  -They  considered  thai^ie  pcpara- 

tionto  the  private  suitor  ey^  required  *his  'd6fefe*ftt'j  *aiid  that 

witl^out   h^  concurrence  the   contempt*  btt^t^  ticft^  tky  pass 

"..  >«^.ithoUt  fu^her  puntsfiMent;  '-'"     '•      .^'"'^  '*'»  -'-^  •>  '    -.; 

■*'•*'"     '•    'f    *    '     •    '       .        ...-     :.         .'J    /Jill    ivi  :;.";vf   yj.i^     «-.i.T-. 

.   \[  '• '  1^9w;'Mif /Speaker  and  ^^  I^dgthat 

'.  tiis/case  may  receive 'ybiiT  most  detcideA-'*a4tefifiow?r\' l€  is  a 

case  of  cbmhidn  law,  atid  yoii  yill'obter^thlrt'if^hbt' against 

an  offieer  of  the  Cotirt,  not  in  the  face  6f  tfife  ©<WrtV*>tit  s:gainst 

^  an  individual  for  a  contcujipt  conpimitted  out  of  Court.     There 

'.  '  '"tVe  bin  Sroil^ht  in  chafacery  Va's  id  deWroV'^ffieJ  effe«Jt  M  the 

*  ..-  t    >       .     i,-M,    .      ,    .f  .-.^    •.     '^  ,j_  ,  ;'r,,\     ..-^  : 
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'• ' '  •      ;r  :  •         ■•    '  r     '.  '  '  ...     •       •'••-.  r.--  , 

^•vsrd  JUpdnst  the 'defendant.  Here)  the  libel  by.;Psi8smpre 
9fa6>t0'4^stro|r4he 'credibility  of  Mr«  Bayard's  e^ic^ptipns,  ^r 
itof  indttcehtttiin  a  storm  of  passion  to. commit  soi^ie. rash  or 
..tDtemperate  .act ;  £or  evefi  the  \moat  meek  and.  prudent  may 
i««omctimM'  be ^ irritated,  and  induced  to.  resort  tp  measures 
^'Viucfa.Tinay  terminate  in  the  death  of  one  or  the  other  on  the 
'.Jersey  shenre. 

The  Court  will  find  this  case  replete  with  infor^natioh* 

They  will  find  that  the  Court  of  King's  Bench  considered  not 

.^the-iate^^eat  of  th^^tnani  but  as. their,  wtor  they  ..wQ^d^  use 

*  tbe  ttlrong  arm  of  justice  to  see  that  his  antagonist  should  not 
.  have,  any  undue  advantage. 

*  ■  • 

V  '  Atx  additional  observation  may  here  be  made»-^that  the  s^ct 
^.of  May  SSdy  1723,  gives  to  the  Supreme  Court  the  po^rs.of 
itbe'Coort  <kf  King's  Bench^  and  refers  to  thatt  Co^rt-astlie 

•  tiiodel  <m  whiQh  they  are  .to  proeeed*  This  power.  ha$^  ^evjer 
lieen:  taken  away.  On  the  contrary  it  has  been  repeatedly 
recog^nisect 

:n   Vtwikcoi  and  Scriven's  Reports,  299,  300.    Allow,  me,  fiir, 

M4ofaM)ie-a_ferw  observations  in  order  that  you  ;may  the  better 

-'  iittdcvstand  ibhci  intention  of  producing .  this  authority^ .  The 

.i0Oii|isel\.oi>.tlie  pant  of  the  prosecution  dn&rs  .thafaSiSooaas 

.  Thomas  Passmore  appeared  in  Court,  the  Judges  charged  hsm 

with  being  guilty  of  a  great  libel.     Now  I  shall  prove  that 

'» until  Thomas  J'assmore-  had  acknowledged  through  his  coun- 

s/sfl  that'he/ha^put  up  the  papenat  the. Coffee-house,  ;\q.. ex- 

^ u'pr^^lQ^iOf  on^  kind  or  other  escaped  fcom.the  Courtf  ,  Tbipn, 

.  i  and  not  till  ^hen^  it. was.  that  the.  friendly  hint  was  tlirQ;$rn 

:  •  -oyt  hjr  tl>e .  chief  justice.    He  said  it  in  the  prdinary  course  of 

:  ppQipeQ4ii^>  .and  liurely  it  was  inot  improper  then  to  aay,  ^^  Mr. 

^  i.^j^ssmocf  .ihisris  an  enormous,  lihe),  .and. you  certainly  ought 

.*<^(j|[|akf  •  ^csn^^atpnenrent.  to^the  prbsecutor*4t  iinay..go  Jn 

:•  mitigation,  if  not  entirely  do  away  thej.  necessity  of  punish- 

.  '.nie.n^"i    jir.  Levy  laboured  wkh  his.  client  to*  induce  Mm.  to 

^'lUkie  spo^0step>of  .this  kind,  but  Mx.l^yy  IfifoQUoed'.in  yatn* 

f  W»%:tbar^  eiiPer  fr«pn  the  Cwj5t  any  e;8;pr^sslon^^  tl^  .Thorn Ji» 

_ fj^as3in?ffe  »j>puJ4  debase  hi/nsrfjf  jw  a.,inan,  a.fr^i|ian,^r  a 

g^tlenian,  by  making  any  servile,  cmacessions  I:  No  &ui:^h  thing 

^jr-»but  they  wished  him  to  acknowledge  that  he  was  wrbhig, 

.  r^n4il>F  itatjiapki3^9f^^r|e|lgmentta4Q  ^^^  a»ipci$§ible  the 

jinkry.^f.th^^M...  This  Passmore.  qfestinateJyd^cUijeiii.  he 
i^^id  6i^yftj!^t;{^^;wa^  willing  to  withdraw,his,A5S^ipns  against 
;^JVIr«p9tt>^jjl?jata;^,t;?  Mr^  D^5;ard  not.asmgje  word*    .  _' 

i  'i  ri^r.'  Iflig^rsoU  here  ?ead  the  alitbonty^  Vi^rnon  ^nd  Skrixen, 
JSi99^  ^00,  ^JSngy^,  Mnickrk^  to  shew  that  the  d^endaht  'baa 


^*  Tigiit  td  ask  for  intcrrogatoriw,  bat  tlwt  itciiiM  *5B*tr^e 
done  on  the  part  t>f  the-  prosecutor.  This  wae  the  otte  >lte- 
ferred^  to  by  Mr,  Dallas.     (See  fibge  \99.)    The  defendant 

«^was  fined  and  obliged  to  pay  the  proBeeiJtormiaoiiaMe' d6sts. 

•  In  tliis  authority*  reference  Is  iilade  to  ^ingfley'o  cate^i^and'dQ 

•thTS  part  'Mr.  IngersoU  observed,  that  he  was  muiOh  tMstafeen 
if  Junius  had  not  mentioned  the  case'of Bingleyv andthatliAit 
elegant  and  ingenious  writer  had  never  objected  to  the 'mode 

.  pf  pfrocecdiri^  by  attachment,  if  it  Was  done  in  tHe  ^ordin^ 

-  way.  Mr.  Ingereoll  also  rcrttarkddi  with  wspect* to' the  toats 
which  were  awar^fed'  in' tilie  cafe6  of  Mauclerk;  tha«r  in'-eviary 

'  instance'  reparation  tdthe'  injured  proseccKor  is  ^tAkfen'  iiito 
consideration.]  '         „*..,: 

•:    This  atithority,  said  Mr.  IftgfePsoU,  eiwibles.  tnfe  to- siy  tHat 
"  where  the  party  does  riot  confess  bi*  fully' deny' th«r^ charge 
4:he7  consider  him  as  sttbmit«ing-^wh«ft'e  the  aAdaviUi  lire  not 
fully  answered  they  are  presumed  to  be  true.     Bttt -iil'tlie 
.    case  pf  Passmore  the  crime,  the  posting  of  the  libel  was  ad- 
mitted, and  Mr.  Dallas  was  perfectly  correct  in  calling' foV  the 
l^idgment  of  theCourt,  in  Consequence  of  sUch  conf\es6ion>-« 
and  the  Court  were  perfectly  correct  in  considering  tlie'  fact 
,  as  established.     This,  sir,  was  strictly  rigjht  in  law,  and  I  aver 
'  it  as  a  lawyer.    It  wiU  be  found  by  recurrhkg;  to 'lhcr:cbs¥imo« 
j\f  that  Mr. 'Passmore   acknowlqdged  tho'chtii^y'aH)>aiaQSd, 
befdrq  the  chief  justice  made  the  expressioit  wliich  'has-been 

■  cofnplainred'of.  •  ' 

-•  .  •  -     :   '      . 

11.  t 

[  Let  me 'now  add  a  case  inCOur  own  Su^wema  Court.-'  It  is 
tb^  case  of  Brown  and  Mitchell  for  the  record  of  Whl6h  I  to 
indebted  to  the!  proseciUor* 

'  I  *  *   »  m 

'  0  t  t 

•  **REjSPU&ticA     1       'REsi*«BLrcA    -  f Ih  ffieSufirenM (httYt 

-  '      '   •  tf>.    •  s  >  v^,  '    <  •  ofPiefm9i)i';>aiua^qf 
Andrew  Br'owk.  J  James  Mitchell.  (^-  ^firil  term^  1T6^.** 

*<  Upowiffldav^t  of  Jatiob  Wlnnemcrt*e,;flW!i!-Anr  r«air  t6^e- 

fter\^itft^cert?iin.piefces  printed  and  pubiisft^diii'  thePedeVal 

''  Gaieetle  ind'.  Philadcllphia  EV<inthg  Postj  udder  the'"'6l^atWea 

"-•of  James  Mitchell,  ihf  saicT Gazette,  No.  138,  ind  N6.-  f&9'r*d 


Vlippe'n'dfng" 

''  '  of  thfe  iald^Cmirt,'  on  'the  petitibh'krid'  bortffrlalift<#'tW'  &]d 
;  '  j£imes;MitcKclf,'a^inat  Ids^ph'  Whkrtdftf  ^squi»fe,".t8  shfew 

'dause  why  an  infomnatidnf  ilTotilrf' not  be^  gf-kiltfed-'-and  'ffled 
'*  igainst  rniii 'iiy  said  Cbutti'  l»t»  c^!»tiiiii  iWJ^Heftiea'ifoiV -iii'  »iis 
"  'Office,' as- i  justice  ofihf^ ^^ae«  *yr^«te-«tjKiA(|^t!oftit^ of 
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'  PInMdphia,  in  the  &aid  petition  and  complaint  of  the  said 
James  Mitchell,  particularly  stated  and  set  forth. 

"  Rule— That  Andrew  Brown,  the  printer  of  said  Gazetta^ 

sh«w  cause  on  Satiurday  next)  at  ten  o'clock  in  the  forenoon, 

why  an  attachment  siiall  not  be  awarded  and  issued  again&t 

.  him,  for  a  contempt  of  this  Court,  in  printing  and  publirfiing 

the  pieces  aforesaid,  in  the  said  Gazette,  No.  13&,and  No.  13^. 

•  And  on  Jiones  Mitchell,  appearing  in  open  Court,  and  ack- 
nowledging himself  to  be  the  author  and  publisher  of  said 

^  pieces,  under  his  signature  in  sai(l  Gazette,  No.  128^  and  No. 
1 32.  And  also  of  two  other  pieces  published  in  the  Penn- 
sylvania Mercury  and  Universal  Advertiser,  No.  363,  under 
the   signature  of  James  Mitchell.     And    on  motion  of  Mr. 

•  Lewis, — 'Rule,  That  the  said  J^m^s  Mitchell,  slreuf  cause  on 
Saturday  next,  at  ten  p'clock  in  the  forenoon,  why  an  attach- 
ment shall  not   be  a\yarded    against  him  for  his  contempt 

..  aforesaid,  ,     _ 

» 

"  At  a  Supreme  Court  held  at  Philadelphia,  for  the  State  of 
Pennsylvania)  the  eleventh  day  of  April,  in  the  year  of  oiip 
Lord,  1789.     . 

"  And  the  said  Andrew  Brown  and  James  Mitchell  appeared 

,  io  Court,  in.  their  proper  persons,  and  the  witnesses  as  well 

,.  in  suppoit  of  as  against  the  said  rule  being  hear^ ;  Mr.  Lewis 

:    thereupon  moved  the  Court  for  an  attachment  against  the 

said  James  Mitchell,  for  writing  and  publishing  the  pieces  re- 

\.  fQrrcd.to>  and  stated  in  the  sa^d  rule  to  shew  cause,  in  the 

,/ pederal,  Qazette  and  Philadelphia  Evening  Post,  under  tlie 

signatures  of  James  Mitchell,  No.  128,  and  No.  132  ;  unless 

they  shall  by  their  answer  to  interrogatories  to  be   exhibited 

•  to  theraa  or  otherwise,  purge  themselves  of  the  contempt 
'  charged  ag^nst  them.  Whereupon  it '  is  demanded  by  -the 
*•  Qourt  of  the  said  Andrew,  whether  he  will  or  will  not  enter 

into  a  recoginance  to  answer  inten*ogatories,  to  be  exhibited 
.  '^to/hirayor-  answer  gratis  imnvedtatLcfy,  and  exculpate  himself 
^  ;,pf  the  contenjpt aforesaid, or  submit  his  case  on  tfee-evidence 
\,  which  has  been  given  to  the  Court  r  .and  it  is  thereupon  an- 
swered by- the  sajd  Andrew  BroTH'n,  that  he  will  immediatejy 
answep  i;iterrog^tories,  to  be  propose^  to  him  respecting  the 
premises  ;    the  said  Andrew  Brown   was  thereupon    sworn, 
;    and  gave  his  answers  upon  oath;  accordingly  in  a  summary 
;^_way^  to  the  questions  proposed  to  him.     And  it  bein^  alsa 
'"]   idetoapded  of  thesaid  James  Mitchell,  by  the  Cotirt,  whether 
'    be  will  .or  willnot  enter  inio  recoginance  to  answer  intcrro- 
^  gatorij^s,^  to  be^  exhibited  to  him  respecting  the  premises,,^  or 
/^^^ahswer  gratis  hnmediatelyi  or  submit  his  case  to  the  Court 
J;*ijpon^t)i5^^pdet^ce  whict  has  been  given  to  the  Court  j  there- 


upon  declined  answering  interrogatories  but  s\il>miltea  his 
case  to  the  Court,  en  a  consideration  of  the  evidence'  givtin 
in  Court. 

■  «  Whereupon  the  aforesaid  Andrew  Brown  and  Jamea  Mft- 
chell  were  oi-dered  to  give  their  own  recognizances,  severally, 
for  their  appearance  at  the  said  Supreme  Court,  on  Monday 
at  ten  o'clock  in  the  forenoon,  for  tiicir  appearance,  and  to 
sbide  the  judgment  of  the  Court  in  the  premises. 

^'Andrew  Brown  tent.  Reipnbllca  in  C.  300,  u 
that  he  personally  be  and  appear  at  a  Suprerm 
held  at  Philadelphia,  on  Monday  the  13th  day  ot 
at  10  o'clock  in  the  foi-enoon,  to  receive  and 
judgment  <of  the  Court  in  the  premises,  and  no 
out  lipenct;. 

"  James  Mitchell  tent.  Reipublica  in  £.  200,  upon  condition 
that  he  be  and  appear  personally  at  a  Supreme  Court,  to  be 
held  at  Philadelphia,  on  Monday  the  1 3th  day  of  April  Instast, 
at  10  o'clock  in  the  forenoon,  to  receive  and  abide  by  the 
judgment  of  the  Court  in  the  premises,  and  not  dqart  with- 
out licence. 

,'f  loth  April,  1789.  Andrew  Brown  and  Ja 
appeared  in  Court  in  their  proper  persons,  whi 
considered  by  the  Court,  that  Andrew  Brown 
five  shillings  to  the  State,  and  discharge  the  c 
.cution.  And  that  James  Mitchell  jiay  a  fine  c 
State,  and  discharge  the  coats  of  prosecution. 

.  Now,  sir,  here  is  a  formal  record  of  a  decisiop,'  an  antece- 
dent case  ift  our  own  Supreme  Court,  and  the  learned  counsd 
will  peiifeive  that  in  almost  every  point  it  bears  immediatelf 
'Upon  tlt«  case  oi  Passmore. 

1  ■  I  ^haH  now  refer  to  5th  Brown's  Parliammlarii  Catet,  fiaret 
90,  fll,.  We  can  only  give  the  opinion  of  the  counsel.  W« 
^AUoajL^^e  fhft  reasons  of  tlieir  lordships  ;  t!)ey  do  not  con- 
desc^uul  to,  giye  the  reasons  ior  their  judgment ;  but  merelf 
.  al&rq^  tb^  ^i;^ment  of  th^^  they  decide  for  as  they  have  on 
,th«  preheat  ftCgument. 

:-  Tl>iB[{K^o»Atti"^i>D>fi>'  ^^.  t^Vgand  withh9)4iQS  » j^rief 
9f  a  p^yto  a  suit, 

..  5 "  Oi),)tl;^,<^tlier  side  it  was  contended,  that  frqm th?  eXlmil. 

.  aati(tn.,i;i^jth^4ppelknts»andof>5iv<''r-(  and  Siou^Aton^  aswdl 
Ai  from  the  nature  of  the  transaction,  it  plainly  appeared,  that 
the  brief  Wna  taken  and  detained  witb  an  unjust,  fnuu^ent 


Ut^xtivkei  inteml,  hi  oi^er,  by  discovering  tlie  secrets  of  tbV,' 
rti^Od^il- -case, -and  tiiemittH'e-of,  thtir  defence,  to  enable, 
the  appellants  to  prociii-e  witnesses  to  conti-adict  itj-and' a*'- 
the  brief  contained  matters  relative  to  a  cause  then  depending 
in  ^ihe  Coutt  of  Extheqaw,  the  offence  became'  cognicabls 
thei«t  and  was-avcry  high  contempt  of  that  CoHit,' and  proper-  ' 
ly  ^»«^)s^lable  by  attachment.     Tbat  thoii^-h  (he  taking  of  itic., 
brief  njight-  subject  (he  offender  to  an  action  at  law,  w  even 
ton  criminal  pro  seen  lion,  yet  the  Court  ef  EKch'erjuer  wat 
entitled  no/  onli/  to  have  its  justice  and  honour  satisfied,  by  a 
due  punishment  of  the  persons  guilty  of  ao  great  a  contempt,, 
but  bad,  Its  all  Courts  of  justice  have,  full  power  to  punish- 
quoh  «eniempt.     And  though  it  might  be  insisted,  that  the  _ 
brief  was  not  in  itself  evidence  against  the  responjentB  j  yet  ' 
as  a  discovery  of  the  secrets  and  merits  of  their  case,'ipight 
be  productive  of  perjury  and  siibomatirin  of  perjury,  and. 
thereby  a  cause  of  great  oppression  upon  the  suifsre,  as  well  ' 
4«Wf  obfltnictiento  the  justice  ofthc  CourlWhettin  the  cause  ' 
van  AcB  depending ;  and  as  this  discoivery  was  obtained  iir  ; 
(0-«jrreptiti6n5  a  manner,  the  offence  was  highly  deserving 
tiie -censure  and  punishment  of  that  Court.  'That'ffs  tothe  ' 
erderof  the    19th  of  February,  1750,  not  aHo-tyiiig^c'appel-!' 
latrt  StfTiwiriB -to  dismiss  hb  bi'H  In  the  Court 'ot  Ex'chequerj 
after,  the  "application  lo  that  Court  for  an  attachment'againsf  '[ 
liii»»i  it  #aB  insisted,  that  the  said  order  ivas  just,  indagrefea-' " 
Metis' the  daily  practice  of  Courts  of  equity,  who  constant!/ 7,- 
teftlBt  this  liberty,  when  it  is  intended  for  the  purposes  of*!. 
•ppression,  and  to  elude  the  justice  of  the  Cou^t,'  a^  waii. 
;^iily  tlj,e  present  case,"  .  .„.  ,.,     /,, 

1  will  not  read  the  passage  in  4th  BlacksKne,  385,  'as  it  \ 
Wifertiginall^tead'by  my  colleague.     The  Court  ^ifl  obs'el^-e 
by  referring  tg  Blackstone,  that  the  doctrine  is  found  in  i^ 
^ricf  and  comprehensive  sh 
in*  masterly  ttianner,  and 
guishes  precisely  as  we  di 
attachments"  for  the  non-j 
«ays,  it  is  a  civil  process,  I 
Court  and  of  the  administra 
^ofltEmptSt-ejfcepl  those  foi 
clawed  undet'  tlie.'aeiioininB 
teris  ns  that  laws  without 
thdr  admlnistrotipji  from  d 
ibe'Vain  ajld:nugatory.    Ini 
■dininistei;'  iiistice.woulii  b 

TOuft  stop/ "TT-ey'ivould  1  i 

.%drR)n,,ayacks,  and  "could 


linSlfyj^  Vmtess  jt.was  bj 
Td£  regUMure  might  gran 
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ImtrMi^re  is  the  man  trbose'  knmd  is-so^ent^iidnm  *»txk^r«' 

vide  a  remedy  for.  thos^  in&nUe  number  of  «a$es.w^eh  might 

present  themaelve*.  ^ 

...  .  ,    •    « 

J  beg  leav^  again  to  refer  to  the  case  mentioned  last  night . 
'—that  of  the  widow  and  arphnins  in  the  city  of  PhikkdelpKia^ 
and  I  trust  the  Court  will  keep  in  mind,  that  the  exerci&e  of 
^his  suo^nary  authority  was  the  sole  means  of  saving  that 
widow  and  those  orphans  from  being  reduced  from  a- state  of 
afHuence  to  penury  and  want. 

The  exercise  of  this  power  is  a  tiecesaary  concomitanti  a 
necessary  supplement  to  that  inestimable  privilege  of  trial  hf 
jury,  which  has  beea  the  pride  and  the  security  of  the  oouat 
try  from  whence  we  have  derived  it.  But  it  will  be  aaid, 
"  arc  the  rules  of  chancery  in  England  to  be  followed  in  Penn- 
^yivania^— -are  we  subjected  to '  look  for  laws  to  a  country 
whose  arms  .we  have  conquered  ?  By  no  means*  The  idea 
is  (degrading  to  the.  dignity  of  an  independent  membex  xi£  .a 
federate  republic.*'  But  in  order  to  know  what  is  the  law  on 
contempts  in  Pennsylvania  at  this  time,  it  is  necessary  to  as* 
certain  what  it  was  at  the  memorable  period  of  1776*  Wo  . 
ought  to  look  at  the  nature  .and  the  reaoon  of  those  laws,  which 
we  had  selected  as  applicable  to  our  situation  ;  and  we  ought 
to  consider  the  models  of  those  laws  in  England  have  been 
closely  followed  from  the  earliest  settlement  of  Pennsylvania^ 
We  ought  to  conpidpr  that. in  England  the  laws  are  jess  ex^ 
ceptionable  than  in  France  and  other  countries* 

We  ought  to  consider  the  people  of  England  as  of  other 
countries,  «Jn  war  enemies— in  peace  friends,"  and  thia.aenf 
timept  has  been  emphatically  expressed  by  the  people  o£ 
America* 

.  That  the  Courts  of  Pennsylvania  would  naturally  adopt  the 
^practice  of  the  Courts  of  Great  Britain  is  according  to  rea* 
soh  and  propriety.     The  rules  of  law  in  no  other  country 
appear  so  well  adapted  to  our  situa^tpion.    We  were  to  trace, 
what  the  law  was  when  we  became  independent.     The  pro- 
cess of  attachment  and  other  practice  of  the  law  Courts  ia 
£ng1and  had  been  exercised  in  pure  times,  and  with  the  con- 
sent of  the  most  ardent  friends  of  liberty.    It  is  not  then  in 
the  least  extraordinary  that  the  people  of  this  country  should 
Ibftow  so  wise  a  model ;  we  were  fond  of  imitating  the  laws 
and  customs  of  our  ancestors  ;-rand  the  convention  of  Pemak 
sylvania  with  a  condescension  that  does  them'  honour,  recog'  ,^ 
Bi^ed  and  adopted  those  forms  of  law  which  had  beep  in  use  ^ 
among  the  people,  and  which  were  not  inconsistent  with  the, 
principles  of ^ the  re^oWUpi^*    Thry.lmew  that,  the  ^ak-  of^ 

*  H  3 
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"nftUag:  a  ccufdy  tit  ffttce;  Mt2A)le  to  the  ^hotftk^nf  of  fh^  t^ 
yle»  vas  »  tusk  trul^  Hercutean ;  thty  Height  not  otUy  feiT) 
but  tn  fairing  do  immense  injury  to  the  people  they^  meMlt 
es^ntially  to  sene. 

I  thoik  I  have  clearly^  lAewn  that  tins  smnfAatty  ^eess  of 
yumsbing  contempts^  is  an  inherent  phit  of  that  c^mTCkoci  kv 
afik)|>ted  by  the  people  of  PennsyWania  as  th6ir  bitth-right^ 
and  ccofii^Dtcd  by  the  cQDTention. 

• 

.If  tlien  this  practice  be  an  inherent  part  of  the  commoa 
law,  (be  power  in  the  Couvt^  to  punish  c6htempt4  by  pfoc^s 
9t  attachment  nuBt  cotitiDue  antil  dotio  arvray  by  somitf  Ia># 
emanating  from  the  peopfo^  either  in  a^  coaistitmoii  ot»  by  afl 
act  of  assembly. 

In  the  second  voltmie  of  Jfidge  Wilsofi'^  Wotk^,  pa^  44f^ 
ve  shall  find  that  the  common  la%r  has  been  coftftl^i^'a& 
«kmi»$^  atrength  and?  animatioik  from  tho  spim  of  tibeyty. 

^  How  steadily  and  )Kyv0  etfecfuatff  ha$  the  ^i^bf  libei^ 
animated  the  cemmoff  law,  in  all  the  vibi^MtVidiss/  fevolUtioiitf 
,  and  etogers  lo'whidvtbe-qrsto'iii  batfbe^irexpd^ed; 
• 

^.Jn  »attiew 'csT  a  cwtilHattFTU  tttat  sys^tttft  'woi*jy1t^<?1f  pure 
by  tuhs  d*awu  from  the  ^untain  of*  justice^ ;i«^rtrattcrs' of* » 
patitka.!!  nature  it  woi^ti  itself  pttPe  by  ^l^s  d^l^n  fmm  ^^ 
fountain  of  frocdotti.'*  '        ,       ; 

*.     Stei  Jt  was  rioti  f<jr  ab6ut  Piky  f^n  aft^^  tfc^  fe»^  ^Me« 

ment  of  Pennsylvai^ia,  that  air  act' 6^'aBS€^nMy^  ti(ia^pa8d^d*bie 

.«tej»d>ject  of  the  Courf!^.    rajipea)  then  topthectotmon^sMW 

of  every  one  preiscntj  whether  the  people  had  before  thsis-pKoribd 

any  rule  to  guide  them  on  legal  questions.     They  had  Ho  rule 

.  (tf  their' WD,  aAdthefb^'oours^  A^ltrimc^th^  h^te^  Mbw^ 

'  H)gp  the^^pTactJce  of-  the  otiIy.Cdu«sirt-the:  wofht  wi^  tichilk^ 

;  tb^-wer&  acquainted.    In  \7^2^  ttue  aict  of  awttiM^  pee^Mf^ 

V  eskabliakln^  certaiu  Co>ull«'6r  jiadltatuiw.   .ABd  tMt  eet*  I 

.  qonceiT^ ,  to  be  only  declarafto^i.    Not  ^  muelr  ais^  c^gtbaljhgf 

-ca«y  ibuina  o^Taw;  bwt  a«?  declaring  the  prabtice  6Fi^e  ^#fcaf 

.  id^^i^lai^!. . .  In^  the  framing  of  t*iis  act  the^M^^erbf  the^bf^sk 

I .  Jatui?e  h  point^d^  at  tiie  .Court  of  fewg*s  Beach,    Thefy  if^kiA 

r,Uaye  bcdu  FQgardle^  of  t^e^nfity  and'happ^nseerof  Hie^iiie^ 

,  i£  t^iey  had  not  made  si  close  cbpy  of  wBat  was  ccl!^idti%l|T  a^ 

d^/B,c(lv  appBcable  to  ttfeir  sHuatiori  aAd-cttcnttfiim*^^ 

.  oi^imY  muni'  have  befei^  i*feir  wtehef  to  ioRoJW-  ih«:tiiodhis> 

S^^»i  opunUy  ti>  which  ^tir  hearts  ^erfe  ifeit^T!^  tb'irf  fiei?  o* 

^  Ja|ld4r©a;afl6letio^^    Not  onl j'  ih  frtrt,  bat  ife^  lr«6j  rf«^  Mow 

'  sehtaiientsf  or  f^attl  f^f'lbarmc^p  eoetitir  ^p^MiMcii^HJW 


C    4?l   -} 

.  ipuAds4;>ri^  ppople^  i  And  Gcea^  JBrJ^oini^n^jght  l^ve  re^ts^ni^ 
\h^  wa^^m  afiection  of  their  he^^:U  ,i^OT  year?  ^fter,  ,had  ft  ,npt 
bei&p.f^r. .that  system  gf  cruelty,' pwsued  by.  their  ministers, 
vhich  dismembered  their  mighty  empire.'     ' 

^^^SZo^pTeganJ  Aa^he.^  to,;the  Ju4gfs»  qf.th« 

S^prew  Court^  the  legislature  speaks  iii.a  language  intelligi- 
ble, to,  ^\U  They  .xveant  to  nxaius  «their  powers  aa  ampie^  as 
the  circumstances  of  the  people  jequired,,  Xhey  therefore  tell 
them  the  Courts  of  King^sBench^  the  Courts  of  Cosumaii 
^ajjjftnd  thn  Cwrta  of  4wcche<:iuqr  are.  your  ijiiodels,  .You 
ace  to  puraue  their  practice.  Thjey  do  more.  Almost  every 
.iH»ci4Qntp  that  was.to.b&,the  subjcQt  matter  oflawi  wa^  cppfidejl 
to  their  coniffoui..,  . . 

•<  Section  I S.   And  that  the  said  Judges,  or  aiiy  two  6* tHern* 

thall  ^ve  full  po^tjirer  tp  hold  the  said  Co^rt, .  and^  th^em  to 

be?!^  ai?Kl/l^te^i^^J^l  qvuse^,  jcnatters  9i^d  things j  cognizable. 

in  thte  «atd  Courts  .oi^^als^  to  hear  and.  determine  al)  ihd  all 

manner  of  pleas,  i^laints  and  causes,  which  shall  be  removed 

.,cu?, brought; thereiffoia  the  ns^pectiy^  ge;];ti^ral qut^rter  ses^ions^ 

^  9f  tlMj^j^ce  and  Cov^*ts  of  aomm^n^eas,  to  be  iield  ibr  the 

irespective  counties  of  Philadelphia,  Qhestor  and  Bucks,  sis^  aha 

for  the  city  o(  Philadelphift,  or  from,  any  other  Court  of  this. 

X  I'foyJcn^ ,  Ipiy  vMu^  of>  any.  such  wrj^^ ;  Apd  to.^pxamhpie  and 

^  correct  ali  and  all  manner  of  errors  of  the  justices  and  magis-*. 

^  ^trates  of  Ibis.JPwvinQe)  in  their  judgn^ents,  process  and  pro- 

f eedingsin  the  »(dd.  Courts,  as  well  in  s41  pleas  of  the  crow% 

tis  in  all  pleas  real,  personal  and  m^xed ;  and  thereupon  to 

,  Tf^YMV^i^of  .aS^Jiio  Jtlv^.-sfiid  j^^dginents,  a«  the-law  dotb^orfhall 

^re^t:!  A^  aU>OJto  examine,  correc)^  and  punish  the  contempt^ 

.  y0[^^b^»s;,ai»d  negk.cta,  fayburs,  Gorn^tiom  aod  de&ults,  of 

«^ .  ^l  or  any.  .of  the  jj^stices  of  th<^  ppace,  sheriffs,  coroners,  clerks 

^  ^^.^tj^eir  ,i(^ij(^r%  wlthi^  t^e  ss^id  resp^ve  counti^.    Ati^ 

.also  shall  award  prp9e^  for  levying^  as  v^ell  of  auch  fine^^. 

.,  forfeiture^  and  amerciaments,  as.  shah  be  estreated  iuto  tlie 

'  s|^..$i^pf^m^,Cfii)[rt,  a«  of  the&ios,  fi^rf^tures  and  ametcia* 

:  9^^¥r¥^ch^  sh^be  Jp^,t^edand  aet  there,  and  i^qt-pMt 

;^  to  theuses,  th^y  are  qri^iall  be  ^^rgpriated...  A^  8J^^^^^]!^r 

*v  shaii  minUter  justice  to  all  persons,  and  exercise  thi  jurisdic- 

..  Uf^m  and  .pow^«  berisky  granted  oon^^ernihg-aU  ^ah^  .s^^gt|iar 

2  t^e  pr^oHses'^f-^Wha^  are  the.  premise  ^  Suits  tdf^  aS^  ku^ 

'^  jrWe^r^  ad^  a^tio^  t^.  any.  Jnd^fiEwL^e>  fXtentTMheris  is  pa- 

;   9«lMfif^}^  with.r^g^  t^  the  gf^at^css  of  Ae  ampuat^^ind. 

_  we,  see  also  die  particidai;  mt^ma^pi^.of  th^  pirk^ 

,the  other  Boagistrates..  The  legislature  saidi  we  mean  to  ittake 
:  k  .p  Co^iQ^  .^fl^xi^  jurisdhctJM)^  ai^  thei^efore  l^a  ipirQitiBes. 
^:ik9fii^P  ^  wxiff'  ^ifX  £^aj  come  bdbr^  the  Sup[resKie  Cotut 
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iht  inferior  Court*,  and  to  cxaminfc  and  cttrtect  jand  pimlth] 
alF'crfors/ contempts,  or  defaults*  of  the  justices  aijd  fnagia* 
trates  in  the  Province.  These  arc  the  premises  "  hereby 
granted." 

'  *  And  exercise  the  powers  hereby  granted  concemhifc  aM, 
an8  Angular  the  premises  according  to  lavf'*    What  law  ?  The 
coi)rim'Qn  law  most  undoubtedly.     They  knew  no  other  law,  . 
I  am  speaking  the  language  of  the  legislature  at  that  time, 
when  I  say  thit  they  knew  no  other  law.    Sir,^they  must  havo 
meant  that  alone,  for  the  laws  of  Pennsylvania  would  not  hav«  . 
made  a  pocket  volume.    They  had  formed  no  code  pt  form  of' 
laws  Whatever; '  They  arc  to  proceed   "  actordh^  »  /otn.**   : 
Hdw?  As  the  Court  of  King's  Bench,  Common  PJeas  and  Eaw  » 
ch<k^uer.    It  is  impossible  there  can  be  adqubt  of  tlus* 

• 

The"  fe^slature,  as  if  they  had  Intended  t6  precludes  all  pos-    , 
aiblc  question  as  to  the  fullness  of  the  authority  of  the  Su--' 
preme  Court,  said,  we  wish  this  Court  to  be  yested^  wdA  thc^ 
general  powers  of  the  Courts  in  Englandr-^we  mean  to  ujait^ 
all  \h  this  great  Court,  but  as  we. cannot  recitp  them aU,  we    ■ 
won^t  particularize*    We^know  that  the  laws  arc  justly-  ad*  -. 
ministered  in  Great  Britain*    They  shall  therefore  have  all 
the  powers  of  the  King's  Bench,  the  Common  Plea^  ap4  Ex"j 
chequer:     And  they  shall  exerpise  these  power*/'  ac^ord^to^^  ^ 
Azw^'  tf*  fully  and  amfity^  to  aU  intenta  and  fnijrfiq^es  Ti^fyUs&evcr^  . 
09  t/t^  justices  of  the  Court  of  King*9  Benck^  dotfwjpn.  iHca^  •  : 
and^Ehpckcqttcr^ at  Weatmlnstcry  or  anyqfihcmmc^orcondo.H 

/at  this'^  tfnit^  tMfe  institution  which  had  shocked  humasity  > 
frnd^^eformed'the  pages  of  British  history  was  .no,iong©r  in 
cxis!cfncfe.'  'Th^  Court  of  Star  Chamber  had  .bjeen  swept  intqf 
desfHictitrH,Wiiiot4nto  obfivionV  iii  the  time  ©f  Charles  1114 
Thik  wai  in'  the  tei^  of  George  I.  a  very,  different  a^r*  from 
that  ^of  ttfther  the  first  or' second  Charles.    :    - 

'  "VWth  ihcipbwcri  of  the  Court  of  King's  Bench^  ^c,  was  Jn-*  .. ; 
eluded  the  power  of  punishing  contempts  as  a  necessary  mean 
of  preserving  the  trial  by  jury.  ,       ,.?  • 

I  teKtVit  ff  ^elionour^blc  Court  viH  exercise  tb«ir<  j[udg^ 
menejaK^^to^^ft  iconcbmitant  power,  they  will  4?4\tfea!^  ,ijt  i#..,  ji 
absolutely  necessary ;  and  that  it  has  always  been  considered 
as  interwoven  with  the  law  of.E^gl^nd  it9elf-r^jBi»ii(i»>ghwW^  ^ 
its  ^wf»^ai«fktrcngaenirig  with  its  atrengH^.*^ -  . ;. ,,*;. , .   ,p  • : 

It  is  in  the  free  declaration  of  the  legislature  of  Pennsylva- 


u 
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ds'^d'trialtel^  cdiirse  rtHatalftfie common  law po^yers  otihifr 
Cottris  of  EngUrid  were  vested  in  the  Supreme  Court v, 


•  And  suppose  this  honourable  body  were  in  the  convention 
of  1,776.     You  would  sa^,".  we  jsnow  that  t;h^  Coucts  of  justictf 
Tiave  d6i6iy'6i>^^'%Vlaws  of  England ;  but  shal)  yax  f^f: 
th^t*  We  6i%M'  'at  bhce  to't'gike  from  them  all  pov^er,  to"  Ao)uu  ^ 
and*  prescribe  'Spetifft  laws  and  rules  to  meet  ,everjr  pljjcct.^  ^ 
WdtfWT  you'tel!  ^he'jildges  orthje  people  "  you  have  now  no  Z 
tofttitabn  la^, 'ydu  must  proceed  by  positive  statute.**    Re«  ^ 
HitftWjer'fhiat^We'tdnl^ntion  of  1775  would  not  attempt  it.    , 
Th^y¥ttust!*be*ft^^'<^r superior  order,  approaching tp  tl?e  attri^    ; 
bu!'es  af  the^eity.  himself,  to  be  able  to  form  a  code  of  law  -; 
contp^t^rtf  fd  inefet  every  object  and  every  occasion.  ^  But. the  > 
convention -^were?  'toorwise  to"  do  it.     It  was  not  practicable. 
Had  they  made  such  an  attempt^  the  moment  it  was  done  ne!nr 
fcase^  W6\!ld*a¥l§cf  for  which  therfe  would  be  ho  provision*  ^  .    .  - 

•    -       '■      f.  •'  ~^ 

I^a  niat\  ts  Ibiocked  down  fn  the  street,  thej:e  is  i^o.act  of^  : 
Ass4'Mbly"%Htch  giv^d  him  redress.  And  this  would  be  con-  \; 
trai^f  t6  thtit  universal  maxim  of  common  law  "lor  eyerf.^  ,. 
wroftg  there  is  *a^  remedy" — be  wbo  has  a  oght  hi^  a  remedjr.    ^ 

Tilt?  ti^ndi  revdfutioh  furnishes  examples  in  support  of  the 
eoriimbn'  law/  'While  the  present  emperor  Was  first  consoii 
he  aftd  the  t\*b  other  consuls  were  desirous  of  having  a  gcnc»     ^ 
ral  \}odd  of  w^fltten'ldws  to  answer  every  exigency.    On  thi»;    . 
subjeeth^  'a^6!Tited  certain  Eminent  characters  to  make  re» 
port,  and  this  report  contains  the  decided  expression  ofthekv. 
s^n^f)ftett!V^^wifh' regard  to  crimes  remedies  might  be  gc-     ^ 
iterrfliy  1pWV?d^^t6*riieet  various  cases— but  that  the  priucipie 
<ioul^*hdt:bi^e2iterided' to  civil  matters.  'By  means  of  my  late^ 
-  frienrt  Odri^al^hWkafes  1  hoM*  in  my  hand  the. report.    I  will 
refeHW^thfe'gtfh  page' of  the  preliminary  discourse  i  [Eor  the.     . 
original  in  the  French  language,  see  Appendix,  page  70,  note 
F.  3.    Mr.  Ingersol  gave  a. verbal  translation  DearHy  if  ncfr 
«xactiy'a\nbmwlirs4]  j     . 

'«  On  opening  our  Inference,  we  were  stmck  with  the  dp'mioii  to ' 
generally,  received,  that  in  digesting^  civil  code,  some  tex^  vtti^ii ! 
conctdt;  «nTiS6fi  sigjjectj'^might  suffice ;  and  that  the  gnaat  ait  i«     — 
to  aitr^ilvfu  hx^jMrke  tin.  ;    ,    ^  ,   -       .-; 

•■■  «TVr«';aj«5^«,jsa'^^^  >tr 

be  understood,^--To  Jtiresee  aU^  is  an  end  which  it  is  impossible 
to  attain,  ^  ^  ,     ,    . .  -     '  --*  rj  -'-''l 

«I!a!Ws  n^bst  Vtcffc  bfe'uhnecessaiy!tTHAey  vreakenj^  ^Clt 

uecesSkryi  and  1)Ai|^inib  qiie^tioh  flie  cei-Qtude,  and  dignity  of 


lug^tbtifln*  Hot  $r  ^mtut  ntfKto ^ Fimce,  «bkb  19^ tlie  mrtm 
tune  ftgn^cidtumly  mid  com^ofimial,  whkh  ooalaifip  ^o  vamY 
different  pn>&a«ioii8»  and  which  of&ra  so  many  difteiient.]dud& 
^  iodiisfiqri  srillApt  sHastr.ff  J^^Bt^sm^kt^thg^fd  t^v^^ 

^   .  •     ,  '.''>•'. 

^  Th^  l&ws  of  the  twelvetCabten  antviAoat  A^ewM^fn^P^a^  fir 
a  mode^ ;  but  cm  ope  compare  the  iiistitutiQQs  of  a  young)  or 
Sroviing  f^xngkf  with  4bQSQ  of  a  .pfipj^  BlK«ik^4i3:J^^At  th^ 
^iighesit  tl^pt^  of  xkh^  md  civiliwtioQ  f    Rome  )i«MSi^  ffnftn^ 

CU79,  W$«  sot  long  jugi  jpecceivHig  tibu»^A»si|^ifti«RC|[.<oCl^^ 
Mv9*^  .Qid  nqt  tfaS^  cb^get  wJiii^  i|ii4<:|^ibiy',i^{ijk»09  Obiter 

9¥iiU¥l99f  exAfod  al«o  ki^  her  J^g^aliitiQ^i  >,{H(t  iboM9{>t>«qon 
.1)1^  lo.  <U^Qg\V»h  hetwef^n  <^e  fori«68%«iapKiia(fimt/m.4W:.? 
:^(itl)/$^^ff)Oii  grow  up^Hicceafiiiv^y  4be  (^fWffCif  tteM»9tfi)  Iboae 
Ijpf.  th^ .  p(BQipt«9  1^  ^ci9  of  tl^  .praiUur99  the  or^imnm  ^  tik^ 

consuls,  the  regidatimia  o£  ediles,  or  the  flf^^V^ff.  ef  tbe^  cWMi^^DS^ 

^e  firgffnWic  j^owtisriSy  "the  rescgrifUity  th^  ttUctr^  jpujL  the  dnil 
:jil»^do{!liMiitm^'oi^  ^*««iTh^  history  ^  the  iff(iQ|8iMl:t>£:  Bftiae,i 
e}^.«f%riyihat  pf  tl>«  Jfegurfatioii  of  All  o^tioiMu.   4.  .. ..  ^<   . 

^H^   ^  la  despotic  states,  where  the  pnnce  is  thep^notary  of  ^I 

s^  toroiftaiyf  .vhcm.  |iu.<t;ht  OK^ia^sfor  4s  mm^  ki  .^hfafHtanieL^of 

the  chi^f  of  the  sts^te^  ^d  for .  his .  profit ;  wil^ve^  d^initind|Mt% 

bave  neither  fctedoin*  wiily  nor  prc^ei^ty,  thexe  ai^  more  judges 

dti4  «Ht)cu^9ito»9  tkfi3^  ]^^itk>-^Q^t  .wh«i3eA^  iti)eii2iti9€m'jba.v& 

opa^p«tty'to«4eleiMl>  siiad.pii;s^*«e)  wiyu'(ivertb9y/lKi^v:p9litioiLl» 

:W-«»U  sights,.  4Ma4  w)Wi»  hc^xNP  is  ^ftteeni^isd  ve^kM^  tiw« 

:^aiutt.neoe«aiUffify  be  f^ce^t^ifinufltbepfi^f  Wwtt,  t9.in«it;tiiff  i99Pdiw& 

^ibl|setsri^:^|)tro«frpy.    .Jiie^ililmQt  s|>Qtifsiioff«^ririthi?tiWiM3if» 

^lUwh.  tf  p4mKki;y»  wd  the  Tanous  «itmitiQeft  ^.ib^nigiMifvjii^* 

;.^lil^  d:j^»»nt  iiQg\d^tiQn».<rf*The  ^«aire  vf  'tbi^)»gMMIiitt.7«0t<l»e 

dimelQd  to  t^  miitiplimty,  mA.m^Qi^Bm:%'piMm^\p:i$i^^ 

pMmdodiJsrit^fom  Mn^e  <:jmtit&  thl^Lt^«Qfltp#9«s»'^S9Kt««IW 

4hserfcd  In  ihe  .cedos  ^  rUUiwi  satiaBSf  libiok  mUUivK^^ 

*  t>articular  cases,  and  appears  to  make  an  att^-^poflMn  i(s^«:.  >,( 

'•'   -^  '•.    ■  ,       .    '.  ....  .\.    j'-'   .^    "J    -« 

.3  ^WiiiJkaim  iM  then  believed  it  prof^n to  «i»piHy<ihe  Imn0«> 
edpi^iasi^  isfm  iAi«  citi^on^  wiiihoiit  regidatiqaa^iiibi  wM»^ 

^'t*WOTl»W  AwgT0Ste9tbteW«1»k^'      '    .-- ;  ^.t  .  t>.'iiiio.      it 

.i,i  ,^^We'haare  ec^ly  avoided  the^dangercms  .aiiiln1aspi^f>£4>ei&g 
^^'^niliagiio.  liftgidsite,  «iid  fiwssee  fti.  Who  immrid)  MitovoiAflre 
-  r%|i»uAQi^  to;  wh«a»  a  code  always  >spgttsw^tQ»>QlitjgwiB»sy4»d 
:>^t|iirlii>(WouId>dsiteto  prest»ibe  hnperiously  to  a^tegutoer^^hirjlei:'^ 
''t|jbte  task,  <A  U>andonbg  noi^g  tothe  decimoq  of 'ajadger?' . 
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tJ^c  the  xfyt  <rf  feadon  in  the  natural  affih^  of  life;  •  Ttie  \(^imt^ 
of  stochjty  sfcrc  so  miritipfted,  and  thdf  Mati<ai!s  so  ^xtentfiwr,' thkt 
it  itf  krtpftisslWte'  for  the  fegrtlator  Co  Tprwide  for  dXir  t^ten  ift  ti«* 
affadrs  which  occupy  pardcirfarlf  hitt  attention,  nrnnenhiff  detftUb 
wtft  escapes  hinr,  or  whidi  art*e  too  contradictory,  or  too  change- 
ftbfej  tb- become  liie' object  of- 'a'text  of  fe^;  '  >- • 

'  ""A  'codb,'hotiaevei'  cortpfete  it  ftiHy  appear;  i«  niv  sOdrferMshcdi 
thsm^a  thoKsantl*  unexpected  questions  offer  ifiemsefi^s  to  Clfe 
.tw*gibtr!ftte;i^te-  thfe  laws  once  digested,  remahl  as  ttusy  Wtfti 
Witteff  ^— feat  men  o»  the  conti*ary  never  ttpose,  tftejr  a)^' always 
fiUctuathig',  sfficdthis  movemefnt  whith  never  stopd^  andflie  elfect* 
of  whii;h  are  ftpf  circumstances  diversely  modified,  fffoduees  ^^^^ 
instant  some  tieW' combination,  some  ne^  fiict,  seme  neW'^suIt. 
•-.Numerous  matters  are  therefore  necessarily  aJbat)dofiedt6ihc 
^mfiirt  of  uiagr^  to  the  dSscmmn  of  firofimoyud  th^tttcfer^^^  ikA 
to  ^t  dfetUfdw  of  efge/adgti^' 


>  i> 


Bnr  a'  gwfat  ttwntry  lilce  Firairce,  i^th  alf  (ht  wisfiesi  of  t'fe 
rulers,,  it  was  a  thing  impossible  tb  be  obtained.'  And'iathia 
country  it  would  be  etpiaUy  impracticable  ;  our  commercial 
interestis  rapidly  encreaslng,  and,  afthis  titac;  our'  trtbtfagc 
'  is  second'  I  believe^  to  any  country  oii.  Ilio  globes  If'is  ofily 
inferibr  to  tftat  of  Great  Britain.         .    ^  -I  \ 

'  Every  Tiation:  in  the  ^oild  has  ites  contmon  !kw«*-tlier^  are 
^impeophr  <Ai  eairth  without  it.    Rofne  was  soon  obliged  tQ- 

*  di^iu^^s^h  biettv^en  the  written  and.  the  unv»*iifen  Umu^nxiif 
wbst  is^^^that  i)ot  the  oommoti  law.  She  acknowiodged'  the 
d^iiliieney  crf'her  first  laws.  Jud^e  Wilson  thus* extineisitts 
himsdtf,  in 'his  ustraf  strong  and  dfegant  (kngdftgeff  (m  tRe 

•«  subject  of' the  common  law.    '^Time  is  the  vivisdst  of :  all 

*  fhitigs;  if  tht "  qualities  of  tlie  parent  may^  ia'  any'iHstaxiee 
/Be  e«!p«ct€d'  in  the  offspring,  tne  common  law^:  oiie  of  1^^ 

>i!obfost  bittbft  of  thtte,  may  b&  piH>nounced  the  i  wisest  x)t 
fows.^  [See  page  i8i9^  where  the  quotation  is  giTCD  inoT&^t 
larg;e  by  IWr.  Dallas.]  I  contend  that  the  common  law  ih- 
.'steadofibeltlgthe  law  of  slaves,  is  the  fovr  foxanSb^lSf  ttt6 
■  consent  6f' the  people. generally.  The  teem  common  lastlis 
itot  confitfed  to  tl\e  territory'  of  England.  £tiripode9c meiUio|is 
the  commoti  law  of  Greece,. and  Plato  defines  that  which  ii 

*  i  fakbdf];  xxpt^  the  tnmntiott.coDisent  of  all  Classes  ^  •  tb6'  {>ebp1e, 
r  to  be  tbe.kdihKum  U^^' ;  aol^  in>.that  same  »eport>-  [atludtttig'to 
'  the;  ^Preutiri  the^^tttkmao  ^n  ibid  that  there  wet^Aumer- 
^  jouHcasesurij^^m it  wiks.dbemed toiaUyimpract»£^e €odil«ko 

gttKFpop-b^D  liosifivo  tow,  1ri>^  were  tlwarjrfoiSB.jjjaigp^-.to 
abandon  the  attempt,  anrf  talte  for  their  comiftotx  law  that 
which  was  originally  introduced  from  the  Roman  civU'ltim 


ig;r  thesamf^  .'^^ntflKh m4.  werjr  om  of  tbc-lsFs mr.-tcMj4f 
^n^nil  D^enlbi^  (tiAt  Srer^ln.fei^e  a^  Utii^ng  on  liw-  mtxt^ 
WiiDni»|Oftli'c^iirf  province  9(1 '^le fmirteenth  dfty^E^Isf  .Iwlt 
JAtltbe  tn  ferceand  bioilin^  gn  the'iTihabitRqts  of  this  bUu 
ftoiiil|(n(l. after  Ihc  rtnlH day , .^f  Vebmittx  JiMb  W.ftiUy  'Md 
(ffiictu^llf  t(^  ail  intenu!  ana^p^EpoKaasif  tba-W^  )b>^  and 
taeh  'ortlien^  liad'  bepa  roaieitimi  fenacled, ,V?-U|i"  gfliiMtJ-M' 
i«Rtb1y  V  A^d  alf  and  cvcty  pepon^d  pcnona.  w^ouMcyer,  an 
liereByrtljbiiicd  and  rciuired  19, yield. obc(:]^«i^:c,tiht^  .«aid 
hws  »  tn^  case  piay  require,:  URtil  tbe  aaid4))*>,:Bra(Kf'  vt 
|hAera1  tAabtAl^y  rcBpectiTcI^  shall  be..repcaIe4or«llt«f«dK-im 
SdUI  theV  ei^irtJjjr  Uielr  ovnliiuitatlori,'^    ...... ^^^e  ,    '■■ 

^'YMil^is'TdtibQal  and  manly  iriodc  of  prpeif4ure<  rThe. 
l^islatul-t^  l^ne*  that  those  lawi  were  inditftenfib^fi  to  tbe-im-- 
ifiedtate  citcumitancca  of  the  pcqplei  and  t^erefpre.they.  vifie^' 
l^'ba^dj' i^t  them  be  in  epcratkint  undj  thef  iw  Wfiptied' 00 
txpire.  The  legislature  can,  iTthey  think  proper,  alter  them. 
They  mefteveiy.year  and  Will  ^wayahavc-a  ^lomj^ormi^ 
of  aneritieiir  repealing  siicl)  lavis  aa,  aoay.appcqr-toc^tivs^b 


OF th», Sutton thna  linea  remain  taliie  vief4rr:^i^^f*'^f' 
OX'vtjnotA  i'mportance  to  our  present  enquiiy:;rTTf'fMiid.4hSt 
eintimm  laH  and  such  of  the  atBt'lft^- laws  of  l^glMd.^»]mV«> 
hftHtofbre  >p6q  Tn  lopee  in.  ^  fw4  B'ftyin'JWieJtftW**  **  **^ 
faeivafte^ .excepted.'*  .   ,,  1 ,..;-,!-,'' r    .-nj:--.' ■'!   y- 

^AM'fhft'jrecqgiiiiion  it  tfiei  cpmii"*  ^  Jiri>«g:s  Weitai.tf>e,) 
other  groat  ipomt  of  qiy  argument  :*-Ia  .<i>i5;,pww(i4Bgi  blii; 
ftttachm^nf  mcon^istent  wUb  i^e  .constitn^ipit.t  lUiriit^iantwillli 
J(tolM;4rtMid  hand  in' rcpnoWm^ ^ i-T:'>i^  Iftft^sU  -Pfwejt'i 
to' be  CoTisi«(enl'af)dproper>~&s,to  the  commas  (l^jiteiyiillj 
not  a  single 'eiiception  contained,  mthl^.act  ,,lf<thflis^rjfiUfef ' 
hrt^,  orlii  aiiyiWtwr  ad,  thefaurllwn  of  tteipw^H*ftBP«J»ii 
oni'siltagdhifetiliandnoton  us.  ,But^  if  it  if^a,^  !S)nin%«iiy-'/ 
ddtJbCihkt  might  arise  oii  th?  pubfect,'tbe  jiffiji^E^wqeYbwlatA- 
**Sett^^.'"Aiia  Wit  further  enacted  by  the  authority  aforcaAidvi 
That  Courta  of  eenera!  oaartcr  aeasions  and  sraol  deliverr,  and 


nwhtti^ 'rkptesviiy  a'ptWrtnteff  By  'B 

•todh  Gdiitte  -IHfit  BHjin'bc  lieitt  aftbi" 

thfttftyfhlS  =ttft}rti!aid  fa'ffs,'  Jilitices  i 
Mspcefiwif '^Hfepsittfiire  hart  ha^,  utd 

ftf  ttiia  itfttA'  fcgrei:abIe''neTettheIesi 

made  j  and  every  officer  of  allandei 

state,  that  is  or  shall  be  appointed,  shall h.ay^v.u|e,ap4f-^i> 
ci4J'th(nittme'Bf<  ftlte  l>o\terS'thatauch'offi<;er„5tr(^(^W;,(^ 
the  saMti  title, 'tharacter  and'distinctioti  mighty  cot^d  or'^^ 
lo  hav«  'liid',il!jcd'and  eiceTCbe^  tinder  'the  clfaitcr  .^d^°i^Em| 
•fPtnhfr^WaWi,  iiWtit^isplattitf.'V'  '   ,.^.!, '/."'^f  .j'ix'  '--^r/t) 

vWWy'VStfyitftt  fe)c}ypeSBi(th  so  Hiat'it  inay.bB  cle Wjr'.Htj^efpj 
t««iV-Un»l!ldetHe 'ikW'ataf  Westreiaedas  be'tbre,  wilye^ 
to  a  future,  gradual,  liberal  and  prudent  alteration. 

Hivtfi«^:^m^^  cjtMnioti  "setis'e  akc 
intiA,Mi'4T't>7ul<l''they  act  otKerntse. 
of'taSmgW'SMl^lHal  flWer'  THfe'jene'tr 
!*ewuVOi*l^n*f!S^'tvfere  t«enrfjfig'tl 
the  Delaware.     The  battle  of  Trentf 
cember,  \7T6,  a  month  and  four  day&o 
oPttiWlaW-^i^NotaWasft  iiflfiiatmal  * 
pHl'  tt3{l4}a«m'bf^l^fr  itithe'titMe  ^ftWl 
thb  •■djclartitiin  l>f  "itidepehdencij  'iiii'v 
i^nrmm-^i^mbtm:  fcirfm-.-df  ^aWK'S 
thm*^  ■iili»pt>^eBfe '  Ctf  ftiif  ■  'circiAiatdrioe 
th»^u»'ftrinct{»t^s  oTlibertriWti  Will ! 
and  m«MVM-iU(ige(lier'Bl&lit^lt.'   '1 
■Hilt  t^mmeS  ftte'iiitfgd^,  dind  ^e  can  u] 
oaa«l«-<^-19K  <!Mfts  t&^  da  kiid'exercis 

T:'*:^',^:i'bSit:^^^---i"    ■  ■:■  ■-'■;^-  »'--^  ^  -i: 

tht  1«iiafttu<r«%  6iW)l>tK 
<»f'tfftyi?ffe«i'llnaHeethl 
is  V*UN'.'»"»ftt^lit!'fcM9l 
a  (Hill«^'tttaf^^sd6Tt; 

cvtT*  tlfit^aii'iit'WiV;  1? 
th*y  ttfifliP  itlAirlfcW*'^ 
inel»^tKt>t1j«  fel§h'6! 

hi  tepaftH^i*ffl!ippttea. 


£   "3   3 

SAME   DAY,    P.  M.  .  ,    . 

.p  ^z.  Ji»j?.«B,s  Of  1,-r^n '  j:t^i^iiBation ,  ^,    „ 

ic":^>fr..v^«(*«-,':"  .".:;■;/■■,  ■■,■:.■    './ 

'.ThaVeVtferte^tbbnc  ornra-<;aEesoft  thfrecbrfl.-  It  ispre- 
ji|:rt'hiitt'!Jli(Ai)d  urn  them  ill  possession  of  thcSen^e.  Bf  thi 
T)rie(rfrt«'«(h  bf  SepMnbei',  IB02,'Eicopy  of  wbicK  wc  hare  in 
the  hand-wriunguf  ^Ir-  IturdMmself.itaptiearstfaatoninDticin 
pf  Mr.^M'Kcan,  and  by  co;iaent  of  Mr.  Levy,  tfae  cpunsel  of 
'Mr.  Paasnitire,  the  execution  wm  6ct  aside,  arid  on  motion  of 
"J^r.Levy  a  rule  was  obtiuncd  for  taling  deposition^  in  the  caesC) 
liih  tircnty-four  hoip-s  notice-,  and  the  heaiin^  of  the'atgumtirta 
■postpdned  until  the  ensuing,- term.  The  libel' wai  ■publiatied 
'^Iflj  twd  days  .after,  on  the  Mh  of  Septemberl  (Jii  the-2?th 
•I  JStaj  pf  October,  J  BO  J,  Mr.  Passmore,  by  his  vi^jmm  dtcfara- 
*tioh,  says^that  this  action  is  foi-'the  use  of  John'TCavtrS  oftho 
■iity"  6t  Philadelphia,  mcrchaist— thst  i»,  tt»c  dfHoh  Wtii^h  'ittw 
'aepcTidingOh'the  6th  of  September,  1802.  OothcMfethbfKo-. 
'v^ijlber  itAIffn-ing,  the  depOEilion  of  Mn  Mi)ler,drawn  by  Mr. 
■'i*i^,h"iaea.  'CfJuld.  Thpmaa  Passn*Qi«;  then, 'iv-ith  Uip  ftdl 
*ktib»fledg«  of  these  facts, Undertake  to  saj  ,thii  he  theughf  (he 
'^adtlon  *ras not  dependiTig  on  the  8th  of  September,  L802;'whfli 
■fe*pbWi(Ktythehbel-?      -  .-..i.'^iF,  ,-.i.  ,.  „■ 

^1  j;jKilJ  upw  proceed  to  eojj»ifl?r.t)i,?  gr^U.qvP^^PnV  ^9«>,tl>l» 

y|i;:0c«ssi9f'aittachnjci;t  andtheqterciseofit  in  t^,-ca^jof  jt'asp- 

more  contravepeany  of  tlie  proyisiops  of  the  ^onslif^if^onf  thither 

faf 're  or  '90  ?  I  am  willing  to  meet  the  question  in  its  strongest 

.fl^u^tiflf  ;qewT  and  -f  fecj  c^Edept,  I  can  aatisfy,  ((icjjpupt^that 

j»^,ifli(j,(y'/4e;/Brad"  ia  distinct  froni "  Che  judgment  of. out  peers" 

j(tl^/^.(araq/^i^  landyK^  it  was  in. the  yijar,  IH^J  \vas  inteoied 

.^.J^ifipiivwiUciJVtobe  left  in, full,  force  and  operation :  Aiid 

^ffl^ifltgk  tifs, ejtpressiOTs  of.  the  ,present  copstifution.as  co^- 

3,^1*4  ,wjt^  IhM.  qf '76i  afford  the  strongest  conRliUsicnis^iiv  qpr 

;&W)^I-am  contest  to  meet  the  question  evea  undecthat.coh- 

jrfimf^yOrij  -to  the  Ust  constitution  there  is  a  cb^n^  ■ofvonils^ 

3^Bl.p«iy,t!heexpressiop3  are  stronger  ill  the  prepent  con^^i- 

f;tU^Oi),t)Mli  IB  the  last.     In  the  first  constitutioi;,^e,jexpressioa 

pf%g]^nf^-in  the  latter  we  lind.the,  trial  i)]',iui;j!t'PWWed  y> 

i,,^a«;f,  of  indictment  and  ioformation.  _; 

't-I.TKcttBiys.orthft  first  conatitutlon  arejrt-ecisri^'thfeae:  *■*! 

>r  criminal  offences,  a  niaD  hath  a  right  to  be 

and  couiiselVto  denaaiid-thc  cairiii  knd'rf&ture 

to  be  confW^ed  ^YiIh  the  wilBieSS^vto^ali 

is  favor,  andaBpieeaypubHc'trttfl  'byta  Mi- 

le  country,  ivithont  ihc  imanfmous  'consent  of 

mot  be  fou^hd  gilijtj^  nor  canhe  bccempelfed 

against  himifeff*  n<^can  -atty-nijaii'hejttstly- 

iberty  e)i;cept,,bj; ithe  laws  rf-^e^'tebA''<ft  tho- 

jieera."    -     ■    '  '■^,"'  ';  '■"■'  '■ 


i  MS-  J  ■  ,  - 

.  it  IS  said,  and  that  ii' lhfe''^fy"^lV'iTi)ie  ^Hmtn?,%»f 
m  this  section  there  are  no  exceptions;  that's  c6ntt\hpt  of 
Courtis  a  criminal  offence,  ?p(]  as  in  alt  cri^iip^  pffcitcMf 
the  accused  is  to  have  the  benefits  ETontcd  fcy  tliis  SBCtiOOt- 
therefore  the  conduct  of  tlicjiJdgcs  was  ih  yipIatii^Rf  tht 
great  Xundaineiit&IhiW  of  our  coun'iy.  ,  ,,    ;,  .:...■' 

■  I  shall  endeavor  to  phew  that 
felpny  and.  nwsdemeanor,  whicl 
againiit  inUieotxiinarymodeby  i 
I  believe  I  shall  hasc  no  differe 
when  I  iay  that. there  never  was 
of  Court.  ;I  wiahtomakcmy  Co 
consistent  wi^t\  the  sybject.  It  si 
soiling  to  slicw  tW  this  clause 
■tmt  fdiHiy  and  misdeToeanor. 
inference  that  can  he  di'ava.  No 
tended  to  di^pvivc  the  Coui'taoF.e 
used,  and  without  which  it  woul< 
serve  thc'iiuiity  of'juatjce.'  ■  AVi 
of  a' Inghly' dangerous  tendency 
injinisiration  of  trial  byiurywoul 

■  of  tftrtti  Votild  m  ridfTrtdlctaftte 
hadl  "Pfi  'shfirt,'Wittt(>«t  hottie'  i 
wonJd'yfelid-bUt?  i  tWAing  s'ecAriU  » 

'  '■Tn^elaw'riftl^fthidtfiMinsittmttKingaiffdrfefitfl^Wifirfjaett-' 
mOTtof  th«  peB'^i, -AV'that  'eofistiWilibn  'woiild 'Bt '  ifiAitpStenl? 
'  ■  »itfi  itieif;''  The  9'*d'Scctibri  'of  the'32trr»'fVahiVBr'goterAfeeln< 

■  (*;on5«ttltftJh'of  T^  (iTO»Mw'rdr'the'^r!iI*fWflJ«i«»i««s«t:J 
fOrt  tte>rt^Wehi  ■aiw''ebnncn, -'whb 'sh^!rhftbt''an*  aeSffinifttf 

■■'tHe'iata^;'iBmvsii',%'  dMs^yt'^TWiht^aecuSda  Bi^'ritfHf'fcf 
'tHAl'fefiarviiahtiiti^hlhe'^Hisetltidd'bfaeacciai^ffiln'orWgRW 

■  tithed  ■ta'fhe«*nJeft-ayie«fg<AeWrment^a^'tfMth^S»»a#fei' 
■■te'dep?lveJ(tfif/>-1r^e^tprtvisibris»*o«M%;4cni'aitf^n'(fift«bt 
■repu^ftiirt.S'ia'Biidl'Wher.'  h'trould-  bcfiticon'siiteTft^tdB^'W 
t>fte'iflaCe'jthfa¥fc'6«  feises  there 'shohlH  He  tWal  by  JoryI'Mitflw 
another,  that  there  should  not  be  any  sucli  trial'.' If  out-o^ptufieifts 

.  dn  Tighjt  /heKiii*  cotiUsi#cyoti  whicli'tH*  jr  JiaV,?  nbtwii^tiledf 

i.«^«ripra%eedj^e  Ufor  h  qninawd-ogence 
,  ,6«sii>nvtP  wy  th^f  the  triai  of  Jpjpeaph; 
•LPWSJds^MdTffW.ncil.  kw'oHld.pe-adlj? 
J  .(lth,|9t»pt(0fiiisi|lieitp^undfi^food,,wii«ii,' 
...318d's«;HtiQJB|pfjthefwni4,of  EWV^mjri^nt 
.^'^ee^Jj'iS.'J'i  .^^^li?>Jaw;.?f  the/anftJ'  iqjau 

toknpw  why  thSconvention'shotild  us§ 

■wtd$  I  WhM  other  purpose  could  it 

purpose  of  raising  obscurity  and  doubtln  the  very  charier  of  our 
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It  i%  a  rule  of  vonstruction  applicable  to  all  last nivnentAt 
kul  more  paKicQlarly  to  instruments  of  this  kindi  that  you  are  to 

C>0  effect  to  everjr  word.  You  are  not  to  suppose  that  any  word 
intruded  without  a  meaning.  l{^^  judgment  qf  hi*  fifcr*"'  ai»d 
<<  the  law  qfthe  land*'  mean  the  same  tbingi  why  did  not  they 
free  us  from  difficulty)  and  make  it  read  ^  but  by  the  judgment 
of  his  peers.'*  The  addition  is  a  surplussage  of  no  use  what- 
ever, «xcepl»  as  I  said  before,  to  create  dmibt  and  obscurity. 
You  will  observe  that  the  words  ^<  lav  qfthe  land"  are  prefixed 
to  **  judgmcni  qf  AU  fleer*,**  It  is  reasonable  tu  suppose  they 
were  to  have  some  specific  meaning,  but  if  not,  why  are  they 
pi'efixed,  because  by  merely  leaving  out  the  words  ^<  law  of  the 
lukd*'  the  sentence  will  be  full  and  expi^essive.  I  can  easily  com* 
prehend  that  in  cases  of  doubt  the  convention  would  have  used 
words  for  the  purpose  of  explaining,  but  here  (bere  was  cer- 

Sinly  no  occasion,  when  by  the  argument  of  our  antagonista 
ey  express  precisely  the  same  thing. 

.  I  presume  the  whole  of  the  9th  section  must  be  taken  togetb* 
er,  in  whuh  case  we  shall  reconcile  the  expression  ^'  law  of  the 
If^d**  vifiih  ^  Judgment  of  Ms  fleer*,**  Suppose  the  only  exprea«^ 
Slop  was  ^  nor  *hall  any  man  be  deflrived  qf  hu  liberty  eapceflt  by 
tAe  judgment  qf  hi*  fleer*^'*  would  not  every  man  say  there  is  a 
trial  by  jury  in  qU  cases.  If  the  only  words  were  ^  nar  *lmll  (tny^ 
nUm  be  dleflrivedf/lu*  liberty  exceflt  b\j  the  law*  <^the  land**  would 
k  not  be  perfectly  obvious  that  a  man  might  be  imprisoned 
without  a  trial  by  jury^ia  whatever  manner  the  laws  of  the  land 
direct  By  ivhac  ground  of  argument,  then,  can  they  be  con^^. 
uderedas  synonymoua^-^tnd  by  what  hoenf  pocus,  strani^e 
(ind  of  legerdemain  can  tbey^bbtain  a  diierant  m^v\^  when 
put  togeth^  from  that  which  they  convey  when  separate. 
AgainiVv*)  it  is  m^  that  th^  shall  n^t  be  dq>rived  of  libeftf 
^ept  by  the  Unv  qf  the  iand  or  ai  trial  by  jury*  By  the  word 
*«.  or^  it  appears  there  must  be  a  diversity  in  ^be  method.  After 
9iaking[  use  of  that  word,  it  would  be  ridiculou.a  to  say  that  we 
Qieant  m  one  wayi  and  not  in  two.  We  must  expvnge  the  co» 
p^iUUive  ^  ar,**  or  we  cannot  get  the  cpnatnicftiw  conrendfd  for» 

Whetk  both  are  made  use  of  and  distinguished  1^  the  woiiA 
^  or^'  tliey  amount  to  a  declaration  that  there  shall  be  a  trial 
\f  y^fji  t9S^  in  those  cases,  where,  by  the  laws  of  the  ktnd* 
^urts  arv  authorised  to  proceed  in  a  different  manBer ;  ant 
th|a  must  be  understood  with  a  qualification  confined  to  the 
^wa  at  that  time.  Not  that  the  legislature  might  in  future 
ptsa'laws  to  deprive  the  citiaen  of  a  trial  by  jury,  in  any  case 
Where  it  had  bren  formerly  allowed  or  enjoyed.  They  were 
not  at  liberty  to  encreaae  the  number  of  instances  by  which  a. 
man  could  be  derived  of  his  liberty  without  the  trial  by ,  jusy*. 
This  was  a  pan  of  the  fundamental  law  by  wbidl  the  l^iiia* 
tuxe  are  always  to  be  governed. 


..A 
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I  concern  .thttt  Uie  proposition  &r  ivhiehive  have  tfce^ho^ 
tkoi  to  contend  is  alreaidy  kufficiedtly  underalood  ;  tNit,  if  this 
Court  will  allow  me  half  an  hour's  time,  I  will  ptatce  it  beyond 
all  probabitity^  and  shew  that  it  is.  as  capable  of  morale  all 
any  problem?  in  £uclid  is  of  mathematical  digmonstiattoii*  I 
have  stated  the  line  of  distinction  intended  by  the  conven^on* 
I  shall  prove  that  it  has  been  the  practice  to  punish  coo* 
tempts  by  attach  ment^~-and  that  in  cases  of  outlawryi  execu* 
tions  actually  took  place  antecedent  to  ^e  conalitutioii  of 
irr^r^without  a  trial  by  jury. 

Sir,  the  language  of  the  convention  must  be  clearly  under- 
•Cood.  So;  far  say  they  as  the  Courts  have  been  in  the  habit 
of  proceeding  without  a  trial  by  jury  we  confiim  the  pi^cticoi 
Imt  the  legislature  are  prohibited  from  granting  any  new  pov* 
era  by  which  the  trial  by  jury  shall  be  taken  away. 

«        ■  <  ,•  * 

There  is  another  rule  of  construction  which  mky  be  verf 
properly  appli^.    Whenever  in  writing  I  borrow  a  word  frpm 
any  art  or  science,  I  am  supposed  to  use  it  in  its  Jcnown  and 
received  sense.    We  are  then  to  enquire  from  whence  thin 
expression  canie  ?  Where  did  the  convention  find  it  ?  Did  tjbejr 
not  borrow^^  it  from  some  source  where  it  had  been  long  used| 
understood  idid  explained  ?  The  expression,  sir^  is  the.  saine 
as  in  the  twenty-ninth  chapter  ot  Magna  Charta,    Tlhe  wqt4^ 
are  ^  no  freeman  shall  be  taken  or  imprisoned,  &c.  but.by  thi^ 
lawful  judgment  of  his  peers  or  the  law  of  the  land/*  ;  They  * 
were  t^keti  fr6m  that,  and  engrafted  as  a  foreign  scion  on  our  I 
nativef  stotk,  with  this  improvement  that  in  England  (as  bus 
been  said)  on  the  part  of  the  prosecution)  there  is^  i^d  writteh. 
constatuttbn ;  whereas  with  us,  Arlieric^n  wisdom  first  devise4»  . 
and  Athericto  "vidsdom  first  adopted  this  gloriqus  safeguard  of 
liberty.    There  is  no  other  difference  between  the  expressipii 
in  the  twenty-ninth  sectioh  of  Magna  Otarfaaxid  tfee  ninth  sec*      I 
tion  of  the  bill  of  rights  of  177'6,  except  the  transposition  of 
the  w6rd^'  ^'judgment  of  hiB^fieera^  an^  *•*  law  ^ the  land  *\      I 

With  regia^' to  the  words  there  is  no  ^fference,  \, 

•■•.-.       .  ~  .    ^' .     ......     •  -        .     ■  •      -  ^ 

I  ask  what  was  the  meaning  of  those  words,. not  for  a  dayt 
not  ^-tt^'yissrybUt  for  the  lapse  of  fire  hundred  and  sixty-odd '' 
years  .^before  they  were  introduced  into  our  constittttion  M 
spea^c  from  recollection  that  there  were  no  l»es  than  thirtyHacts      ^ 
of  p|^liai|ieiil  cpifn^ing  Magna  CkartOy  itnd  in  all  those  .acta-       ' 
not  a^^gle  iz:M»tanco  can  be  shewn  thart  the  principle' waii  ew]>    t  :i 
consJ^ei^4  i<)  vx^  otfiw  light  than  diat  liThich  Ve  3oantetid  ibr.   ^«  \ 
Nor  jp^th^fQ,  ever  a  suggestion  that?  the  ptQceasiif  attach?       { 
men^i  wasoi^^tof  the  causea  comif^ain$d.<^   ':  <-i  k 

A^a^lt  Was  cftM  ^vom  Ut  Btackatone^iReti^ia^'h^f^^       !  "J 

in  order^to^ehryr  that  4  usage  may  eafist  ibr  aiiajoetime;  htlV  '/- 


'\ 
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if  foufijd  inconsistent  with  essential  principle,  itmust^giyemf^ 
and  in  th#t  respect,  I  conceive  the  rules  of  the  con^mon  Islw 
toibe  founded  on  sound  sense.  Undoubtedly  there  may  bb 
usages  ft^iMing  for  a  long  time)  and  if  found  to  be  inconsist- 
ent with  justice  and  equity  they  must  give  way.  But  in  the 
present  case,  with  respect  to  the  process  of  attachment,  it 
lias  aUvays  be^n  considered  as  a  salutary  provision.  During 
the  lap^e  of  centuries,  no  judge,  no  lawyer,  no  patriot,  ever 
lisped  a  sentipie.nt  of  doubt  upon  the  legality  and  propriety 
of  the  practice, — and  to  the  extent  for  which  we  contend]  ijt 
|ias  been  ini  constant  use.     Usiiatd  and  ofiproiata. 

•[Hore  Mr.'IngePBOll  referred  to  1st  vol.  Sir  W.  Bkckstone't 
Reports,  page  560,  being  a  part  of  the  case  referred  to  by 
Mr.  .Rodney,  relative  to  general  warrants.  Mr.  IhgersoM  api 
pealed  to  the  dpinion  of  Judge  Mansfield,  to  shew  that  th« 
general  warrants  were  in  direct  contradiction  to  the  principles 
of  common 'law-;  that  even  during  the  time  of  Loird  Halcr— ' 
during  the  protectorshipf««-they  were  considered  as  illegal  and 
void )  and  he  quoted  from  the  learned  judge  the  following 
sentiment :  -"  Usage  will  «iot  change  the  law,  yet  it  is  conclu- 
sive evidence  in  favour  of  the  magistrate  who  grants  the'  war- 
ranty ;if  accused -of  malice  or  partiality  merely  from  the  illega« 
lUy  of  the  -warrant^' — ^that  even  if  the  warrant  is 'granted  in 
direct  contravention -of  the  law,  yet  if  it  is  a  usage  M  to  grant 
it,  the  magistrate  is  not  answel'able  for  the  cc»itpariet  j*.] 

Dui4Bg  the  lapse  of  five  or  six  hundred  years,  .»o  <x>mp]aint 
has  been  made  against  this  mode  of  prodeciing  by  attachment. 
Kussel,  Sidney,  Pym,  Hampden  ttre  names  illustrious  in  the 
iie<5ords  of  freedom.  The  exertions  of  those  patriots  were  di- 
rected to  the  reform  of  abuses  and  to  the  protection  of  liberty 
in  Great  Britain  ;  and  yet,  from  none  of  these,  at  any  period 
of  time  whatever,  was  there  a  suggestion  that  this  power  Was 
either  oppressive  or  improper.  ' 

Mr.  Fox's  bill,  sir,  was  mentioned  and  it  deserves  consideri< 
ation.  It  is  well  known  that  Mr.  Erskine,  who  was  a  good- 
man,  a  patriot  and  a  great  lawyer;  opposed  the  idea  that  fli<l 
jury  should  not  be  judges  of  the  guilt  qr  innocence  of  the 
accused,  in  cas^s  of  Ubels^  and  his  conduct  in  the  case  olTtri^ 
De$n  of  St.  A^aph  does  him  much  honour.  Mr.  Erskine  in« 
deed  argued  with  ^  strength  of  reasoning  that  wiH  eternii^ 
him ;  but,  !(ir>  do  the  gentlemen  mean  to  apply  that  <:;ase  to 
the  present?  Did  Mt.  Erskine  undertake  to  go  before  th'^ 
House  of  LoWs  and  impeach  the  Judges?  iNd,  sir:  H^  srtjofets 
the  only  proper  mode  of  procedure,  ith  consulti  with  his 
IHWid  Mr.  Fox,  and  procures  the  passage  of  a  bSJl,*by  whith 
Ihs  jury  are  vested' with  the  right  to  detehriine,  ftot  oidyote 


m^  Fact  .of  publicatioxi)  but  whether  the  publication  Was  a  libel 
md  the  defendant  guilty.  In  shorty  sir,  ,1  believe,  they  didt 
it  upon  the  principles  adopted .  here,  and  it  i&  not  the  qnl« 
instance,  and  I  tell  it  with  pride,  in  which  they  have  copie^. 
things  from  our  constitution  und  our  laws.  Jf  tliis  summary 
process  was  considered  as  oppressive  or  improper,  would  Mr*! 
Fox  and  Mr.  Erskine,  and  other  patriots,  have  overlooked  it  iXk 
correcting  the  law  of  libels.  , 

Blackstone  says,  that  the  words,  "  law  of  the  land'^  mean> 
precisely  what  we  contend' fof.  Both  Blackstone  and  Gilbeit 
^clare,  that  the  process  of  attachment  is  a  part  of  ihe  law 
tj  the  land^  and  as  such  confirmed  by  Magna  Oiarta  ;,  and  tbiSi 
was  an  established  construction  known  to  some  or  to  all  thos(^ 
who  framed  the  constitutions  of  1776.  and  of  1790,.  They- 
knew  it  had  been  the  construction,  for  centuries,  of  the.  same, 
words,  though  used  in  a' different  instrument. 

<  •  '  i-  . 

.  Having  made  these  previous  observations  I  now  bf^  leaVi^ 

to  read  the  twenty-fourth  section  of  the  constitution. iof  1.776^ 

which  expressly  s^rms  this  power *tts  usually  exercised^  ,  ..  r 
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.  <'  Sec^  34,.  The  Supreme  Court  and  the  several  Courts  jof 
copmpn  please  of  this  commonwealth  shall,,  bes^d^  the.  pow«> 
ers  imially  exercised  by  such.  Courts,  have  the  .po.wers  .of  dt 
Court  of  chancery,  so  far  as  relates  to  the  perpetuating  tes- 
tj,mony,  obtaining  evidence  from  places  hot  within,  tikis  sta4:e^ 
and  the  care'  of  the  persons  and  estates  or  those  who .  are 
npn  comitates  mentis^  and  such  othi^r  powers,  as  may  be  .£6un4 
x^ecessary  by  future  general  a&semblifis,  not  iacoxmstent  wi^ 
this  constitution." 

.  WelW't^en,  I  ^k  if  this^is  a  po'wtr  which  has  been  uatoi/fy' 
exercised,  is  it  not  by  this  provision  compleatly  ve^t^d  in  the 
Supreme  Court  ?    But,  our  opponents  say,  "  why  don't  you 
produce  instances  where  it  has  been  exercised  ?    Why  don't 
you  produce  a  thousand,  a  hundred,  or  even  a  dozen. cases  ?'* 
We  answer  that  the  enen^  have  taken  away  our  records* 
From  the  year  1741  to  1767,  a  great  part  of  the  period,  in; 
which  we  sub^sted  as  a  province,  all  those  records  ^re  missr. 
ing  except  from  the  years  1741  to  J 746.    They. were  all-^aiS- 
ried  away  by  the  British.    I  mean  the  records  of  the  Supreme 
Court  of  Pennsylvania.  ,  They  are  in  England,  whithpr  w^ 
can't  pursue  them,  with  any  hope  of  recovery*    But»  sir,  ifli«. 
that  short  period  of  five  year^  I  find  no  lesS;  tBai^  five  pr. >ii^ 
instances,  in  which  the  summary  power  has  be^ti  exercised.^, 
sipd  it  is  reasonable  to  suppose,  that  as  population,  becm^ 
more  extensivci  instances  became  mone  frequenjL  , 
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In  Scptcfjabcr  term,  1 74 1 .  Certiorari,  tq  xp^y^^^  iifdec 
' '  AgiihM  johti  Hos^r,  of  Lancaster.  On  hearipg;  coun$el»  the 
Coun  dfdered  that  the  said  Hoss  within  one  month  enter 
iiiKi  antsbHgiition'of  r.lOO^  to  the  overseers  of  Hempfield 
township,  conditioned  to  allow  his  wife  a  reasonable  mainte- 
nance, and  thereby  indemnif)i»the  said  townsb^  i  or^  that  an 
^itaekmtnt  Ume  agaiMt  him. 

I 

In  April  term,  1743.  Rex  vs.  John  R099,  The  defendant 
appeared  on  an  attachment,  and  entered  into  a  rpcognizance 
to  appear.  Sec.  at  the  next  Supreme  Court. 

In  September  term,  1743.  Same  ag;ainst  «4PRtf .  On  argu- 
ment, the  Court  confirmed  their  former  order,  and  that  he 
pay  all  costs,  and  that  he  be  committed  to  the  sheriff  of  Phi- 
ladelphia county  until  complied  withy— that  is,  not  that  he 
should  merely  pay  a  sum  of  money,  but  that  he  should  be 
commited  to  jail  until  he  should  pay  all  the  money. 

In  April  term,  1744,  an  attachment  awarded  against  ,the 
defendant  for  denying  to  pay  a  bill  of  costs  ta^ed  agmnst 
*   Mm.  lA  Septetoiber,  1745,  an  a^ra«  attachment  awai^ded  agsdnst 
the  same. 

In  ApHltefih,  1746.    Rule,  that  the  sl^eriff  briiig  in  the 

liody  of  the  defendant,  which  being  dpne^  ordered  that  he 

''  stahd 'committed  until  he  answer  the  coniplaii\t  of  his  wife 

Elizabeth.    He  was  afterwards  discharged,  by  consent^  on  pay* 

jnent  of  ten  pounds  and  costs. 

*  '•  •     »  '    '   *  •     .      . 

In  September  term,  1744,  John  Taylor  and  others  were 
bound  oter  to  app^&r  at  the  ensuing  Court  apd  at^nd  from 
day  to  day,  fcc.  to  answer  interrogatories. 

In  Septethber  term,  iY^S-^Thomaa  Lloyd  vsJ  John^^JParryf 
"squire.  On  the  petition  of  Xloyd  against  the  deC^dajs^  a 
justice  of  the  t»eace,  for  exercising  jurisdiction  in  the  .case,  of 
'  *  contract  respecting  the  sale  of  lands..  Ordered  that  ]Sair>T 
appear  at  the  next  Court  and  shew  cause  why  an  at^cbnvcnt 
should  not  issue  against  Mm  ;-^r  that  an  attacj^ent  4i>  ^^^^ 
le^nst  him.  This  at  the  April  term  foUonriug  -W«^  diaoon* 
•dhueid^jr  the' complainant. 


i,>  < 


•"  -ffif,  it' is  uompleatly  legible  ujpon  t)be'.fccc,of  ^thc.i^Qjwtiiu- 
^^idndf  "1776,  th^tit  was  intended  to  [foiitinue.  th^se.  .powers 
'in  the  Co)ift^.  ;We  find  that  all. these  different  jiections  con- 
:cxtr.  The  ninth  section  declaresi  that  np  ^ni^  .^IN^l  .he  4e- 
toH^'d  ofhis'  liberty  cixcept  by  tjie  taws  [qf.ihe  land^  or  ^thc 
f^d£;hieht  of  %  peers.    The  twenty-fourtfi  sepj^ion  secui«»  ^ 
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"fh«f  Soptieinc^ourt  all  the  pove?s  that  had  been  fiff^^y  ex* 
etcised  by  such  Courts;  and  the  twenty-fifth # section  esta- 
blishes trial  by  jury  in  the  iame  manner  aa  it  had  btfarc  i>eem 
used. 

If  then  the  Supreme  Court  had  a  power  .before  the  fran^ng 
of  the  constitution  of  1776,  to  punish  by  attachment  for  con* 
tempts,  it  has  that  power  in  the  year  1805  ;  because  no  act 
or  measure  whatever  has  taken  place  which  tenda  in  any  way 
to  abridge  it, 

.  The  Courts  had  usually  exercised  the  power  of  iasuing  at- 
tachments for  contempts  committed  in  their  view  or  at  a  dis* 
tance,  under  the  act  of  1722,  until  the  constitution  of  1776 
was  formed.  I  gave  in  the  morning  my  reasons  in  support 
of  this  position,  I  will  not  now  repeat  them. 

It  appears  that  there  had  been  some  difficulties  as  to  this 
principle  in  the  state  of  Delaware ;  for  we  find  that  the  learn- 
ed gentleman  who  is  counsel  for  the  prosecution  had  b^en 
applied  to  in  order  to  bring  a  person  before  the  Court  ia  a 
summary^  way ;  but  he  had  doubts  as  to  the  propriety  of  pro* 
ceeding  in  that  way,  and  he  very  properly  declined.  I  belieTe 
we  shall  find,  sir,  that  the  constitution  of  Delaware  coBtains 
the  same  provisions  that  are  expressed  in  the  ninth  aeotion 
of  the  constitution  of  1776.  [See  seventh  aection^  article  jirit 
qf  the  eoriititution  of  Delaware^] 

In  the  constitution  of  1776,  a  doubt  must  have  been  enter* 
tuned,  as  to  the  extent  in  which  the  trial  by.  jury  was  to  be 

-  '  tecrived-^whether  in  all  criminal  cases  there  must  be  a  trial 

by  jury.    That  doubt  was  removed  by  the  convention.    T)ic 
words  of  the  constitution  under  which  we  now  live  is  there- 
fere  liabjie  to  less  difficulty  of  construction.    Now^  sip,  please 
"  '*to  look  at  the  difference  between  the  constitution  of  1776  aad 
'  iftat  of  1790,  and  you  will  be  convinced  that  the  convention 
-  of  '90  had  no  object  in  making  that  difference,  except  to  da 
"^'away  this  very  doubt ;  and  here  we  find  that  they  have  e^- 
''  Jwessly  restricted  the  trial  by  jury  to  prosecutions  by  indict* 
'  vient  or  information.    They  must  hav^  had  the  principle 

-  '^hlch  w^  contend  for  fhll  in  view.    The  party  has  **  a  right 

to  be  heard  by  himself  and  counsel.'*— That  applies  to  all  pro* 
secution&— '^  to  demand  the  nature  and  cause  of  his  accusa* 
^'tioh)  and  to  meet  the  witnesses  face  to  face."  That  is  ^nf  ral 
J^'also.— -^Tb  have  compulsory  process  for  obtainiiig  witnesfk^s 
"  'In  hin  favour.*'  This  is  general  also. — ^^  ^nd  in  prosecution^ 
'"-ky  ifkUcfmentUt  injhrmation  a  sfieedy /itcblic  trial Ify  anin^^tifl 
^'Jur^  of  tht  vicinage  :**  Here  we  find  there  are  two^  memhe^ 
^'^of-^^  sentence.-  The  firit  part  of  the  provision  being  ge6eraT» 
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«f  cotirsc,  %f berever  the  prosecution  is  for  a  criminal  offence 
not  bf  indictment  or  information,— there  is  no  restriction  in  ** 
the  constitution,  that  the  trial  shall  be  by  jury  ;^— whereas  in 
•11  prosecutions  by  indictment  or  information'  the  party  ha»^ 
a  right  to  such  trial.    It  is  impossible  to  have  any  doubt  that" 
those  words  are  to  be  taken  in  their  technical  and  appropri- 
ate sense,  and  that  ^<  by  indictment  or  information,'^  is  meant 
«  by  the  puUic  prosecutor."    To  imagine  any  thmg  eke^' 
ipould  be  giving  to  the  word  information  an  extent  never  con- 
templated by  the  framers  of  the  constitution. 

We  next  find  that  *'  he  cannot  be  compelled  to  give  evi* 
dence  against  lumself ;  nor  can  he  be  deprived  of  his  life, 
liberty  or  property  unless  by  the  judgment  of  his  peers"—' 
(by  that  only  \  is  there  nothing  else  ?— yes-— ) — "  or  by  the 
law  of  the  land."  .  Having  in  the  first  part  made  provision  for" ' 
all  cases  that  might  come  in  the  form  of  an  indictment  or 
information ;  they  then  make  provision  for  the  prosecution  of  ^ 
crinifial  offences  without .  tjie  trial  by  jury— well  knowing  that ' 
there  might  be  such  cases.     Therefore  they  add  in  the  con- 
cluding part  of  the  section,  that  he  shall  not  be  deprived  of 
his  Kfe,  liberty  or  property,  but  ^  by  the  judgmetH  of  hi*  peerw 
or  the  law  of  the  land" 

From  the  date  of  the  constitution  of  1776  to  1790,  and  from 
1700  to  1805,  we  have  the  contemporaneous,  the  universal' * 
understanding  of  the  legislature,  the  judiciary,  and  the  pco-  ' 
pie  at  large,  that  this  is  the  meaning  of  the  section  in  both  ^ 
constitutions.    How  is  it  possible  that  all  the  isummary'  pro^ 
ceedsngs  of  the  magistrates,  all  the  variety  of  cases  read  hj 
Mr.  Dallas,  should  have  been  contrary  to  the  constitution,  - 
and  yet  that  th^re  never  has  been  a  complaint  against  them. " 
Under  the  old  constitution,  when  the  constitutionalists  were 
the  fHredominant  party,  or  when  the  federalists  were  so,  there 
was  never  any  thing  but  a  common,  a  general  understanding,  ' 
that  this  summary*  process  was  legal  and  constitution^,    vf*"' 
was  a  power  which  the  framers  of  the  constitution  thought  ' 
would  .not  be  dangerous  ;  and  therefore  they  said,  ^<  so  far  as  ^' 
there'  have  been  these  summary  proceedings,  so  far  shall  you  ' 
go^'ruid  po  further."     But  the  circuit  Court  law  is  so  full,  so 
perlectiy*  explicit  on  this  principle  that  it  leaves  nothing  to  un*  * 
cevtaioty.    In  this  act  the  legislature  expressly  recognize  the 
poMrer  of  >'  [mttishing  contempt  a  by  attachment ;"  and  this,  sir,* 
was.  ^aften  a  Judicial  construction  that  under  the  constitutioh 
the/Coort  could  proceed  to  jmnish  contempts  committed  out 
of  their  vsrw. 

» 

There  isan  antecedent  act  (passed  in  March,  1791.)  Now 
tlus  vim  in«4he  very  first  session  after  the  adoption  of  the'" 
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constitution  of  1790. — 3d  vol.  Laws,  p.  36.  Section  10.  HeM, 
^ir,  on  suggestion  to  the  Court  that  the  persons  subpoenal  livs 
^iiot  in  the  county  where  the  cause  is  pending  before  the  audi* 
tors,  the  Court  may  "  send  their  attachment  into  the  counties 
where  the  persons  reside,"  and  ^<  proceed  ag^nst  witnesses  and 
others  ;"  (sir,  there  is  no  restriction)  "  who  shall  be  compel- 
lable to  attend  in  or  be  in  contempt  of  such  Courts."  This 
sentence  contains  two  distinct  pi'ovisions-— One  part  refers,  to 
those  who  are  compellable  to  attend — This  donH  apply  to- 
Thomas  Passmore's  cas&— ^but,  sir,  the  latter  part  will  be  found 
in  some  degree  applicable — it  refers  to  ail  others  who  may  be 
in  contempt  of  the  Court. — ^Not  only  those  who  have  bieen  sum- 
moned as  witnesses ;  but  all  others  who  may  be  in  contempt* 
It  comprehends  all  and  every  person,  not  only  jurors^  witnesseSf. . 
or  officers  of  the  Court,  but  all  others  who  may  be  ia  con**  • 
tempt  of  such  Court. 

.   Now  if  the  legislature  had  searched  for  the  moat  compre* 
bensive  temns  in  which  to  express  their  recognition  of  the . 
law  of  attachment,  they  could  not  have  exhibited  it  in  niorei 
appropriate  language.    Here  we  find  the  legislature  speaking  < 
^C  persons  in  contempt,  as  of  a  known  and  received  meaaiiig* . 
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I  now  come  to  the  act  establishing  the  circuit  Court.     4tk 
voL  Staie  Jmwmy  t^ttf^69  363 — 3.     Secdona  3  and  4* .  The  feftnKh 
section  declares,  that  ^<  the  Judges  of  the  Supreme  Court-  oif  - 
any  one  or  more  of  them  while  holding  any  circuit  Court*  ' 
shall  have  power  to  give  judgment,  pass  decrees^  and  award 
execution,  and  generally  have,  use  and  exercise  similar  pow« 
erin  any  cause  or  suit  had  before  tliem^  and  in  all  cases  where 
jurisdictioli  is  given  them  by  this  act,  in  as  ample  a  manner  * 
as  if  sitting  in  bank,'* 

By  this  it  appears  that  the  Judges  of  the  Supreme  Courts 
while  holding  a  circuit  Court,  are  to  have  the  same  powers  ^ 
as  when  sitting  in  bank.    Now  the  legislature  do  not  here 
particularize. the  power  of  summary  process  ;  but  they  thought 
it  would  be  proper  to  declare  in  general  terms  that  the  judges  ' 
should  exercise  all  the  powers  usually  exercised  by  the  judges 
in  bank ;  and  th^y  must  have  known  that  among  those  powers 
was  that  of  punishing  contempts  by  attachment.    In  the  pve^ 
ceding  section,  after  previously  directing  how  appeals  naay  be  ^ 
had^  and  fixing  upon  the  general  return  days,  they  say  that^  > 
<(  cvfvy  day  .of  the  said  circuit  Courts  shall  be  good  return  daysi  -f 
ofpnocess  for  summoning  and  obliging,  witnesses,  to  appear   ' 
and  give  testimony  in  said  Court,  and  summoning  amA  enfoito-t  > 
ing  the  appearance  of  jurors  to  try  issues  therein,  punishing 
conlemfita-  by  attathmmta^  and  such  other  writs  sud  process  aa 
the  s^d  justioesj  shaU  deei^.  necessary  for  th^  MvtuiQems&t  oi 
justice}  to  be  made  returnable  in  the  said  circuit  Courts.'* 
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Now,  sir,  they  do  not  here  give  this  power  by  any  pArticu« 
br  declaration — ^they  speak  of  it  as  a  power  known  and  ac*. 
knowledged.  But  they  give  all  the  powers  generally.  They 
give  the  judges  sitting  singly  the  same  power  of  punishing' 
contempts  by  attachment  that  they  haVe  when  sitting  in 
bank* 

I  refer  myself  to  the  learned  and  candid  gentlemen  to  tell 
me  why  the  legislature  proceeded  in  this  way  ?  and  I  Qsn'f 
suppose,  or  conceive  of  any  answer  but  one  ;  and  that  is,  that 
the  legislature  in  1799,  knowing  this  power  to  be  in  the 
Court,  that  it  had  been  always  there,  thought  it  unnecessary 
to  specify  it ;  but  after  stating  the  general  tehte  and  return 
days  on  which  writs  and  process  should  be  made  retumablei 
they  go  on  to  state  that  the  process  of  attachment  and  certain 
other  process,  shall  be  made  returnable  in  the  said  Court  every 
day.  All  they  do  is  not  to  vest  this  power  in  the  circuit  Court 
like  the  process  of  a  dUtringet^  venire  facias^  &c.  which  ar^ 
to  be  returned  on  the  general  return  days,  but  that  it  shall  bo 
made  returnable  every  day. 

I  confess,  sir,  that  it  is  not  in  my  power  to  make  a  propo« 
ftition  greater  than  this  is  in  itself. 

I  have  already  said  that  this  ^  punishing  contempts  by  at« 
tachment,^'  cannot  refer  to  offences  committed  in  Court,  be« 
cause  those  are  punished  inatanter;  the  attachment  only  issues 
when  the  contempt  is  committed  out  of  the  view  of  the  Court/ 
in  order  to  bring  the  offender  into  Court,  that  he  may  have 
it  at  his  election  to  answer  interrogatories  or  to  submit. 

I  have,  sir,  taken  up  a  great  deal  of  time  in  this  argument^ 
and  therefore  I  wish  to  hasten  the  conclusion  as  much  as  I 
consistently  can, 

The  case  of  Bishop  Carrol  was  referred  to  by  my  colleague^ 
and  it  deserves  consideration,  particularly  as  it  shews  that  the 
judges  feel  themselves  bound  to  exercise  this  summ,ary  power 
on  the  complaint  of  an  injured  party.  The  bishop  was  in 
Maryland.  Those  who  had  abted  for  him  were  in  the  city* 
He  might  have  avoided  ah  answer  to  the  rule  to  shew  cause  ; 
but  the  bishop  from  a  sense  of  propriety  and  hcmour,  thought 
It  his  duty  to  come  forward  and  share  with  the  other  gentle-^ 
men  who  had  acted  according  to  his  directions.  The  respec- 
tability of  the  bishop's  character  did  not  screen  him  from  the 
rules  and  usages  of  the  Court.  His  innocent  intentions  were  no 
shield.  Nothing  that  can  or  may  affect  the  due  administration- 
of  justice  must  be  intruded  on  the  public  ear.  But  after  the  rale 
was  obtained,  sir^  there  were  no  thunders  of  the  church  \  na 
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poblksitionft.  Nothing  but  the  most  submissive,  and  at  the 
a*M6'Vimb  (the  mosfi  vSpright  4<id'>l«trndtitiablob3t<lafclT  dh  ttfpst 
pafrt  of  «Mf  «<  QaV^l  ^  mnd^his^  kk^wia^  < ;  "And*  hicn^  HirstitnviaB  xxaU^ 
Mored  vtt&  idi^  pt^kftiof  thef  jaitor  to  ^ave  '^Al  ^tkoy  and  ^sa^M 
'fi^tioil  f9i'\i«j4iiy. :  'MnO^lidib  <^rfed  iiis  ^ili  agaihst  rtiiaii 
biFshtip?  andtth^^'ipope,:  aad:  the^railt  wasrmbt^diidlai^edi'Uiitil** 
ah<'ji€C9mpKidRati4ilhad  isds»ni  pUce'lt&tweexl^^^^^  *  i\ 

•  V'l^l.j'  ?  ■•  -■  ..  -1  '.■.  ■•'*  ■  '  ^  ''■t'»'-|  •*'!.* 

Shv  ^o^  lae  ito  8ayy  that /UQlesd ''^c  are  cor^iot  in  tbe> 
groimti'.  ffet b^vtt^^'^d  the  fmnGiple ' \re bontesid  for^  the^'^ 
Ictg^^atArckviiKast'haYe  been- is  the  habit  of  cdntmvftiiiibg  ther 
c9n$titiitio(iiwhich  was  intended  to  be  tlie.ruJe  of  their xbndiict.v 
Now. it  i8.not^to  he  eicpbcted  tiiat  they-,  would  wilEngty  YiaUte^T 
t^  €onWtx|iido»'''nor'can  I  beheve  that  th^y  did;-^biit  iiflle^WiA 
the^obsU&ftimi  ia  io  be  understbod  in  this  way,  that  ab  &xo€l]p'ri| 
tton  voa  made  jfrom  the  ^  trial :  by  jury"  under  thQ'  (expresdion^/ 
^%ldm<x^tki^  ihttid^"  , many,  Tcry .  many  acts  of  a^^cmblf  ara^r 
unconstitutional  and  void  ;.Al}d this  could  be  .e!xeiaapU(ie»d  ^ini.^ 
civil  matters  as  well  in  the  criminal  jurisdiction  of  justices  of 

♦■>^ -^  ";^^: -Mr  \  •  /  .   •       ■  'A--. ■.'•:■'..'  ■    ■:.    .■  >   >./ ^:u  ;■■"'' «!  T5 

.4  if^  ])<iw^$ftiniii8  the,  constitutional  point  withif^ 

tcatioiis.  \  Pxesaed  as  I  am  for  lime^  I  must  bAg^leave^tocftlti 

jipMK  Mt^tio^  t%of^rt«^ki  impottftQt,  and)  I  ap^t'J^nd»^•e{H^lH^t 

4¥^ Glf Ctt»itan^©f ^'  ■..•,     :  v.,  r..  »..;  1,      . ;  .:  .•-  ui  vr.i/vcf  i^zhs 

.  In  ith»  fii^t*plac^  I;wili  cefer  ^  the  ^asenjt'  in}hidi|cKiIi6ndbi 
t|^Q4anie]of iKie:  pi  thjeihooocablff  managers  of  tUs.impcradhnif 

fi0f^  /3)48.  .>iHtt[e  w^  find  .th«y  .qu^^o-  thertimthiacctiofl^i  ^iiU^t 
iVinth.aijlicte9f,~tt4»C0nstiJtuJtt<)A)>aiid:giyQ  ,"10  Hvtht^vQrjb  MrA 
fto)ati<{a  wjiic^  we  hai^ >:gi^nr»ihat  id^U^Apfifnli^i^i  fC^q 

ii^m^m  t»i?e .  expijcss^  distliigiri^hed.;frOJtt:  Qthnfr  iwfpli^k 
I|r«i^»tfoi)di^^(  that  in  4X!d^ifyn!iXo  the  piiivilctse^rfiitW^  ,j^9 
o^^v^iinM^tpjsosetuUpna  the.  ^&ixd«l%  «»;4n  ifj^i^e^a^ki 
fij^r««4i4f (vtjbw  A  right, ito  trial. *iy  JHfy*",  ^fia^B^^^«li;tn^^lM4T\t 
iOi£^  t^f 1 4h^ii{;w^ire Jinpce  crimiml  pip^^cutionmy  wtijq^  WF^i 

^W%4vlli^<(t«(|;be  ^titb.janaf«k  in  the  jMt^cH^f^tdl^tiJ^^jeipfg 
^BQ¥gfet^>*^fom  iKe>jc9n.X^nJij«^.^jr.jr90.»  |ho<J^«fcw4lflreef^-»» 
lfWti^^^?<te»^»tQr«^  m  il  with  |)ow«r$  <if  modift^ajytyi^rjo^ 
qfWJ^>J«4^  fJwa^l;iltftg?thfefr.  Yet  thft*g3!9©d>iwpi«^;thdt| 

^^y  fefttit,;iyMh^tAkf.^njrt^..^d(jition4)fi^te^^^^ 

iy^^With,tj5«.  8i^gl^&a4c&ti0p,iiift^l<^v^,fct:^^^gr  git^Us^;^^ 
A'^|9s|t#<f|()^|'iA#?([«.j09ti^,;ioi^l^%«jL^^ 
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{mrpose  of  being  used  -on  this  occasion.    I  ^will  liowevop  .ea« 

.deavour  to  state  the  substance.  Mr.  Gallatin  being  a  member 
of  the  convention  of  1790,  and  a  leading  member,  was  anxious 
to  have  some  modification  in  the  constitution^  as  to  the  punish^ 
snent  of  contempts  in  a  summary  mannen  He  was  in  the 
habit  of  conversing  with  Mr.  Duponceau,  and  apprized  himt 
iof  his  wishes  on  this  occasion.  These  two  gentlemen  CQ^fev>« 
red  together,  and  after  considering  the  subject  in  every  point 
of  view,  after  several  attempts  at  modification,  they  jgave  up 
the  ideat'^^lt  being  their  decided  opioion  that  it  was  best  not 
to  adopt  any  thing  of  the  kind,  lest  by  attempting  to  amex}ii)» 
lliey  might  do  injury  instead  of  benefit* 

I  am  extremely  anxious  to  proceed  as  fast  as  possibly,  bttt 
I  cannot,  at  thi^  time,  pass  over  one  other  important  jc^se : 
It  is  that  of  the  Doans,  {See  jififiendiXy  notfi  T.  4., J  ^, 
these  men  had  been  proce^eded  against  by  outlawiy,  apd  were 
condemned  to  die.  The  assembly -of  Pennsylv8^nia  were  then 
sitting.  Mr.  Findley  was  a  member.  In  the  assembly  on  tho 
!22d  September,  1788,  a  bill  was  reported  in  favour  of  tb(B 
Doans.  It  was  to  restore  to  them  the  trial  by  jury.  The 
outlawry  was  of  .the  date  of  1780  or  1781.  It  was  said  thut 
if  a  trial  by  jury  was  to  be  had  in  all  criminsj  cases  the  )%w 
authorising  outlawry  was  in  direct  contravention  of  the  ^n^- 
stitution.  But,  sir,  the  legislature  would  not  in(erpo«@  mid 
declare  the  outlawry  illegal.  They  knew  that  a  trial  by  jury 
was  tiot  to  be  had  in  s^l  cases..  Mr.  Findley,  being  one  of 
the  leading  members,  was  so  perfectly  satisfied  of  this,  a|>d  of 
the  legality  of  the  outlawry  that  he  could  not  agree  to  the  biU» 
^9  it  wpMld  give  the  men  false  grounds  for  jthelr  hopeti. 

Debates^  page  \$l,  "  Mr.  Ktjssimons  wished  the  house  to 
t^ke  order  on  the  bill  relative  to  the  Doans^  because  the  time 
was  SQ  short,  that  if  the  legislature  did  not  interfere  iname^ 
diately,  it  woyld  be  too  late*  ^  they^ii^er^  ordered  for  e?(ecu« 
tion  on  Wednesday, 

"  Mr.  Lewis  hoped  as  it  was  a  subject  of  iixiportancei  and 
at  the  same  time  of  so  pi*essing  a  nature}  the  house  wquld 
proceed  with  the  bill, 

•    -  »  • 

^^  Mr.  Findley  mentioned  his  being  one  of  the  committeet 
but  that  he  did  not  agree  to  present  the  bill.  He  acknow^ 
ledged  the  business  to  be  solemn  and  serious,  but  did  not 
approve  of  giying  these. men  false  groundi^  for  their  hopes, 
lie  was.  against  ,t^9  bill ;,  believing  every  thing  which  tact 
been  done  in  their  case  to' have  been  regular  and  consistent, 
tind  thought  a. vote  Qn  the.  clause  would  show  the  opinion  of 
the  bouse.*'  "^  "  \    ■       i       •..•-*' 
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You  vilt  find,  air,  that  all  parties  agreed  that  the  outlat^rfjr 
Was  not  in  contravention  of  the  constitution. 

^  The  bill  was  taken  up^  on  the  first  enacting  clause. 

4  • 

^  Mr.  Lewis  arose  and  observed,  that  from  the  concurretit 
"Voice  of  the  public,  he  had  not  the  least  doubt  but  the  per-« 
sons  mentioned  in  the  bill  were  deserving  of  the  most  severe 
punishment,  but  at  the  same  time,  some  care  ought  tb  'he 
takeu,  that  the  legislature  act  with  consistency,  and  do  not 
through  them  injure  the  rights'  and  privileges  of  the  citizens 
0f  Pennsylvania.. 

**^Procecd&igs  by^  outlawry  are  of  great  antiquity  s  tfi6y  de- 
pend not  only  on  the  isict  of  our  assembly,  but  on  the  common 
aind  statute  law  of  England  ;  and  it  is  necessary  that  such  ^rQ-* 
aeedijigs  should  be  authonsed.  But  there  is  a  material,  dif- 
ference between  the  mode  of  proceeding  in  England,  and  the 
one  pointed  out  by  our  act  of  assembly,  much  more  favoura- 
ble to  the  liberties  of  the  people  of  that"  nation,  thari  the  on<S 
adopted  here  is  to^  the  people  of  this.  And  shall  it  be  said 
that  the  rights,  of  the  subject  is  more  tenaciously  guarded  in 
that  country^  than  they  a»e  in  this  asylum  of  injured  liberty  V 

He  then"  goes' on  to""  shew  the  practice  ih' EngMd^  ah  J  to 
prove  that  the  law  of  outlawry  is.  more  severe  in  Pennsylvania 
Shan  in  England.  Page  134 — "  The  question  Was  now  taken 
on  the  clause,  which  bang  lost,  destroyed  that  part  of  the  bill^ 
but  it  was  afterwards  postponed.'*  It  was  resumed  at  a  future 
day,^  and  the  bill  was«lost ;  and  we  find'UiaC  Mr.  Findley,  atid 
the  gentlemen  who>were  of  the  same  pofitical  opinions  with 
himself,  all<  agreed' that  they  had*  no  right  to  interfere  in  the 
tasiness.  I  turn  to  page  lS9.-  [Here  Mr.'  IngersoU  read  some 
vemarks  of  Mr.  Lewis,  stathtg  cthis  wish  that  a  bill  might  be 
l^sed  ta  restore  the  Doans  to  a  trial  by  jury,  but  that  as  the 
lime  previous  to  the  execution  was  too  short  for  that  purpose, 
he  meant  to*  move  for  the  appcrintment'  of  a  ^c&mniftt^e'to 
confer  wkh  council,  in  order  to  obtain  their  respite  foi^  a  few 
days,  until  the  determination^  of  the  house  could  be  kAoWii." 
On  motion,  a  committee  was  appointed  for  that  purpose,  and 
in  ps^e  i«4,  their  verbal  report  is  found  in  these  Words, 
•*that  the  committee  had  performed  the  duty  enjoined-  on. 
themr  they  had  waited  ou  council  and  made  the  request  or^ 
dered  by  the  house,  but  are  informed  that  council  ^utve  twf 
bought  proper  to  grant  the  request  which  they  solicited.*^ 
«  And  here,"  said  Mr.  IngersoU, «  itts  worthy  of  remark,  that 
Mr.  Dickinson,  the  patriotic  Mr.  Dickinson,  was  the  president 
•f  council.  But  the  law  was  imperative,  and  the  men  were 
aetua%  e3cecuted.    This  was  a^  case  of  life  and  death>  and  ye» 
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there  was  a  construction  put  upon  the  clause  of  the  constifu* 
tion  relative  to  criminal  offences,  which  will  be  found  in  unison 
with  that  which  we  have  given.-— The  Doans  had  no  trial  by 
jury— they  were  punished  by  the.  law  of  the  land."  "  I  thought" 
said  Mr.  IngersoU,  ^^  to  have  made  some  further  observations 
on  this  case ;  but  I  have  merely  suggested  the  hint)  and  I  am 
persuaded  that  it  will  not  be  misapplied."! 

I  BOW  proceed  to  consider  with  all  possible  dispatch  the 
second  point  of  my  argument :— If  the  Judges  had  this  power 
hy  law»  have  they  exercised  it  with  cruelty  and  injustke>  and 
in  an  oppressive  manner,  from  corrupt  motivea^ 

.  I  proceed  to  this-  point  with  perfect  confidence ;  becatne  I 
conceive  that  the  Judges  have  acted  sti^ictly  upright  and  legal- 
ly correct  in  every  part  of  this  business,  except  one,  and  that 
was  in  permitting  Mr.  Passmore,  after  sentence  was  passed^ 
to  go  to  his  house,  without  an  officer.  This  indulgence  was 
certainly  more  than  was  justifiablejr-but  it  was  dictated  by 
kumanity. 

.  I  yesterday  stated,  and  I  stated  wrong;  that  the  learned 
Judge  had-  not  said  the  paper  posted  by  Passmore  was  an  enor*' 
xnous  libel  and  required  atonement,  until  it  was  conceded  ii» 
«pen  Court,  that  he  was  the  writer  of  the  libel*  I  wish  to  be 
circumstantially  correct,  and  I  trust  that  the  Court  will  recol- 
lect the  various  periods.  In  September  term,  the  rule  to  shew 
cause  is  granted,  and  in  Deceniber  term,  Thomas  Passmore 
appears  at  Court  and  acknowledges  that  although  he  did  not 
write  the  libel,  yet  that  he  put  his  name  to  it,  and  entered  it 
mt  the  coffee-house.  Sir,  it  does  not  appear  that  the  Judges 
said  any  thing  at  that  time,  but  it  does  appear  by  adverting 
to  my  notes  of  the  testimony  of  four  or  five  witnesses,  that 
imtil  subsequent  to  this  confession  of  Passmore,  no  hint  ever 
dropt  ^Fom  the  chief  justice  that  it  was  an  enormous  libel  and 
required  atonement.  By  my  notes  of  the  testimony  of  Moses 
Xievy,  esquire,  speaking  merely  of  that  part  of  the  business^ 
lie  says,  "  the  Court  met  on  the  ftth  of  December.  I  appear- 
ed m  Court  and  endeavoured  to  convince  them  that  the  paper 
was  not  competent  evidence  to  constitute  a  contempt,  as  it 
had  no  relation  to  a  cause  that  was  to  be  tsied  hf  a  jury  ; 
it .  was  a  case  to  be  decided  by  the  judges  alcme.  On  the  other 
side  it  was  contended  that  the  publication  alluded  to  the  affi- 
davit of  Mr.  Bayard,  taken  before  Mr.  Inskeep  ;  and  the  Court 
decided  that  as  it  related  to  a  suit  depending  in  Court  it 
mmounted  to  a  contempt.  In  a  day  or  two  afterwards,  when 
the  judgment  of  the  Court  was  given  that  Passmore  was  in 
contempt,  I  think  the  chief  justice  mentioned  that  it  wa&  a 
tjross  libel/'  fcc. 


\ 
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Now,  sir,  if  I  am  correct  in  this,  if  the  learned  counsel  will 
please  to  turn  to  the  testimony  of  Mr.  Hopkinson,  he  will  find 
that  he  states  positively,  that  it  was  after  the  contempt  had 
been  ascertained  and  declared  by  the  Court,-  that  the  hint  was . 
thrown  out  by  the  chief  justice,  and  in  perfectly  mild  language. . 

Mr.  RODNEY.    It  is  not  denied. 

Mr.  INGERSOLL.     Then  it  is  taken  for  granted.    Now, 
»ir,  there  is  not  a  word  said  by  the  Court  although  the  inter-  * 
rogatories  were  ordered  to  be  filed,  and  the  answers  had  been 
also  filed— not  a  single  word  until  after  Passmore  had  eonfes*  • 
sed  the  libel.    Now,  sir,  we  have  heard  this  from  Mr.  HopH 
kinson  who  was  a  witness  on  the  part  of  the  prosecution,  and ' 
who  .is  very  tenacious  of  his  word.     He  had  told  us  with  a ' 
candour  that  will  ever  do  honour  to  him,  that  there  was  not 
a  word  as  to  atonement  until  at  aiiy  rate  »fter  the  crime  was 
clearly  ascertained. 

.  The  next,  sir,  is  the  attorney-general.  That  makes- three. 
The  attorney-general  swore  that  about  the  8th  December, 
the  Court  heard  the  argument  on  the  rule  to  shew  cause ; 
that  the  counsel  for  the  prosecution  had  called  for  the  judg- 
ment of  the  Court,-:— that  interrogatories  and  answers  had 
been  filed,  and  on  the  27th  of  December,  an  argument  had- 
thereon ;  and  alt  this  before  the  Court  had  made  any  sug- 
gestion about  atonement. 

These  are  three  of  the  witnesses— one  on  the  pait  of  the- 
prosecution,  and  twd  on  the  part  of  the  respondents.  To  the 
former  I  will  add  that  of  Mr.  Sampson  Levy,  who  swore  that 
"  on  the  representations  of  Mr.  Dallas  that  the  libel  baf.l  been 
confessed,  the  Court  then,  and  not  till  then  made  use  of  thc^ 
observation."  [Mr.  Rodney  here  observetl  that  his  notes  were 
different.  He  referred  to  them  ;  after  which  Mr.  IngersoW 
observe^  that  it  was  precisely  as  he  understood  them. J 

Now,  sir,  here  we  have  tht  testimbny  of  Mr.  Moses  Levy, 
Mr.  Sampson  Levy,  Mr.  M'Kean,  Mr.  Hopkinson,  all  round- 
on  both  sides— and  did  either  of  these  four  witnesses  hear  one 
word  with  respect  to  atonement  or  the  enormity  of  the  libel, 
until  Mr.  Dallas  had  called  for  the  judgment  of  the  Court  ? 

Then,  sir,  I  proceed  to  consider  the  suggestion  of  fact,  that 
Thomas  Passmore  cleared  himself  of  the  alledged  contempt 
by  his  answers  to  the  interrogatories. 

To  know  whether  the  contempt  is  purged,  it  is  necessary 
to  know  the  charge  ;  for  I  take  it  for  gi'anted  that  I  have 
proved  that  the  answers  should  be  full  and  direct.     They  are 
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hM  16  be  as  fo*  opinion,  but  to  facUy  and  there  mxist  be  ex^ 
press  denial  of  every  material  part.  It  is  with  this  further 
qualification  that  there  be  no  inconsistency  on  the  &ce  of  the 
answerSf  and  there  must  be  na  aontradiction  to  a  record  of 
the  Court. 

The  charge  is  made  upon  the  affidavits  6(  James  Kitcbeir 
and  Andrew  Bayard,  that  Thomas  Passmore  subscribed  hi» 
name  to  the  tibel  and  affixed  it  to-  a  board  in  the  exchangb^ 
room,  in  the  city  tavem.  By  a  reference  to  the  recorti  it 
appears  that  the  affidavits  were  filed,  on  the  18th  of  Septenr- 
ber,  and  the  argument  deferred' until  the  December  termv 
This  charge  in  its  fult  extent  as  to  the  fact  is  acknowledged 
by  Thomas  Passmore^  in  his  answer  to  the  third,  interroga-^ 
tory— according  fo-my  notes  expressly  acknowledged.  [See 
Introduction^  page  18.]-  It  was  as  I  understand  previously 
acknowledged  by  Thmaas  Passmore  in  open  Court. 

The  first  interrogatory  iy,  *<  Was  there,"'  fee.  [See  Intrt^ 
duetiofij  page  IS.]  This  was  dated  the  8th  of  Dlecember, 
1803,  only  six  weeks  after  he  had  assigned  the  action  to  John 
Travis.  The  answer  to  the  first  interrogatory  is  in  these 
words.  [See  Introduction^  page  \^,}.  Before  I  proceed  fur-- 
therlet  us  see  whether  the  fitct  comprised  in  this  first  inter- 
rogatory is  not  acknowledged,  for  Thomas  Passmore  ventured 
to  introduce  into  his  answer  a  question  of  law.  ^  That  auch^ 
an  action  had  been  instituted,*'  &c.  Now  this  is  very  strange. 
He  terminates  his  answer  to  that  interrogatory  by  saying  thar 
the  suit  was  determined  by  a  judgment  of  the  6Ui  of  Augostf 
although  he  knew  that  he  had  himself  on  the  6th  of  Septem- 
ber treated  it  as  an  action  then  depending,  and  had  oa  the^ 
16th  of  November  filed  in  the  protlion.otaryV office  a  deposi- 
tion taken  on  the  rule  of  the  6th  September.  In  his  answer 
to  the  second  interrogatory  which  states,  that  *^  if  such  action^ 
was  brought  and  is  still  depending,  whether  the  same  was* 
referred,*'  &c.  he  says,  that  ^  tMe  gucMtion,  tMch  includes  the 
former^  ie  beat  answered  by  a  recurrence  to  the  records  t^  the 
Court y  (The  exceptions,  the  Court  will  please  to  recollect, 
would  suspend  all  judgments  if  there  had  been;  fifty.)  And 
then  he  goes  into  an  argument  with  respect  to  the  judgment ;, 
— On  this  point  I  leave  myself  in  the  hands  of  the  learned 
counsel,  who  will  follow  me  ;  and  I  anv  sure  he  will  acknow- 
ledge that  there  is  not  one  particle  of  evidence,  not  a  single- 
shadow  of  reason  for  belief  that  the  judgment  pat  an  end  t» 
the  action. 

Now,  sir,  if  the  Court  please,  we  are  to  consider  whetherr 
in  the  first  place,  he  denied  the  substantial  part  of  the  charge- 
•i— that  is,  whether  a  suit  was  depending  at  the  time  he  pob* 
iished  the  libel. 
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He  does  not  say  that  at  the  time  there  was  not  a  continu*^ 
.ance  of  that  &oit>  and  that  an  argument  was  to  be  heard  on 
tbe  question,  whether  the  judgment  should  be  set  aside  or 
not.  Nor  does  he  deny  his  knowledge  of  all  that  is  contained 
in  the  record  from  beginning  to  end.  The  test  to  know  whe- 
ther the  answer  to  the  interrogatory  is  sufficient,  is  to  see 
whether  it  is  direct.  Now  I  apprehend  that  what  Mr.  Pass- 
more  calls  his  answers  were  not  direct..  They  were^  as  he 
aays,  his  belief;  and  that  is  not  sufficient  ^  there  must  be  bo 
evasion ;  he  must  swear  positively. 

Leaches  Crcwn  LaWffaffe  SOI,  gives  in  the.  ease  of  a  hanky 
'  rupt  the  opinion  of  Lord  Mansfield,  that  a  man  might  be  in- 
dicted for  perjury  for  swearing  to  his 'belief  of  what  he  knowa 
must  be  false.  But  that  is  with  this  restriction  :-— It  is  where 
the  party  swears  to  his  belief  as  to  a  matter  of  fact.  But  I 
denjr  that  he  can  be  indicted  for  perjury,  when  he  swears  only 
to  a  point  of  law.  It  was  so  with  Thomas  Passmore.  The 
interrogatory  is  put  to  him  to  state  whether  there  was  an  ac-« 
tion  depending  on  the  8th  of  September,  1802  ;— ^11  the  facta 
and  proceedings  involved  in  the  question  he  can  tell ;  and  yet 
he  only  swears  to  the  best  of  his  knowledge. ai)d  belief,  that 
there  was  no  action  .depending  at  that  time.  Now  how  can^ 
you  tell  whether  he  swears  falsely  or  truly  ?— 4iow  can  you  tell 
whether  he  believes  or  not?<>«-or,  can  you  indict  a  naan  fat 
a  mistaken  belief  on  a  technical  question  of  law  I 

I  will  turn  to  6th  Term  Re/iortej  1 20,  to  shew  on  this  point 
the  opinion  of  Lord  Kehyon,  chief  justice :  ^^  It  has  been  con* 
tended  on  behalf  of  this  person  that  the  answers  he  gave  nuist 
now.  be  taken  as  satisfactory  ;  because  if  they  be  not  tvue,  he 
may  be  indicted  for  perjury ;  but  how  can  an  indictment  for 

E;TJury  against  him  be  supported)  when  the  secret  vemaina. 
eked  up.  in  his  own  breast  ?" 

How  in  the  name  <^  common  sense  can  an  indictment  be 
sustained  against  Thomas  Passmore,  for  saying  tliat  it  is  his 
belief  that  no  action -was  then  dependingr**when  no  one  can 
say  whether  it  is  his  belief  or  not  ?  He  has  not  sworn  to  any 
'  fact.  I  call  upon  the  learned  gentlemah  to  shew  a  single  case 
where  an  indictment  was  sustained  upon  such  a  foundation. 
Agaip)  sir,  in  the  answers  to  interrogatories,  as  of  every  thing 
elset  yoa  ace  to  take  the  whole  together  ia  order  to  under- 
stand any.  part.  T^e  all  those  answers  together  and  he 
acknowledges  not  a  single  particular  in  which  be  attempts  a 
denial  of.  the  charge*  He  says,  that  he  believed  so,  he  con- 
^idered >sp>  he  was  informed  so,  and  so  lorth,  but  he  does  not 
^HHifeMja  knowledge  of  any  essentaalpart  whatever. 
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In  Srf  ffawkiwy  page  372.     [In  Leaches  tth  DubUn  cdititm^ 
fii^ge  214.]     The  doctrine  is  expressly  laid  down  thatjn  ordor 
to  purge  himself  of  the  contempt  the  man  must  deny  all  the 
.  material  £icts  charged  in  the  interrogatories-— after  speaking 
of  the  various  cases  of  contempts,  he  says,  <'  But  in  all  the 
.cases  above»mentionedy  if  the  party  fully  purge  himself  upon 
.  oath,  in  his  answer  to  such  interrogatories  of  the  whole  mat- 
ter charged  upon  him,  the  Court  will  discharge  him  of  the  con- 
tempt, and  leave  the  prosecutor  to  proceed  against  him  for  the 
perjury,  if  he  thinks  lit :  But  if  the  party  confess  part  of  the 
contempts  in  his  answer  to  such  interrogatories,  and  deny 
otiiers,  the  Court  will  not  discharge  him  from  the  contempts 
.so  denied,  but  will  proceed  farther  to  examine  the  truth  of 
.them,  and  will  inflict  such  punishment  as  from  the  whole  shall 
appear  reasonable  :  Neither  will  the  Court  discharge  the  party 
upon  a  shifting  or  evasive  answer  to  answer  to  any  material 
part  of  the  charge  against  him,  but  will  punish  him  in  the 
same  <nanner  as  if  he  had  confessed  it." 

The  answer  to  interrogatories  which  are  intended  to  repel 
.^e  charge  are  not  to  be  as  to  opinion,  but  to  facts  and  express 
denial  in  every  part.  It  is  with  this  further  qualification  that 
there  be  no  inconsistency  on  the  face  of  the  answers,  and  there 
nLust  be  no  contradiction  to  a  record  of  the  Court.  Subject  to 
Ihese  two  exceptions  I  take  the  nile  to  be  settled,  that  if  the 
pei*son  charged  denies  the  fact  imputed  to  him,  directly  and 
plainly,  no  attachment  can  issue. 

•  In  the  first  place,  therefore,  if  he  did  deny  a  part  ai^d  did 
liot  deny  the  material  charge,  of  course  in  the  language  of 
the. book  the  Court  will  not  discharge  him  of  the  contempt. 
He  has  not  denied  the  charge  ;  but  has  admitted  the  essential 
part.  Indeed  he  has  admitted  the  whole.  For  the  charge  is 
that  he  published  the  libel  while  the  suit  was  dependmg  in 
Court,  and  of  consequence,  of  the  whole  charge  he  has  not 
dented  any  part ;  and  with  regard  to  the  technical  part,  even 
if  there  had  been  an  absolute  judgment,  and  no  action,  tech- 
nically speaking,  it  could  have  made  no  material  difference. 
Jtle  acknowledges  that  he  knew  of  the  dispute  and  that  k 
decisive. 

If  a  judgment  is  entered  upon  a  warrant  of  attorney  in  its 
nature  definitive,  no  action  having  been  ever  depending,  exe- 
cution issues,  the  person  w|io  gave  the  bond  comes  in  and 
mov(e&  to  .set  aside  the  judgment,  the  bond  having  been  obtain- 
ed I^y  force  or  fraud,  and  a  rule  is  granted  and  served  accord- 
inglyy  and  the  argfumtent  postponed  iintil  the  next  Court.  In 
the  mean  time  the  creditor  undertakes  to  libel  and  abuse  "the 
Person  who  made  the  application ;— would  it  be  tmy  things 
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more  than  a  quibble  to  aay  that  an  action  was  not  depend- 
ing? 

I  don't  see  at  present  how  Mr.  Passmore  could  swear  even 
to  the  best  of  his  belief  that  there  was  no  action  depending  at 
the  time  he  published  the  libellous  paper,  when  it  was  only 
forty-eight  hours  after  he  had  obtained  a  rule  to  take  deposi- 
tions in  the  cause.  But  it  seems  that  this  action  is  like  a 
will  0*  the  wisfi.  It  is  out  Court  on  the  6th  of  September, 
when  he  obtains  the  rule  for  taking  depositions.  On  the  1 6th 
of  November,  it  is  out  again,  when  he  files  the  affidavit  of 
Edward  V.  Miller.  Out  »gain  on  the  27th  December.  On 
the  6th  September,  it  is  rn,  on  the  8th  it  is  out-— on  the  36th 
October,  and  16th  November,  it  is  in,  and  on  the  2Tth  of 
December  it  is  out. 

Indeed  I  think  I  am  not  entitled  to  take  up  the  time  of  the 
Court  on  a  subject  that  appears  to  carry  conviction  with  itself. 

As  to  the  judgment  of  the  6th  of  August,  I  ask  whether  he 
ever  did  any  thing  to  shew  that  he  considered  this  judgment 
as  conclusive.  For  to  my  recollection  no  execution  was  taken 
eut  on  the  judgment  of  the  6th  of  August-«although  judg^ 
meat  had  been  entered  in  the  office,  he  never  proceeded  on 
it  as  a  judgment.  There  was  no  execution  taken  out  on  the 
18th  of  August.  The  execution  was  taken  out  on  the  19tlif 
on  the  warrant  of  attorney  signed  by  Mr.  Brown,  for  Mr.  Levy. 
Why  bis  doubt,  or  the  same  thing,  his  judgment  and  belief^ 
that  the  action  was  at  an  end  on  the  6th  of  August  ?  If  he 
knew  that  the  judgment  of  the  6th  of  August  was  regular  he 
would  have  proceeded  on  it  alone.  But,  sir,  he  knew  that  it 
was  invalid,  that  it  was  a  mere  nullity ;  because  the  report  had 
liot  been  made  agreeably  to  the  rule.  He  knew  that  if  the 
exceptions  were  well  founded,  and  in  time,  they  would  be  fetal 
to  the  judgment  if  not  to  the  whole  proceeding.  At  any 
rate  it  was  enough  that  he  knew  that  the  question  whether 
the  exceptions  were  sufficient  to  suspend  the  judgment,  was 
the  very  question  to  be  argued  on  the  6th  of  September  ;  and 
he  knew  at  the  time  he  answered  the  interrogatories  that  on 
the  same  6th  of  September  he  had  obtained  and  entered  a  rule 
for  taking  depositions  in  the  cause.  He  assigns  as  th6  only 
reason  why  the  action  was  at  an  end,  that  judgment  had  been 
entered  on  or  about  the  6th  of  August,  and  yet  it  appears  by 
the  record  that  he  had  a  second  judgment  entered  on  the  18th, 
because  the  one  of  the  6th  he  himself  considered  as  a  nullity. 

In  his  answer  to  the  second  interrogatory  he  expressly 
refen  to- the  record  as  what  will  best  answer  it.  Here  I  can't 
understand  him  to  say  any  thing  mor^  inliit  fiiYor  then  ttal 

JM3        - 
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fie  is  incorporating  and  making  the  record  a  part  of  hii  An- 
swer.    But   how  could  we   maintain  an  indictment  on  any 
•  thing  contained  in  that  record,  when,  though  he  told  you  that 
according  to  his  judgment  and  belief  the  suit  was  At  an  end, 
yet  he  told  you  at  tlie  same  time  to  look  at  the  record  ?    No, 
his  reference  to  that  record  is  the  same  as  if  he  had  tj*ans- 
cribed  it  minutely  and  at  large,  and  given  it  in  answer.    But 
no  indictment  could  be  supported  on  this  ground.     I  go  fur- 
ther.    I  contend  that  if  instead  of  giving  his  judgment  and 
beliet  he  had  answered  positively  that  no  action  was  depend- 
ing, but  had  recited  or  referred  to  the  record,  no  indictxoent 
for  perjury  could  have  been  maintained.     Thus  he  is  always 
safe,  perfectly  safe ;  because  whether  there  was  an  action  de» 
pending,  or  not,  is  ajnatter  of  record,  to  be  referred  to  at 
any  time  ;  and  if  we  do  refer  to.it  we  shall  find  the  amount  of 
his  answer.    It  shews  the  suit,  reference,  report,  exceptions, 
setting  aside  the  execution,  rule  for  depositions  taken  by  him- 
self, and  a  continuance  of  the  cause  for  argument  at  the  De«> 
cember  term. 

After  referring  to  the  record,  he  proceeds  to  state  the  dis- 
)iuted  question  whether  the  action  was  ended  or  depending, 
and  his  reasons  for  holding  the  affirmative  opinion.    He  con- 
tends that  the  exceptions  to  the  report  were  not  filed  in  time 
and  therefore  the  judgment  must  remain  ab|solute.    In  feet, 
he  goes  into  an  argument,  and  what  I  consider  an  aggravation, 
he  undertakes  to  particulanze.     He  says,  I  meant  to  refer  to 
Bayard's  oath  of  his  not  having  notice  of  the  meeting  cxf  the 
wferrees,  and  in  that  particular  he  swore  to  that  which  was 
not  true.    He  proceeds  to  argue  his  cause  which  he  knew, 
find  does  not  deny  he  knew,  was  to  be  decider*,  by  the  Supreme 
Court ;  he  proceeds  to  state  all  the  circumstances ;  that  is, 
that  be  had  ^ven  notice,  that  Mr.  Bi^yard  was  informed  of 
the  award,  that  he  could  prove  these  things,  and  in  the  an« 
swer  to  the  question  whether  there  was  an  action  depending 
or  not,  he  says  it  was  in  his  judgment  or  belief  not  depend- 
ing.    Why,  then,  can  we  deny  him  his  belief?    It  appears 
that  this  is  a  mere  hypothetical  mode  of  answering  which 
amounts  to  nothing.    He  only  tells  us  what  he  thought— 
what  he  considered— what  he  believed ; — ^but  there  is  no  direct 
reply^.    I  repeat  therefore  that  he  does  not  deny  a  single  fkct 
charged  in  the  interrogatories,  except  as  to  signing  and  post- 
ing the  libel.    And  as  to  this  the  amount  of  his  answer  is,  <<  So 
I  did,  be/cause  I  took  it  for  granted  that  the  Court  would  de- 
cide against  the  exceptions."   It  appears,  however,  that  in  a 
criminal  Court  of  justice  we  have  proceeded  to  examine  ques<^ 
lions  of  a  civil  nature. 

It  is  now  our  duty  to  enquire,  «  Did  the  Judges  act  from 
corrupt  motives,  or  wilful  and  intentional  error  I" 
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7  [MeilS  a^fHoficJn  trtis  made  that  the  Court?  should  a«ljouni. 
Mr.  Ingersoll  observed,  that  if  the  honouraWe  Court  would 
pentiit  him  to  go  on  he  would  finish-  in  a  few  moments.  Th^ 
Hidtiim  to  adjoiMTi  was  repeated,  and  agreed  to.] 


FRIDAY,  January  25,  1805.. 

Sfr.'  tvGERsoLL — ^in  conclusion. 

Mr,  Sfieaker^ 

'  One  single  closing  observation  on  the  head' of  constitutioil. 
The  acts  of  assembly  have  been  cited  by  my  colleague:  to  shew 
that  there  is  a  criminal  jurisdiction  in  justices  of  peace,  for 
the  purpose  of  suppressing  vice  and  immorality.  If  the  con- 
struction contended  for  on  the  part  of  the  prosecution  should 
prevail,  then,  either  all  those  laws  are  absolutely  unconstitu- 
tional and  void,  and  every  justice  of  peace  liable  to  a  criminal 
prosecution,  or  action  ;— or  we  are  led  to  the  melancholy  in*- 
lerencfe  that  numerous  crimes -are  left' without  ajcheck 

Upon  tlie  question  whether  Thomas  Passmore  purged  him- 
self of  the  contempt,  I  have  only  the  following  observation  tp 
add  to  those  already  submitted.  A  flilf  denial  of  the  whole 
charge  is  necessary  to  the  purgation,  so  that' if  the  facts  arc 
Tiot  as  he  states,'  an  indictment  may  be  maintained.  The  de- 
nial miust  be  of  a  fact  which,  if  not  true,  the  defendant  must 
'  know  to  be  false.  But  an  indictment  cannot  be  supported, 
where  he  swears  to  the  secrets  of  his  own  breast,  and  where 
the  truth  or  falsehood  of  his  oath  is  known  only  to  the  searcher 
of  aU'  hearts.- 

A  singfe  worj  of  observation  also  with  regard'to  whether 
the  attachment  for  contempts  is  constitutional.  It  has  been 
said  that  this  offence  was  indictable,  and  that  an  information 
cannot  be  supported  where  an  indictment  lies.  To  this  I 
have  several  answers  whith- 1  fVust  will  prove  satisfactory. 

^  *  *  * 

In  the  first  place,  there  never  was  an  indictment  for  a  con- 
tempt of  Court.  In  the  great  reading  of  the  learned  counsel 
he  cannot  shew  ine  a  single  case  ;  and  he  cannot  ask  me  to 
prove  a  negative. 

Secondly,  this  proceeding  by  process  of  attachment  has  not 
one  feature  of  an  information,  nor  even  the  most  distant  re- 
semblance to  prosecutions  by  the  attorQi^y-geneval  without. th^ 
*  intervention  of  a  jury. 
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Agti8)  Mppow  the  law  to  be  hMy  figviiit  ttie»  wUoh  X 
certainly  do  not  acknowledge.    But^  for  ar^ment  sake^  sup- 
pose I  have  been  wrong  in  every  point.    This  is  not  a  Court 
of  conscience.    This  Court  can  only  give  their  judgment  in  % 
criminal  point  of  view.   They  are  to  decide  whether  the  Judges 
have  acteid  with  intentional  error  through  bad  motives.    Thef 
are  to  be  presumed  innocent  until  they  are  found  guilty,  ami 
this  principle  is  acknowledged  by  the  counsel  for  the  prose* 
cution.    It  isn't  the  whisper  abroad»  that  their  names  are  to 
be  transmitted  with  infamy,  by  the  archieves  of  this  Court ; 
it  isn't  the  charges  of  arbitrary  and  unconsUtutional  conduct 
that  is  to  mark  the  rule  of  your  decision.    You  must  be  go- 
Temed  alone  by  a  general  view  of  the  whole  circumstances 
and  by  the  nature  of  the  evidence.    It  must  be  clear  and  fuU» 
it  must  be  pointed  and  such  as  will  have  an  irresistable  effect 
upon  your  minds.     Evidence  is  of  two  kinds,  positive  and  pre- 
sumptive.   We  are  content  to  rest  on  either,   although  in 
criminal  cases,  doubts  are  decisive  against  the  prosecution.    I 
would  do  injustice  to  my  clients  were  I  not  to  speak  of  their 
liberality  on  this  head.    How  often  have  I  heard  from  those 
honourable  Judges  the  expressions  of  pure  benevolence.    How 
often  have  I  heard  them  say  to  the  jury,  ^  in  ca6es  of  doubt 
and  uncertainty  you  are  not  to  decide  against  the  accused* 
You  are  not  to  say  guilty,  until  you  can  lay  your  hands  upon 
your  hearts,  and  appeal  to  a  just  God  for  your  consciousness 
of  the  guilt.'*    I  trust,  sir,  that  this  principle^  founded  in  the 
gospel  of  heaven,  and  inscribed  over  the  portals  of  justice^ 
will  not  be  denied  to  them :  Wilful  error  is  totally  wanting 
an  the  evidence-   There  is  not  even  presumption  to  support  it. 

I  am  contents  sir,  that  Mr.  Bayard  has  been  called  their 
friend;  but  I. believe,  sir,  in  the  whole  course  of  their  lives 
they  have  never  exchanged  with  him  even  the  civility  of  a 
dinner. 

The  only  circumstance  relied  upon  by  the  learned  counset 
to  demonstrate  wilful  error,  is  not  found  in  the  evidence.  It 
is  lost  &r  want  of  &ct  to  support  it.  The  opinion  of  the 
Court  foOowcdf  it  did  not  (as  was  suggested)  precede  the  con- 
Tiction  of  the  defendant.  It  was  after  Thomas  Paasmorct 
personally,  or  by  his  counsel,  acknowledged  that  he  subscrib- 
ed  and  published  the  paper  denominated  a  contempt^  that  the 
chief  justice  told  him  it  was  a  gross  libeL  The  affirmative 
witnesses  are  altogether  irith  the  defendants  on  this  question, 
And  two  of  them,  Mr.  Hopkinsoo  and  Mr*  Sampson  u^^Y  ^^ 
{Wit&esses  summoned  on  the  part  of  the  prosecution* 

Severity  of  punishment  has  also  been  mentioned ;  but  tbia 
^!!*^  M!  vsreciUjr  to  pnuctice.    Itis  the  precise  copy  of  tte 
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BFecedeat  m  the  ease  of  Colonel  Osurald^  which  passed  through 
an  ordeal,  not  only  of  the  assembly!  but  afterwards  of  the 
people  by  their  representatives  in  conventioo. 

1  now  come  to  the  circumstance  that  makes  a  principal 
figure  in  this  business.  The  bee  is  admired  for  his  sense 
and  subtlety  in  extracting  from  poisonous  herbs  a  healing 
juice  I  but  what  inverted  subtlety  is  that  in  mankind,  which 
could  represent  to  the  committee  of  grievances  and  to  the 
House  of  RepresenUtives,  the  only  door  to  eseafie  fiunuhmenf^ 
as  the  ground  of  accusation  ag^nst  the  Judges  who  had  point- 
ed  it  out. 

Hurried  on  by  incessant  importunity  the  committee  of  griev- 
ances have  in  the  second  and  third  pages  of  the  report,  stated 
contradictory  causes  for  the  imprisonment  of  Passmore.  They 
state  precisely  in  page  two,  that  he  was  committed  for  the  pub- 
lication of  the  libel— These  are  the  words  :  "  for  which  libel, 
the  said  Thomas  Passmore  was  committed  to  the  custody  of 
the  sheriff  of  Philadelphia  county,  in  the  debtors  apartment 
of  the  common  jail."  Here  it  is  expressly  stated  that  it  was 
for  that  publication ;  and  yet  in  page  third,  they  tell  us  that  it 
was  "  not  for  a  amtempt  of  Court,  but  because  he  would  not 
apologise  or  make  atonement  to  Andrew  Bayard.*'  I  shall 
have  occasion  to  shew  that  this  originated  not  with  the  com- 
mittee of  grievances,  not  with  the  House  of  Representatives, 
but  with  Thomas  Passmore.  T/ieir  views  were  honest,  but 
for  want  of  attention  to  all  the  circumstances  and  in  consc* 
quence  of  the  representations  of  Thomas  Passmore  precipi* 
tated  themselves  into  the  station  of  prosecutors. 

The  charge  against  the  Judges  is,  that  they  punished  Tho* 
mas  Passmore  because  he  would  not  make  atonement.  The 
sentence  of  the  Court  declares  the  reverse.  The  contempt  in 
publishing  a  wanton  and  gross  libel,  is  the  only  cause  assigned. 
Who  is  to  be  the  searcher  of  all  hearts,  to  undertake  to  know 
the  motives  of  the  Judges  ?  Who  undertakes  to  assign  a  secret 
motive,  in  direct  contradiction  to  the  only  expressions  used  at 
the  moment  of  the  transaction  i 

Suppose  it  were  to  be  a  matter  of  a  private  nature.  I  have 
received  an  injury,  and  I  offer  certain  terms  of  accommoda- 
tion ;  they  arc  rejected,  and  I  bring  my  action.  Is  it  because 
my  offers  of  accommodation  were  not  acceded  to,  or  is  it  for  the 
injury  received  ?  I  am  content  to  wave  tlie  action  if  he  con- 
sents to  the  terms  of  compromise ;  but  if  be  does  not  consent, 
I  must  pursue  the  action. 

If  I  may  without  iht  imputation  of  levity  exemplify  the 
^estiQB  by  allttSioA  to  conc^nu  of  infinite  importance!  is  it 


fef  not  believing,  or  oir  account  of  tfhe  sfus  tv^e  cbttiihit  tJi^^ 
Wc  shalf  be  punished  hereafter?  What  Godwin  may  say  ottr 
the  subject  1  do  not  enquire;  I  leave  him  in  the  unenviedl 
possession  of  the  manager  ;  and  I  believe  the  common  law  is 
not  so  near  the  totnb  of  the  Capulet»  as  the  works  of  that  au-- 
tbor)  t«pwhoni  I  sincerely  wish  a  timely  repentance^' 

Sir,  w  it  probabfc  ?  la  tbere  any  circumstaricye  to  warrant 
the  supposition,  that  tSie  Judges  would  prostitute  their  offices 
m  the  service  oiF  private  revenge,  by  surrendering  themselve*- 
as  puppct»  to  be  played  ofF  at  the  will  of  an  individual  I  ^ 

Is  this  atonement  a  novelty  in  jurisprudence?  Is  it  so  ex-- 
traordinary,  sir,  as  justly  to  excite  suspition  I  T  read  you  a  case 
from  3d  Bwi-ows^  where  reparation  of  the  private  injury  war- 
infbrced,  and  the  sentence  on  the  attachment  dispensed  with 
cut  that  account.  I  am  sure  that  it  is  not  only  usual^  but  as^ 
Mr.  Levy,  the  recorder  of  the  €>>urt  has  told  you,  it  is- so  much- 
«  matter  of  common-  course,  it  is  so- much  in  practice,  that  he? 
should  not  have  thought  ef  it  if  other  circumstances-bad*  notr 
brought  it  to  his  mind* 

■  Reparation  for  the  mjary  has  always  been  considered  as  of 
the  first  consequence.  It  was  considered  so  by  the  executive 
«)f  Pennsylvania.  There  is  an  instance  of  it,  (and  that  under 
the  constitution  of  1790)  where  General  Morgan^  bad  beett 
froposed  upon  by  a  forgery  in  the  name  of  General  HiefMer. 
Or  application  to  the  Governor,  and  upon  the  return  of  the 
twelve  hundred  dollars  which  had  been  paid,  pardon  was  grant- 
cdr  In  another  instance  it  was  done  by  the  Court  ift-the  case 
of  Mr.  Bradford,  with  respect  to  character. 

'  I  trust,  sir,  that  the  character  of  the  Jtrdgcs  is  a  coat  of" 
wmour  against  which  slight  suspicion  or  weak  evidence  caif 
never  prevail.  I  beg  leave  to  refer  to  3d  Wilson^  page*  4r 
a  J  6.  [Mr.  Ingersoll  read  tlie  authority  of  Judge  Wilson, 
pages  4,  5,  6,  and  also,  pages  29  and  30^  of  said  volume,  to 
siicw  that  "  every  crime  includes  an  injury  :^— every  offence 
is  also  a  private  wrong".^— that  "  in  the  punishment  of  everj- 
crime,  reparation  for  the  included  injury  ought  to  be  involved,*^ 
and  that  this  was  considered  ^  as  a  leading  maxim  in  thr 
doctrine  of  punishment.'*] 

Had  Judge  Wilson  been  present  in  the  case  of  Passmort 
he  would  have  thought  himself  bound  to  have  throiwi  out  scn- 
•tiraents  similar  to  those  usedbythe  Court. 

I  understand,  sir,  that  there  was  another  instance  where 
re^ration  was  tlaken  into  view  by  the  executive;  an  instance 


fUvhich  occurred  in  this  county.  It  was  in  .the  ca^se  «f  a  person 
who  had  been  concerned  in  a  conspiracy  to  carry  off  the  daugh- 
ter of  a  Mr.  Sterret.  Reparation  being  made,  the  fine  of  five 
hundred  dollars  was  remitted^  and  the  imprisonment  discon- 
iinued.  This  .was  no  longer  ago  than  the  last  yeary  and  it 
was  by  the  Governor  of  Pennsylvania. 

Sir,  1  have  found  the  letter  adverted  to  yesterday,  by  Mr. 
.Du  Ponceau,  and  I  beg  leave  to  read  it* 

.    «  FhiladcUihiay   \5th  Sept.  1804, 

**  JaSED  iNCSRSOllf    Esq, 

«Dear  Sir, 

*<  JV/tat  you  have  heard  related  as  having  fallen  from  me^  m 
conversation  ivith  some  gentlemen  of  our  bar^  is  substantially  cor^ 
rect.  It  is  true  that  during  the  sitting  of  the  convention  which 
framed  the  present  constitution  of  Pennsylvania^  a  respectable 
member  of  that  body  and  myself  sat  doivn  together  to  frame  a  con^*^ 
stitutional  clause  defining  the  nature  and  extent  of  contemfif 
punishable  by  Courts  pf  justice  in  a  summary  manner^  that  seve^ 
ral  draughts  vfere  produced^  which  proved  unsatirfactory  to  us^ 
and  that  after  considering  the  subject  in  every  point  *  of  vievtf 
which  then  occurred  to  usy  we  found  it  involved  in  difficulties^  and 
thought  it  most  prudent  to  leave  the  matter  where  it  stoodj  antl 
to  trust  to  the  wisdom  of  succeeding  legislatures  to  remedy  what 
defects  might  appear  in  the  existing  lawy  as  circumstances  should 
point  them  out, 

t 

"  I  do  not  feel  myself  at  libery  to  mention  the  name  of  the 
gentleman  to  whom  1  allude^  I  can  only  say  that  he  is  a  gentleman 
of  known  ability  and  of  republican  principles^  and  that  he  is  entirely 
unconnected  with  the  legal  profession, 

<*  lam  with  sincere  respect  and  esteem^ 
«  Deax  Six. 

*'  Your  most  obedient  humble  servant^ 

«  PETER  S,  DU  PONCEAU.**  ^ 

Proofs  flash  upon  us  in  favour  of  the  construction  we  con* 
lend  for,  in  every  way  in  which  we  turn  ourselves. 

.  Sir,  there  is  another  point  in  which  this  question  may  be 
.considered.  Wherever  a  proposal  is  made  and  not  agreed  to, 
it  is  the  same  as  not  made  at  all.  The  business  is  merely 
restored  to  its  original  ground.         • 

Suppose  an  individual  is  grossly  injured  by  Another,  flP 
which    the  injured  party  asks    concessions,  and   lie' is 're- 
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fcsed.  They  fight.  VITtll  it  be  said  that  it  wai  the  refusal 
of  the  concessioDs  jut  the  original  intuit  that  produced  the 
erent  ? 

In  the  case  of  Passmore  the  Judges  do  not  say  what  thejr 
wished  him  to  do ;  but  I  do  not  hesitate  to  hazard  my  senti« 
nents  on  the  occasion.  He  should  have  said  explicitly,  that 
he  was  much  in  fault— that  he  published  such  a  paper,  at  such 
a  time,  against  his  antagonist,  that  he  regretted  his  having 
done  it,  and  retracted  what  he  had  said  against  Mr.  Bayard* 
reserving  to  himself  a  full  right  to  urge  that  and  all  other  ac- 
cusations against  him  at  the  hearing  on  the  argument  before 
the  Court.  Then,  sir,  I  presume  the  parties  might  have 
gone  on,  without  dianger  of  suffering  from  prejudice.  They 
would  have  met  upon  equal  terms.  Instead  of  this,  Thomas 
Passmore  in  his  answer  to  the  interrogatories,  specifies  parti« 
cularly  the  general  insinuation  in  the  publication  and  applies 
it  to  what  Mr.  Bayard  swore  as  to  the  meeting  of  the  refei  rees 
without  his  having  notice.  Then,  sir,  says  one  Judge,  this  is 
•n  aggravation,  instead  of  a  purgation.  Well,  sir,  this  is  not 
all.  Even  after  sentence  is  pronounced,  he  proceeds  to  jus- 
tify all  he  has  done ;  and  the  Judges  very  properly  declared 
that  this  was  adding  insult  to  injury.* 

Sir,  are  these  the  grounds  upon  which  these  Judges  art 
impeached  ?  Ought  they  to  be  considered  as  criminal  because^ 
they  decently  and  in  a  friendly  manner  suggested  the  pro- 
priety of  an  atonement  on  the  part  of  Passmore  ?  Sir,  we  have 
It  in  the  testimony  of  Mr.  Ludlam,  in  this  case  one  of  the  offi« 
cers  of  the  committee  of  grievances,  that  the  language  of  the 
Judges  was  modest,  friendly  and  advising. 

This,  sir,  is  the  texture  of  their  offence,  which  has  been 
clothed  in  such  strong  language  in  order  to  transmit  their 
names  with  in&my  to  posterity.  Bir,  it  concludes  with  giving 
Thomas  Passmore  permission  to  go  to  his  own  house,  without 
the  attendance  of  an  officer,  and  without  restricting  him  to 
tin^e.  Here,  sir,  they  acted  an  unprecedented  part ;  but  I 
appeal  to  the  good  sense  of  this  Senate  to  say  whether  it  was 
not  an  indication  of  the  mild  state  of  temper  in  the  Court* 
If  there  ever  was  an  instance  in  which  they  acted  incorrectly 
it  was  thi3«  If  the  Judges  had  been  mere  instruments  in  the 
hands  of  Mr.  Bayard,  would  they  have  granted  to  Thomas 
Passmore  an  accommodation  of  this  kind  ?  No,  sir,  if  the  ev^ 
dence  is  to  be  weighed  fairiy,  that  single  circumstance  ough^ 
to  operate  conclusively  in  favour  of  our  clients.     A  doobi 

f^uld  not  possibly  exbt  of  their  mild  disposition,  nor  the  qHttK 
on  as  to  wilfol  eiTor  remain  for  a  moment  undecided. 
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«- The ,  le&med  counsel  with  a  degree  of  csidouvtlRit  does 
liDBOur  to  his  enlightened  mind^  tfckno\vledg;ed  that  an  im- 
peaahment  cannot  be  sustained  for  an  error  in  judgment.  Sir, 
I  gD  &rther..  L  say  that  even  in  England  under  all  the  bias 
and  influence  of  prerogative,  not  even  an  action  can  be  sup- 
piorted  against  a  jjiidge.for  an  error  of  *  judgment.  Salkill  397. 
^^  No  action  will  lie  for  a  wrong  judgment  in  a  matter  within 
theJimits.of  thtir  jurisdiction,  and  a  judge  is  not  answerable 
either  to  the  king  or  the  part7.fbr.tJ1e>  mistakes  or  errors  of 
his  judgment,  in  a  matter  of  which  he  has  jurisdiction :.  It 
vould^tsxpose  the  justice  of  the  nation,  and  no  man  would  exe-^ 
<;^te  the  office  upon  peril  of  being  arraigned  by  action  or  in-. 
dictn^nt  for  every  judgment  he  pronounces."  Sir,  isn't  thisi 
v^e  of  law  founded  in  common  sense  ?  Consider  the  iniinitev 
variety  of  perplexed  matters  that  come  before  the  judges;  and 
who  will  pretend  to  say  that  they  should  be  impeached  for. 
error  In  judgment  ?  Indeed  if  such  was  the  case  the  adminis- 
tfation  of  justice  must  be  totally  abandoned. 

But  what  is  the  evidence  upon  which  the  charges  of  arbi-* 
trary  conduct  and  wilful  error  is  supported  ?  In  the  strong  Ian- 
l^uage  of  my  colleague,  such  kind  of  evidence  would  not  be> 
aufficient  to^support  a  prosecution  in  a  Court  of  petty  sessions, 
against  a  negro  wench  for  stealing  her  mistress's  thimble.  It 
is  however  a  gratification  that  in  the  modern  administration 
of  justfce  the  prosecution  is  taken  out  of  the  hands  of  the 
angry  individual  and  put  into  the  hands  of  those  who  will  take- 
care  that  no  private  passions  may  interfere  in  the  decision.  I' 
shall  conclude  this  by  referring  to  the  committee  of  griev- 
ances. They  were  obliged  to  listen  to  ex  fiarte  testimony^  on 
the  one  hand,  and  on  the  other  they  were  desirous  of  giving 
the  Xudges  an  opportunity  of  defending  themselves.  I  refec 
to  page  third  of  their  report :  "  Your  committee,  therefore^ 
^  order  to  afford  the  said  Thomas  Passmore  the  remedy 
pointed  by  the  constitution  for  the  injury  complained  of ;  and 
iilso  to  put  those  high  and  dignified  officers  to  their  trial,  and 
afford  them  an  opportunity  of  justifying  their  conduct  to  the 
world  if  in  their  power  so  to  do,"  &c.  [5<?e  Introduction^  pag€9 
13,13.]  That,  sir,  I  confess  is  acting  in  the  true  spirit  of 
public  prosecutors.  They  tell  you,  "  we  do  not  undertake  to 
anticipate  the  sentiments, of  the  Senate  ;  but  let  the  Judges 
be  brought  to  trial  and  if  they  can  justify  their  condutt  let 
them  be  honourably  acquitted."  You,  sir,  and  this  honourable 
Court  have  heard  both  -sides  of  the  question,  and  you  have 
found  that  we  have  repelled  every  insinuation  against  the  con- 
duct of  our  worthy  clients  ;— At.  all  events  you  must  allow 
Ihat  they  have  been  perfectly  free  from  corrupt  mptives  and 
m\  intfentions. 

N  3  '         .         .  . 
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4  hate  noiTt  itr,  gone  thiough  with  my  argument*  Tbc 
subject  has  been  sn  mucb  exhausted  by  my  learned  fiiend* 
that  it'obviates  the  necessity  of  my  saying  more»on  the  occa^ 
fi<in.    ^AUth  one  or  two  observations  I  will  take  any  Jeave* 

Sir)  whan  I  take  a  view  of  the  scenes  throo^  iwhich  i. 
have  passed,  the  solicitude  for  my  clients.is  lost»4n^n  anxious' 
ooncem  for  the  public  welfare,  in  ^hich  jay  Jitile  ^1  is  .em-: 
barked.  The  «dieel  of  fintune  is  continually  veiFolvsng,  and 
what  may  be  theiKlfae  to  day  may  be  mine  to*morK>w.  When 
I  had  the  honour  «f«  being  the  attomey*genend,  ^pplioationa 
have  been  Biade  to  me  for  the  legal  punishment  of  young 
men  under  age  who  had  been  guilty  of  sfmall  offences  j— •but 
I  have  not  proceeded  to*ruin  their  character  forever,  by  ibriag- 
Ing  ..them  before  the  Cm&rt.  I  have  deHvered  thorn  «ver  t»' 
the  master  and^the  father.  Sir,  I  could  men^n. repeated  in*' 
stances  in  which  the  child  has'by  this  means  been  saved  from' 
public  punishment.  For. this  I  may  have  Jbeen -subject tto. an 
impeachment,  although  fvota  the  most  deliberate  reflection  I 
consicfered  it -the  best  palh^o  pursue.  I  thought  it  a  moral 
duty  to  give  these  people  an  opportunity  of  saving  their  chil- 
dren from  infiMny*  Sir,  It  certainly  is  the  intecest  of  the  pub* 
lie,  that  their  officers  should  not  on  all  occasions  exerase  the. 
fuU  extent  of  their  power  and  authority. 

No  man  who  has  a  character  to4ose,<or  a  family  to^hare  in 
his  ilisgrace,  will  engage  in  jon  office  which  exposes  him  ta 
unknown  jpecils. 

May  fiGft  the  Judges  with  peifect  propriety  <adopt  the  Ian* 
guage  of  Lord  Strafford,  on  his  trial  for  treason  before  the 
British  House  of  Lords :  ^^  If,"  says  he,  ^  I  sail  upon  the 
Thames,  and  split  my  vessel  «n  an  anchco*;  in  case  ttiere  be 
no  buoy  to  give  warning,  the  party  shall  pay  me  damages ; 
but  if  ihe  anchor  be  marked  out,  then  is  the  striking  on  it  at 
my  own  peril.  Where  is  the  mark  set  upon  this  crime  I 
What  was  the  token  by  which  I  could  discover  it  ?**  "  Where 
has  this  fire  been  so  IcHig  buried,  that  no  smoak  should  ap« 
pear,  until  it  burst  out  at  once  to  destroy  me  and  my  chil« 
dren  ?'* 

■ 

What  human  prudence— what  human  foresight  could  have 
saved  the  Judges  from  this  impeachment  ? 

I  now  conclude,  sir,  hoping  sincerely  that  so  much  differ* 
ence  of  sentiment  may  not  prevail  in  Pennsylvania  relative  to 
the  profession  of  the  law  and  that  of  agriculture,  as  has  been 
hinted  on  thi^  floor.  We  are  all  embarked  in  the  same  ves« 
Eel.    Let  each  contribute  pll  be  can  to  the  public  stock  oC 
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lk«ppiBt»;  and^tiKins:  the  advice,  of  the  Governor  as.Miter* 
«d:  at  the  commtocement  of  the  legislative  session,  let  us 
join  in  the  cultivation  of  *•  peace  on  earth  and  good  will  to* 
wards  men/*  With  these  observations  I  leave,  the  cause  ta 
the.  good,  sense  of  the  Senate 

Mr.  RODNEY:, 

Mr.  Speaker  end-  Gentlemen  ^  tht  Senatti 

This  cause  has  already  taken  \ip  a>great  deal  of  time:    The 
Senate,  have  heard  eopious  arguments  on  the  law  and  the  fact 
•n  the  part  of  the  prosecution,  and  on  the  pact  of  the  accused., 
k  is .  n^  duty  to  conclude  the  argument* 

I 

It  i»  smd  that  from  ^  the  collision  of  firgument  the  spark  of  ^ 
truth  is  produced,  and  I  trust  that  the  decision  which  will  be 
given  by  this>  Court,  will  be.satis&ctory.  to  themselves  and  to 
the  public.  In  concluding  this  cause  I  shall  endeavor  to  throw 
out  of  it  every  thing  extraneous,  in  order  to  save  as  much  of 
the  dme  oi  the:  Senate,  as. is  in .  my  ppwer*^. 

The  learned'  comisel^  who  has  spoken ^last^  has  not  beon? 
able  to  pass  over  the  conduct  of  the  committee  of  giievancea 
with  respect  to.^  Mr.  Hopkinson.  He  has  endeavoured  to 
persuade  us  that  this  is  acaseinpotnt.  But,  sir,  permit  me 
to  say  that  it  is  nothing  more  than  the  common  process  of  at- 
tachnieiit  to  bring.a.  witne^  into  Court,  in  consequence  of  his 

.refusing  ta  attendion^a.  subpcena.    They  might  have  produced 
an-  host  of  cases^  of  this  kind.    It  is  a  usual  thing  toissue.at-- 
tachments  to  compel  the  attendance  of  witnesses^    But^  siri*- 

'  is  there  any  analogy  between  a  simple  attachment  to^,^bu&g?a 
material  witness  into  Court  and  the  proceedings  in  the  case  of 
Mr.  Passmore,  which  were  of  axriminal  nature  ;  where  the, 
party  was  brought  before- the  Couvt,, sentenced  to  thirty; day ^ 
imprisonment  and  fined  fifty  dollars.  With  all  the  practice 
and  knowledge  ofthe-leamed  counsel  for  the  respondents,  I  do 

•  not  believe  they  can  pKoduce  a  single  instance  where  a  witness, 
who  has  been  brought  betDve.the  Court  by  the  common  process 

.  of  attachment^  has  been  fined  or  imprisoned  for  a  single  day, 

•  much  less  for  thirty  days.  Notwithstanding  that  it  would  be 
Utterly  impossible  lor  the  Court  to  proceed  without  the  atten- 

^  dance  ofisuch  wimess,  yet,  if  he  dees  not  attend  according  to 
.  the  subpoena,.  I  know  of  no  precedent  by  which^he  caabe  com- 
>  mittedlojaik  They  cannot  produce  a  single  instance  of  the 
\  kind..  According  to  the  provisions  of  the  constitution  the  at- 
-'  tachment  thatissues  for  a  witness  cannot  be  brought  within  the 

palt  of  the  case  now  under  discussion.  I  beg  leave  to  remark, 
.  that  even  after  the  challenge  to  produce  a  case,  they  have  not 

produced  one  like  the  present.  Hay^  they  product  ticas^  ,froca. 
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"  the  Court  of  Xing's  Bench,  from  the  common  |yleaft(  t«*  Coaft 
of  exchequer,  where  they  have  in  this  maYiiier  jniYiished 
a  person  for  writing.  I  know  there  are  cases,  in  latter  days, 
•where  the  parties  have  applied  to  the  Court  of  Kirig^s  Bencfi, 
and  tliey  have  on  information  granted  a  postponefment  bf  the 
trial,  in  order  to  give  full  time  for  every  unfavorable  impres- 
sion to  wear  away,  and  that  each  party  might  come  before  an 
unprejudiced  tribusal. 

It  is  true  that  from  some  6f  the  chancery  'books  instances 
have  been  produced,  but  I  cannot  concede  that  eventhes^ap^ 
ply  to  Mr.  Passmorc's  case.  Here  it  seems,  the  Court  were 
tied  down  hand  and  foot  to  the  answers  of  Thomas  Passmbre, 
and  it  seems  also  that  all  he  swore  before  the  Judges  was  false  \ 
'  why  then,  sir,  according  to  the  chancery  bobks  he  inight  be 
indicted  for  perjury— but  before  this  Court  the  gentlemen  tall 
you  that  they  had  no  authority  to  bring  such  an  indictment. 

Suppose  I  were  to  grant  that  Thomas  Passmone  perjured 
himself,  in  his  answers  to-  the  interrdgiitories :  they  ought  th«n 
to  have  acquitted  him  of  the  contempt,  and  to  have  proceeded 
against  him  for  perjury ;  in  ivhlch  ca'se  be  would  have  had  a 
full  opportunity  of  defending  liimself  before  a  jury  of*  his 
country.  Would  hot  this  have  been  more  congenial  with  the 
spirit  of  our  republican  institutions  I 

But,  sir,  is  it  not  extraordinary' that  this  practice  of  punish* 
ing  contempts  for  writing,  which  hasnort  b6en  pursued  in 
England  for  half  a  century,  should  be  planted  here  as  an  exotic 
when  it  has  ceased  to  flourish  in  Europe  I  There  has  been 
hut -one  instance  of  this  kind,  of  any  importance,  since  ^e  era  of 
our  revolution— but  one  case  subsequent  to  the  triumph  over 
British  tyranny  and  British  subjugation  ;  and  :die  propriety  of 
this  decision  has  been  very  properly  disputed. 

If  sucli  is  the  melancholy  fact,  that  the  Court  have  the  power 
of  punishing  contempts  for  writing,  there  Is  but  a  very  uncer- 
taiB  foundation  for  the  security  of  the  citizen.  The  gentlemscn 
lias'prodnced  a  case  to  shew  that  the  Court  liad  the  power  of 
<ompeni%  a  pei^bnto'  eliter  mto  ^  recdgsiizance  to  maintain 
'liis  ^fo,  and  of  punishing  him  for  'a  cdntcmpt  if  he  does  not  do 
it.  Even  though  they  have  produced  half  a  dozen  of  such  cases 
'w'here'persons  have' been  brought  before  the  ^ Court  for  con- 
structive contempts,  yet  does  it  iapp^ear  that  they  hare  produc- 
ed a  cfliseof  an  attachment  issuing  fori  ccmtempC  of  this  kind  ? 
-i^r  a  mere  adt  of  pbHtihg^?  not  a  pnblication  calculated  for 
igeher^l  Circulation;  Ms  a  case  of  this  nature  to  be  ibund  in  all 
the  records  they  have  produced  ?  •*  It  Is  tree,'*  say  tbegentle- 
tfien,  ^thkt  Uie  Sritish  Courts  of  justice  deprived  us  ofi^ur 
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Ttoofd»;  /other^^  isisfaemces  lenongti  might  be  ahewn  i^'hhl 
ifxoln  that  time  to  the  present,  it  is  anlittle  singular  that  no  par>« 
tftilel  case  can  be  found  I  Sir,  if  they  had  such  authorities  to 
mhtw  from  any  of  the  late  British  books,  it  is  well  known  that 

they  could  not  be  received  as  law^  but  only  to  instruct. 

.  .         .  ■  ♦  -  ' 

The  constitution  of  1776,  says  that  "  the  trial  by  jury  shall 

be  as  heretofore."     I  conceive  that  this  relates  to  the  substance 

of  the  trial  by  jury ;  not  to  the  indefinite  forms  of  the  coin?- 

mon  law ;  not  to  the  introduction  of  unwritten  and  undefined 

^chancery  pow6ts,  but  to  the  recognition  of  this  inestimable 

fpHvtlege  as  a  safeguard  to  the  rights  of  the  citizen. :      '        t 


'  I  (Still  say  that  no  case  similar  to  this  has  been  produced 
»I  be^eve  that  the  rale  of  proceeding  in  Courts  of  justicjg  hai 
'4ieetj.  always  nearly  the  same  ;  and  yet  do  you  find  scn^-  case 
•4ilce  thison  the  records  of  the  Court?  Although  human  beings 
*were  as  likely  to  \it  clotlied  with  the  imperfections  of  pur  na^ 
ture  then  as  they  now  are,  yet  not  a  sijogie  instance  of  ah^ 

kind  is  to  be  found. 


•-    » 


Tke-honouifable  counsel  has  adteited  to  some  remarks  made 

.%y'me  in  the*  House  of  Representatives  of  the  United  States. 

Ayi^'was  before  Congress  for  the  protection  of  our  ports 

^tfiid  ■  harbours.'  ■  It  contained  a  clause  that  if  a  sheriff,  marshaii 

-cp  constable,  while  he  was  carrying  the  provisions  of  tlie  adt 

-tnfeO'effeoti-iwks.kiHed  by  any  individual  he  should  be  punrslr- 

«d }  but  there  <wa8  some  .difTerence  of  opinion  as  to  the  'deiinif- 

\tidiv  ;of  ^he  cHm^.    Some  gentlemen  wished,  it  to  be  con^ 

sidered  as  murder,  or  manslaughter,  as  the  case  might  bej; 

others  wished  it  to  be  considered  as  murder  only ;  I  dould 

iiiTt    conceive .  how  the  same  &ct  could   constitute  the  two 

ot^rimeis  of  murder  and  manslaughter,  and  T  contended  that  a 

-'man  4Yho  in  opposition  to  the  law  kills  another,  is  guilty  of 

iimiPder  and  not  of  manslaughter.    But  that  was  on  a  mere 

matter  of  distinction  in  the  law  ;  it  was  not  upon  the  jurisdic- 

^on  or  the  mode  of  trial.    1  did  not  in  that  case,  nor  in  any 

other,  use  any  argument  calculated  to  impair  the  trial  by  jury/; 

and  I  believe  when  the  articles  of  impeachment  were  bnougitt 

against  Mr. Chase,  I  voted a^-czn*^  some;  and  those  that  I  voted. 

;/ar,  I  supported  upon-tliis  principle  alone,' that  .the  accused  ought 

rtokave  a  fair  and  impartialJieaHhg  before  the  jury,  both  .as  itf 

«the  law  and  the  fact. 

.1       •       •  .         ' 

The-case  of  the  Commonwealth  against  the  Doans  has  been 
xited.  Now  if  the  Court  had  attended"^  to  the  whole  of  this 
:ckso,  and  I  believe  they  did  iittend  to  all  they  heard,-<**but'  to 
.speak  more  correctly,  if  the  whole  had  been  read,  I  believe 
they  would  have  discovered  that  these '.men  were  not  at  the 
time  entitled  to  trial  by  jury  upon  any  principle  whatever. 


t     <^*     T: 

They  Kad  of  their  own  accord^reiinqiutlied  aH  eiaiidi  to  avtriaT 
•4>f  that  kind.  If  I  am  htoughtup  to  Court  charged  with. a,. 
crime*  and  I  say  guilty^  the  presumption  is  that:  an  indictment 
wilt  be  found  against  me  andt  judgment' pass:  Suppose  whea 
tliis  happens  that  I  fly  th&.state^  am  afterwards  apprehended, 
and  my  identity  is  proved :— Have  I  a  right  to  ask  for  another^ 
trial  I  Am  I  entitled  to  it  1 1  have  no  right  to  it  whatevtffr^* 
and  so  indeed  did  the  Court  in  that  instance  state,  in  thoiir  4fh' 
reaaon  to  the  Extcuiive  Council*^ 

•  **  Fonrth  —We  conceive^  such  a  mode  of  attainder  eoaip»^ 
tible  with  the  letter  and  spirit  of.  the  constitution^  of  this  statsr 
and  that  it  is  no  infringement  of  the  right  of  trial  by  jury  ^ 
Jbrf  that  the  party  had  not  that  trial,  was  owing  to  hjniself;: 
be  was  not  deprived  of  the  right.  As  well,  indeed,  might  air 
offender,  who  confessed  the  fact  in.  Court,  by  plea&ng  gii9lt}r 
to  the  indictment*  after  sentence^  complain  that  he  had  wHL  w^ 
trial  by  jury.  By  refusing  to  take,  histri^d^h^  tacitly  sterna^ 
to  have-  admitted  himself  ^lilty." 

t  will  put  the  case  in-  a  fair  and  plain  point  of  vieWr    Sdp- 
poae  an  iitdictment  is:  foond  against  me.    I  feel  confident  that, 
there  is  evidence  to  es^iaMish  my  guilt.    I  &y,  as^  1  believe  th4t 
if  brought  to  trial,  for  want  of  counter  evidence^  I  shoold  be 
convicted—It  would  naturally  be  inferred,  that  if  my  mind  waaF 
so  conscious  of  the  crime,  I  am  guilty.    WelU  but  being  a»- 
sured  of  evidence  in  my  favour  I  return  volUntmlf  and  awv- 
render  myself;  then  the  trial  by- jury  is  not  to  be  taken  awa|r 
-Sinm  me.    But  if  I  fiy  and  can  be  taken  oniy  ^/orccy  I  tacitly 
consent  that  I  am  guilty. 

The  learned  cotinsel  divided  his  argument  into  two  pointa;. 
The  first  was,  whether  the  Courts  had  the  power  by  law  to- 
punish  Thomas  Passmore  for  ^e  publicatifm  of  the  Stii  wf 
t^eptember,  1 803»  as  a  contempt  of  Court,  by  summary  procesa^ 

Secondly,  Have  tliey  exercised  this  autiiority  in  a  way  that 
was  unexceptionable,  or  in  a  eruel,  unjust  and  oppresuvc 
manner  ? 

I  stated  when  I  first  spoke  on  this  oceasioii  that  i4  was  ne* 
tessary  the  paper  should  bear  on  the  face  of  it  a  reference 
to  a  cause  in  Court,  and  it  should  be  shown  that  this  cause  was 
pending  at  the  time.  But,  sir,  said  the  learned  counsel,  it  .is 
tiot  necessary  that  the  suit  should  have  been  actually  pend- 
ing. It  is  sufficient  if  it  related  to  a  dispute  which  was  to  be 
brought  before  the  Court,  or  thdt  might  be  brought  before  it  ; 
and  in  support  of  this  he  referred  to  the  c-ase  of  Fool  V8» 
Sathevcralf  in  Fere  HllUafnaf  675^ 
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fMr.  Rodney  went  into  «  critical  eieamlnation  of  the  case  ; 
but  as  our  notes  iiere  are  somewhat  imperfect,  we  rather 
choose  to  refer  the  reader  to  the  case  itself,  in  the  Appendixi 
page  34,  than  to  hazard  an  incorrect  e^pn&ssion  of  Mr/Rod- 
mty*%,  sentiments.  Wie  believe,  however^  that  he  argued  gene« 
caU^  on  the  inconsistency  of  the  case- with  itself,  and  particu* 
lariy  on  the  drcumstance  that  the  offer  was  to  any  person  who 
movH^  JUgaHy  -prove  the  marriage^*-that  no  witnesses  came  in^ 
and  M  #ie  Court  declared  that  ^<  they  could  not  have  been 
competent  witnesses  even'  if  they  had  come  in/'  no  injury 
could  have  accrued  to  the^  caused    ' 

But,  sir,  the  gentleman  tells  you  that  this  publication'  of 
Fasunore  refers  to  the  cause  in  Court,  because  it  refers  to 
(he  afiidavit,  the  affidavit  refers  to  the  exceptions,  and.  the  ex« 
ceptions  refer  to  the  suit  itself.  I  cannot  subscribe  to  this 
mode  of  reasoning ;  it  is  too  remote  fpon>  the  object  it  ii 
intended  to  embrace ;  it  i«minds  me  of  the  house  that  Jack 
built;  here  is  the  dqg,  that  worried  the  eat,  that  killed  th« 
rat,  that  eat  the  malt,  that  lay  in  the  house  that  Jack  buiHi 
This  is  all  very  handsomely  jointed  and  dovetailed*  If  thia 
paper  re&ra  to  the  affidavit,  the  affidavit  refers  to  the  except 
tions,  and  the  ei;ceptions  jrefer  to  the  suit'  said  to  be  thei| 
pending.  And  «otwtthstanding  it  is  said  that  every  man  in 
the  street,.who  runs  may  read  it,  and  that  Mr.  Kitcl»n  would 
have  known  that  it  referred  to  a  cause  in  Court,  yet  as  he 
has  not  sworn  or  even  intimated  that  he  did  know  it,  we  ought, 
to  take  it  for  granted  that  he  would  not  have  known,  without 
being  told,  that  it  related  to  a  cause  in  Court,  but  would  havo 
considered  it  #s  a  common  case  of  postii^.  Had  not  Mr;  Bay* 
ar4  told  him,  he  never  would  have  kjiown  what  it  meant. 

That  this  pol^icatlon  was  calculated  to  insult  the  feelings  and 
wound  the  character  of  Mr.  Bayard,  in  a  most  extensive  man- 
ner^"  1  don^t  deny.  I  will  not  dispute  about  mere  terms  nor 
quibble  upon  words.  But  while  we  are  viewing  the  cases  cited 
by  the  learned  counsel,  we  are  not  to  take  up  the  time  of  the 
Court  by  adverting  to  those  instances  where  attachments  hav^ 
issued  for  the  non-payment  of  money  on  awards,  which  in  fact 
operate  in  the  nature  of  a  civil  process ;  nor  shall  we  advert 
to  the  case  of  the  king  against  Beardmore,  who  was  ap  officer 
of  the  Court,  and  consequently  bound  to  execute  its  decrees. 
However  the  learned  counsel,  has  relied  much  on  a  single  case, 
the  case  of  Oswald,  in  Doll.  RefiortB^  page  319,  which  really 
appears  to  have  some  application  to  the  case  of  Mr.  Passmore. 
But  it  is  to  be  recollected  that  in  the  case  of  Oswald  it  was  fully 
established  not  only  that  there  was  an  action  depending  in 
which  he  was  a  party  at  the  time  he  published  the  libeU  but 
that  the  libel  clearly  and  expressly  referred  to  that  aulV   Upon 
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this-  principle  the  Court  may  have  been  .warranted  In  ,Gi^r 
proceedinf^.    I  will  read  a-  part  of  the  opiiuoB  of  the  Court.   .. 

•       '     '  '  •  •        .       • 

*^  lU  theii)  the  liberty  of  the  press  is  regulated  by  any  jas^ 
principle^  there  can  be  little  doubt,  ibat  be,  .who  attenpt9Jte» 
ndae  a  prejudice  against  his  antagonist,  in  the  minds  o£  those 
that  must  ultimately  ^[Ictermine  the  dispute:  between  them ;. 
irho>  for  that  purposes^  represents  himself  as;  a.  persecuted 
ip«n,  and  asserts  that  his  judges  iar&  infiueneed  by,  pMsiBu; 
and  prejudice^r^ wilfully. seeks  to  cornipt  the  source,  aiifito 
dishonor  the  administrution  of  justute^'V 

Now  to  what  does  the  chief  justice  refer  ?  Does  he  not  im* 
mediately  refer  to  the  case  before  him— >to  a  cause  then  actu-^' 
ally  depending,  and  of  which  circumstance  there  was  no  ques^ 
lion  whatever?  This  then  is  the  dispute  io  which  he  refers, 
and  it  will  operate  in  favour  of  my  .cotu&truction  ;  because  it 
goes  to .  prove  that  if  there  was  a  cause  actually  dependixig^ 
and  that  the  publication  was  calculated  to  enlist  the  witn^esses 
or  the  people  in  his  favour,  it  was  an  attempt  to  corrupt  the 
source  of  justice ;  and  as  such  it  ought  to  be  punished.  ¥hrt 
it  was  fiilly  proved  that  the  action  was  dq)en<^ng  and  that-the 
publication  referred  to  it.  But  that  is  not  proved  by  the  wit« 
nesses  in  the  case  of  Passmore,  and  therefore  it. does  not  shak^ 
the  ground  of  my  proposition  in  the  least  degree. . 

To  prove  that  the.  exceptions  were  filed  in  time  the  learned 
counsel  has  referred  us  to  documents.  But  if  they  were  in 
time,  as  I  stated  before,  it  has  not  been  proved  that  Thomas 
Bassmore  knew  .this  fact  and  *  that  in  consequence  of  it  tho 
action  was  still  depending.  I  shall  not  take  up  the  time  of 
the  Court  with  a  repetition  of  argument  to  shew  that  in  this 
case  there  was  a  proper  remedy ;  but  I  will  only  say  that'  if 
Thomas  Passmore  kneii^  this  &ct  he  should  have  been  punish* 
ed,  aad  can  yet  be  punished  for  it^^  by  an  indictment  ;-^The 
ieonstitution  is  expHcit  on  this  point,  that  in  cases  whic)i 
can  be  proceeded  against  by  indictment  the  party  is  entitled 
to  a.  ttiai  by  jury . 

■  « 

'The  learned  counsel  has  zealously  endeavoured  to  shew 
Ihe  very  beneficial  jeiFects  of  attachmejats  in  some,  instances. 
But  as  to  his  case  of  the  Will,  where  a  man  who  is  disposed  to 
be  fraudulent  Qiay  run  off,  and  deprive  thefafiirs  of  th«ar  mo- 
n^y.  Why,  I  apprehend,  sir,  that  he .  may  run-  off  whether 
this  process  of  attachment  is  in  being  or  sot.  As  soon  as  n^y 
head's  cold  he  may  run  off,  aiid.  I  dofiot  know  how.  the  at* 
tachment  can  reach  him  after  he  has  made  lus.  escape.  But  if 
he  has  not  ran  off,  security  for  the  faithful  performance  of  his 
arust  rj;^f  he  had  hf  oUbcr  ptaeess  tbfta  thf^t  qI  «^tachmesKt,  ' 


Although  the  learned  counsel  has  producecl  some  strong 
cases  in  which  the  process  of  attachment  was  of  service,  yet  I 
do  not  see  that  even  allowing  those  to  be  taken  as  precedents 
Ihe  benefit  could  equal  the  injury  to  the  rights  of  the  citksen, 
evidently  resulting  from  the  practice  now  contended  for.  It 
appears  the  gentlemen  have  gone  further,  and  contended,  that 
even  though  there  is  no  suit  depending,  and  a  man  writes  any 
thing  reflecting  on  the  court,  it  is  a^con tempt ;  as  is  laid  down 
in  Strange  and  in  Pere  Williams.  I  do  not  see  why  the  judge* 
should  be  clothed  with  this  inviolability,  any  more  than  the  se* 
nale,  the  house  of  representatives,  the  governor,  or  the  presi- 
lient  of  the  United  Statues.  I  hope  the  gentlemen  do  not  mean 
to  extend  their  arguments  in  this  way,  that  you  maybe  brought 
•Op  b^  this  summary  mode  of  proceeding,  for  every  expresuon 
you  make  relative  to  the  judges  or  the  part}^. 

According  to  the  gentleman's  doctrine,  even  innocence  is  no 
shield  for  a  man*s  liberty.  By  innocence  here,  I  mean  truth* 
A  man  may  find  himself  aggrieved  in  an  outrageous  manaen, 
by  a  man  with  whom  he  has  a  controversy  at  law — he  publishea 
something  relative  to  the  character  of  his  adversary,  and  if 
brought  before  the  judges  he  could  be  fined  and  imprisoned 
even  though  his  assertions  Were  true.  I  really  thought  the  an- 
f^ument  on  this  point  was  of  an  elastic  nature,  as  well* from  the 
reasoning  as  from  the  authorities  adduced.  I  need  not  und^iv 
take  to  shew  that  almost  all  the  British  doctrines  which  hav^ 
heen  furnished  are  either  *ancient  in  themselves,  or  founded 
opon  remote  precedents  in  the  common  law.  To  form  a^ 
opitiion  of  the  rigour  of  some  parts  of  this  law,  I  need  pot  ap- 
peal to  barbarous  times,  to  the  sanguinary  and  corrupt  ages  oC 
the  old  common  law  ;  but  I  can  prove  that  even  now  in  Eng- 
land, according  to  the  common  law,  if  a  man  strikes  andthev 
in  the  presence  ofthp  court,  he  is  to/  lose  the  offending  limh» 

.  The  learned  counsel  has  cited  a  passage  from  Shakespeare 
to  shew  the  purity  of  the  administration  of  justice  in  Great- 
Britain.  In  that  case  he  tells  the  prince,  <^  I  reprasented  yous 
father,  sir — I  was  the  image  of  his  poweiv— you  struck  me  oi» 
the  bench  of  justice,  and  as  an  offender  to  the  king  I  commit- 
ted you."  Would  not  the  same  judg^  have  punished  any. 
other  offender  in  the  ^a;tae  ^«;*  ?  ' 

Now  I  can  inake  nee  of  one  obiciration  hero  that  the  coun- 
sel have  not  sh^^vn^  tis.  In  t^  look»>  whete  this  practice  is  re* 
cognized*  Mr.  Tucker  is*  tilen?  on  Che  svihjeQt,  from  which  I 
niight  draw  sin  inference'  that  it  did  not  exists  although  I  think 
that  this  Is  anlncbrrecraitd  va^e  mode  of  reasoning.  But  I 
don't  think-ithkt  Mr.  Ttieker'  would  have  passed  this  circqm* 
stance  ^ver  >n  sik^j'  |riie  h«d  knifiwn  that  it  h^  erer  cxjiit^ 
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td»  Judge  BUckstone  has  nqt  taken  any  notice  pf  such  prp.t> 
tice.  But  the  reason  for  punishing  this  crim^)  it  seems,  was 
because  the  court  represented  a  relique  of  royality ;  and  that 
we  are  told  is  the  reason^  tt^hy  the  chief  justice  proceeded  130 
punish  the  prince  of  Wales. 

The  learned  counsel  have  endeavored  to  shew  that  this  sum«> 
mary  power  was  authorized  by  Common  law  and  for  this  pur- 
pose 2  Aik,  469,  has  been  referred  to»  [See  jififiendix^  note  G» 
fi.  7.]  To  this  case  I  replied  and  I  thought  conclusively ;  but 
it  has  been  reiterated  and  enforced  with  great  ingenuity.  I 
will  not  however  say  any  thing  in  rej<Mnder%  I  merely  «tate 
that  the  arguments  of  the  gentlemen  have  not  changed  my 
opinion,  I  ^yill  recur  to  the  case  of  the  king  against  Beards 
more.   2d  Burrows  792^  [See  jififiendixj  note  K* /i%  ^4.] 

This  was  produced,  as  I  understand,  to  establish  two  points 
—first  to  shew  the  right  of  punishing  conteilipts  by  summary 
process ;  second,  to  shew  the  nature  of  the  conteinpts  panished 
in  this  way.  ' 

I  may  make  a  remark  relative  to  this  case^  that  If  we  were 
compelled  to  follow  the  precedent,  and  if  the  doctrine  of  af^ 
tachment  for  contempts,  amounts  to  one  half  thei  extern  that  \^ 
claimed  in  this  instance,  we  shoukl  indeed  be  lamentaUy  situ- 
ated. But  if  we  Aflrf  pillories  and  whipping-posts,  in  this 
country,  which  we  have  not,  owing  to  the  hnmsoiity  of  oulP 
laws,  the  case  could  scarcely  have  received  spch  a  dectsion 
here  as  Mansfield  gave  it  in  Enghnd.  This  case*  wss  certainly 
Tery  hard*  The  man  swears  that  he  had  executed  the  semencc 
of  the  court,  according  to  the  usual  manner,  tindj  that  he  be- 
lieved it  to  be  a  full  executioii  of  the  rule;  but,  notwithstand- 
k)g,  this,  the  court  of  kin g^s  bench  say,  you  have  liqt  cited 
any  instances  of  this  being  the  usual  manner.  But  let  me 
Slfmgthen  my  argument  by  attempting  to  shcwjhow  they'con- 
deived  themselves  justified  in  executing  other  sentences,  Mr. 
Howard  among  other  things  mentions  the  practice  -of  burning 
in  the  hand  with  a  i*ed  hot  iron.  He : states  that ^  it  is  coustantiy 
and  notoriously  done  with  the  knowledge  of  the  judges  and  in 
the  face  of  the  court  with  a  cold  iron,  and  I  believe  thi^  has 
been  the  practice  until  within  the  last  eight  or  ten  years.  In 
cases  of  manslaughter,  larceny,  even  in  the  presence  of  the 
^ouit,  it  was  the  practice  merely  to  clap  a  cold  iroh  on-  the 
offender's  hand.  Let  me  ask,  if  the  rule  of  executing  sentence 
is  to  be  strictly  pursued,  the  sheriff  is  justified  in  -executing 
the  sentence  in  this  manner  I  Yet  it  seems  that  swearinghe 
had  executed  the  sentence  in  the  usual  manlier,  could  not  give 
ftalisfaction  with  respect  to  the  ofiicer  "who  put'  the  fnan  in 
thepUlcry  ;  for,  lord  Mansfield  say^j)!^^  diid  not -you  statp  the 


rnt.wWch  B^ten[ce»  had  been  executed  in  this  wi^y  ?— ^ 
«f. the. offender  ¥f as  namore  in^the  pillory  thaathe  footman  wh» 
^09d  by  him. 


I  will  now  take  up  tliTa  oas«  in  th«i  strongest  point  of  view,  as 
#dmpftred  with.tbftt  of  Thomas  Pa^smore,  whh  the  argun^ents 
^:t:he  gentlemen  on  it*  They  have,  attempted  to  prove  tlije^ 
Mr*^  Passmore  knew  there  was  a  caPQse  pending  at  the  time  h© 
swore  to  those  answers  to  the  interrogai^ries.  If  he.  knew  pf 
the  suit  being  in  cjosurt,  must  be  not  have  sworn  in  the.ffice  of 
^e  feet.  If  sD^  couM  they  not  have  proved  his  knowledge  qC 
^he  fact  and  maintained  aaindictosient  for  perjury^  Biit  hei^ 
tbey  say  he  does  not?,  swear  as  to^  the  fact,  .he  sweairs  as  to  hlit 
Mief  of  a  point  of  law*.  B^.  .1  contLend  t^at  the  in^errogatocf, 
related  to  a  matter  of/act^  He  was  to  «ay  wbcJbher  or  not  the 
9«it  was  depending  at  the  time  ;  and  he  answers  according  Uy 
the  best  of  hia  judgment  and  belief,  that  therq  was.no  c^yst 
pending.  .Whether  the  action  was  depending  or,  not  was  a  fact. 
iRhichcQmld.be. clearly  ascertained*. 

Mr»  Jitstice  Forster,  and  Mr.  Justice  Wilmot,  concurred  iff 
the  opinion  of  Jord  Mansfield.  [Here  Mr.  Rodney  referred  ta 
their  opinbn-^^ee  appendix^  page  \7*y  I  reacT  this^  to  sbew» 
that  at  this  time  Mr..Beardmor^  was  .obliged  to  9:n9wer.to  interi- 
rQgatories,  aild/thdt  tiiis^  was  the  pr^cjtiee  at  that  day*  I  adr 
Yert  tO'this^pa^icula4f  fMf  t0.she.W9.that  i|k.  the  32d  ye^r.  of 
George  Ihe  ^qq^j  I; b^eveaboiU.  thirty  yearsjbe&rej^hc.timc 
ef  lord  Earlsfbrt— -however  in,  the:  S2d  .j&ear  of,  Geprgji^  the  se-r 
eondf  it  was. considered  not;  t&<  be  the  privilege  of  the.  accused* 
to  .ask  for  kkterrogatociies  f,  but  that. he  wa^  boniid,  a^otdipg  to 
the  ^  rules  of  t))e.  cQurt,  .ta<  answer,  them* .  Wc  therefore  fin4> 
that  the  cases  before  lord  Earlsfort,  a&  repoft;ed  ia^ YerJton  and^ 
Scriven^  will  not  besur.thegentlemaQ.ou^.withJhis  doctrine^. 

It  would,  seem- frpm^  the  reasoniiig  of  the  opposite  e^DUsely 
that  a  person  cannot  be  indicted  for  perjury*,  when  he  swears  to 
the.  best  of  his^  belief;^  nor  would  his  swearing  positively  to  a. 
single  fact  let  him^.purge  the.contempt>  although  he  might  b9 
inidicted  for  the:perj4lty.  I  think  that  IsiStmnge,  page  IBS9 
is  one  of  the  cases  which*  ^as  relied  on  by  lord  Earlsfort.  .That 
icdse  does  not  apply!*  This  is  plain  upon  the  very  face'  of  ity  ai 
there  was  no  rule  to  shew  cause,  and  con.seqiiently  no  ipterroga*- 
toi^ies.     The  next  case  isy  Ut  Strqnge^y.page  444. 

Domintia  Rex  versus  Border;.  Thedefendsint  had  "  present^ 
ed  ai  fietition  to  the  common  coupeil  Qf  London)  refiepting  uport 
one  of  the  alderman,  aDd  used^  contemptuous  toords  of  this 
court  at  the  same  time«  For  the  petitJQn  the  court  granted  ail;, 
ihfbrmation  against  him  and  thos<:  whosigned  it^  an4  forthA; 
contempt  an  att^chmcnt«*J  '  - 
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'  Here  it  will  apf^eaf  that  the  couH  did  not  grant  cm  attach- 
orient  for  the  writing.  For  thai  they  granted  an  information. 
This  is  also  a  case  cited  to  shew  that  the  interrogatories  ahfii 
the  pri?ilege  of  the  accused*    Let  us  see  what  it  proves. 


^^  The  prosecutor^  in  his  interrogatories^  asks  him  if  he  dkl 
not  present  the  petition  and  use  such  and  such  words.  And 
now  the  defendant  moved  that  the  interrogatory,  as  to  present*- 
ing,  might  be  struck  out,  because  it  is  n^iking  him  accuse  him- 
self of  that  which  will  convict  him  of  the  libel-**  jB/  per  cnriam. 
He  is  not  obliged  to  answer  it ;  you  may  ask  hiin,  whethePy 
when  the  petition  was  presented,  he  did  not  say  So  and  so  ; 
therefore  let  that  part  of  the  interrogatory  be  struck  out.**-*- 
Surely,  sir,  I  am  correct  in  what  I  contend  for  as  to  this  part 
of  the  argument.  Here,  sir,  for  the  petition  an  information 
was  granted,  and  for  the  contempt  an  attachment.  Tfoonias 
Passmore's  libel  on  Mr.  B&yard  was  all  his  crime,  and  that 
should  have  been  proceeded  against  by  indictment.  He  had 
not  used  any  contemptuous  words  against  the  court,  to  subject 
him  to  an  attachment* 

With  respect  to  answering  the  interrogatories,  this  case 
clearly  shews,  that  a  party  is  not  bound  to  answer  an  interro- 
gatory that  may  convict  him  of  another  offence  ;  and  this  Sir 
John  Strange  confirnis,  when  he  says,  «  N.  B.  I  drewtKcihT 
(the  interrogatories)  *  up  as  the  court  now  settled  tbeti^,  but 
that  question  was  put  in  after  they  went  from  me^  though  i 
cautioned  the  attor^^y  ag^nst  it.'*  '  ' 

But  it  seems  that  in  3d  Burrows,  th«re  is  a  case  which  $9 
much  relied  on  by  the. counsel  for  the  respondents ;  let  us  pro» 
ceed  to  examine  it. 

The  court  will  please  to  recollect,  that  there  is  a  difference 
between  an  attachment  for  a  criminal  offence,  and  an  attach- 
ment for  a  civil  proceeding.  Judge  Blackstone  takes  the  partic* 
iilar  distinction,  *<  those  committed  by  parties  to  a  suit  or  pro- 
ceedings before  the  courts  or  by  disol^ience  to  any  rule  or 
order,'*  &o-  ISee  Afifiendix^  page  4.]  Here  then  is  a  distinc- 
tion between  attachments  of  a  criminal  nature,  and  those  in  civil 
cases,  although  they  are  both  carried  on  in  the  name  of  the 
king.  Now  let  us  look  at  this  case  of  the  ^ng  versus  Wheeler. 
Here  two  parties  entered  into  a  rule  of  reference,  and  by  that 
rule  it  was  agreed  that  neither  party  should  file  any  bill  in 
chancery.  Notwithstanding  this  agreement,  the  defendant 
flew  into  the  face  of  a  rule  of  reference,  and  filed  a  bill.  Now 
does  not  judge  Blackstone  say,  that  for  violating  a  rule  of  re- 
ference, or  for  violating  any  other  rule,  these  attachments  are 
to  be  considered  f»  of  a  civil  nature*    Why  what  do  they  do  ? 
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%c  miglit  have  been  indicted  for  it*  The  lecimed  gentleTnan 
-says,  that  it  was  not  to  a  matter  of  fact,  but  to  a  question 
t>f  law.  But  I  am  of  a  different  opinion.  I  never  yet  knew 
^y  man  called  upon  to  swear  to  a  point  of  law.  Mr.  Bay* 
ard  there  «wears  that  the  suit  is  still  pending,  and  the  learned 
gentleman  says  that  this  is  a  mere  question  of  law.  They 
^  not  prevent  Mr.  Bayard  from  swcajing  to  a  question  of 
law,  although  they  do  Mr.  Passraore.  When  I  turn  to  the  in- 
terrogatories, I  find,  unfortunately  for  the  gentleman's  ar* 
ffument,  that  the  question  is  so  worded  in  the  very  first  one, 
that  it  imperiously  implicates  a  matter  of  fact.  «  Was  there 
«(n  action  depending,"  &c.  [See  introdttttiouy  fiage  15.]  I 
think,  sir,  I  have  the  opinion  of  my  learned  friend  as  to  it& 
being  a  matter  of  fact--  The  question  embraces  this  particular 
point,  was  the  action  depending  or  not,  and  it  appears  to  ba 
i  thing  known  to  the  gentleman  as  a  fact ;  and  they  wished 
Thomas  Passmore  to  be  acquainted  with  that  fact,  in  ordei? 
to  establish  the  guilt. 

Was  it  a  matter  oifaet  yesterday,  and  a  matter  of  lato  to- 
day ?  Was  it  like  the  pendulum  of  a  clock  moving  from  oh» 
ki^e  to  the  other  ?  It  is  impossible  to  change  its  texture  with 
every  instant.  It  was  a  question  of  fact  too  whether  Mr. 
Haslet  was  authorized  in  the  agreement  to  enter  into  thi*^ 
business  as  the  umpire.  It  was  a  question  of  fact^  also, 
whetheiv— 

Mr.  DALLAS.  The  learned  counsel  has  so  mistaken  my 
meaning,  that  I  beg  leave  to  explain.  I  never  said — I  neve»^ 
doubted  that  there  was  an  action  depending;  but  I  have  aK 
ways  said  that  the  operation  of  the  judgment  was  a  questiofi 
of  law.  The  question  I  put  there,  sir,  was  a  direct  one,^ 
«  twfts  there  an  action  then  depending  P*  The  answ^  h^  haa* 
given  is  an  evasion. 

Mr.  RODNEY.  The  question  contains  two  matters  of 
fact.  The  first  is,  was  there  an  action  depending.  The  se* 
cond,  when  was  it  ins^tuted  I  Let  us  see  his  answer.  [  1  gn* 
Mer  /  /or  vfUch  see  introduction^  fiage  1 6  of  this,  book,']  Hii| 
ftnswers  are  sufficient  to  incur  the  penalty  of  the  crime  of  per-. 
jury  agreeably  to  the  bpok,  if  he  answers  to  matter  of  fact^ 
tp  the  best  of  his  belief.  But,  sir,  he  not  only  swears  to  thq^ 
best  of  his  belief,  but  he  goes  on  and  gives  the  reasons  for  hi|^ 
belief.  If  I  swear  ppsitivelyj  in.  contradiction  to  the  cKaFge^^ 
tbifi  would  stop  the  proceedings  for  contempt  and  expose  moj 
to  a  prosecution  for  perjury  j  W  if  I  give  fel^e  reasons  foe 
,  false  swearing,  I  presume  it  is.  much  w^prsfi,  an^  it  \^  an  agi% 
gzavation  of  tibte  perjury. 


C    484    ] 

Let  us  s«?e  then  ho\9  he  docs  &wear.  [Reada  answers  to  irt" 
ierrof^atorij , — See  iiitrcductiouy  pages  16,  IT.]  13ut,  say  the 
gcntlemtrn,  thers  ivas  an  action  pending ;  his  reasons  are 
equally  as  false  ?.e  hiG  assertion,  that  no  suit  is  in  Court,  WelJ, 
then,  take  your  remedy.  Indict  him  for  perjury.  Well,  but 
say  the  gentlenen,  these  answers  are  ftvasive,  they  do  not  go 
to  the  point,  lie  must  acknowledge  or  deny  the  facts.  What 
are  the  facts  ?  The  fiublication  cf  the  paper ^  and  that  ap,  action 
witat  dependintf»  The  fal^ric  stands  on  these  two  pillars,  re* 
move  one  of  them  and  the  whole  falls  to  the  ground.  Agree- 
ably to  "the  doctrine  laid  down  in  Dallas'  Reports,  the'Oath  of 
the  accused  in  denial  of  the  fact  is  better  tlian  the  testimcnj 
of  a  thousand  witnesses.  Now  at  this  rate,  if  he  swears  posi- 
tively that  no  action  is  pending,  and  2:vcn  though  he  were  igno- 
rant, couldn't  they  indict  him  for  perjury  ?  But  I  ask  whether 
an  ignorant  man  could  be  found  guilty  in  such  a  case  ?  I  will 
put  tli'j  c:;se  stronger.  Suppose  a  robber  breaks  into  a  house, 
and  the  man  of  the  house  in  defending  his  property  murders 
one  of  his  own  domestics,  one  of  his  own  children,  or  even 
his  own  wife ;  why  his  ignorance  of  the  fact  excuses  him..  A 
man  is  to  be  excused  for  ignorance  of  the  fact  in  cases  like 
these.  Now  suppose  Thomas  Passmore  was  ignorant  of  the 
ttct,  cr.n  it  be  said  that  he  was  guilty  of  a  contempt  when  he 
put  up  the  paper  ?  Certainly  not  for  the  contempt  was  igno- 
rantly  committed.  It  would  indeed  be  indulging  a  latitude  for 
contempts  which  would  render  every  man  insecure.  But  tak- 
ing it  for  granted  that  he  published  a  paper  referring  to  a  suit 
which  he  believed  to  be  at  an  end,  but  which  was  not  at  an 
endr^will  this  Court  say  that  for  this  he  is  gvulty  qf  a  coa* 
tempt  and  criminaliy  ans'.verable  f 

» 

Adjourned. 

SAME  DAY,  P.  M. 

M».  RoDNET — in  conclusion. 

'   Mr,  Speaker  and  Gentlemen  of  the  Senate^ 

I  shall  be  very  brief,  Mr.  Speaker,  in  the  observations  that 
.1  shall  make  ;  and  I  have  to  request  of  this  honorable  Courty 
Xhat  if  in  any  of  the  remarks  I  have  made  as  to  the  evidence^ 
or  the  authorities,  they  should  doubt  my  correctness,  thcf 
will  examine  for  themselves  with  a  scrutinizing  eye ;  and  1  beg 
the  Senate  not  to  pay  any  further  attention  to  thetn,  than  sa 
far  as  they  iind  them  supported  upon  clear  and  unquestionable 

froimd.  If  I  am  incorrect  from  any  inferences  I  nave  drawii, 
hope  they  will  decide,  as  I  am  sure  they  will,  perfectly 
unbiassed.  I  shall  be  verv  brief^  for  this  particular  reason, 
$hat  this  Court  must  feel  mtigued  with  the  length  of  the  ar«* 
^umentsi  an4  the  number  of  case^  whicl)  ha^e  been  cited> 
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1  am  confident  that  they  have  paid  so  much  attention  to  thft 
^yhole  subject,  that  they  are  at  this  time  as  competent  to  cle- 
cide  as  they  would  be  by  any  additional  observations  I  could 
How  make. 

1  was,  this  tnofning,  cbtninenting  on  the  answers  of  MK' 
t^assmore  to  the  interrogatories.  Much  has  been  said  as  the 
insufficiency  of  those  answers  to  purge  the  contempt.  I 
«hall  only  now  remark,  that  I  agree  perfectly  with  Mr.  Lewis, 
on  this  subject,  that  the  answer  to  those  interrogatories  went 
to  purge  the  contempt,  because,  according  to  Thomas  Pass- 
more's  belief,  they  were  full  as  to  the  material  facts  charged ; 
and  whether  he  testified  truly  or  not  could  only  be  inquired 
into  in  a  prosecution  for  perjury. 

With  these  observations  1  come  to  consider  the  constitu- 
tional part ;  and  I  must  observe,  that  notwithstanding  I  re- 
spect many  of  the  authorities  that  have  been  cited  by  the 
learned  counsel,  they  may  be  considered  as  a  dark  lanthron 
*when  compared  with  the  bright  lamp  of  the  constitution. 
The  counsel  fcM*  the  respondents  have  adverted  to  the  9th  sec- 
tion of  the  bill  of  rights.  They,  say,  that  in  that  section  a 
distinction  is  taken  between  criminal  fir oaceiuions^  where  the 
Accused  hath  a  right  to  be  heard  by  counsel  and  to  have  wit- 
tiesses  in  his  behalf,  &c.  and  those  cases  where,  in  firoaecu^ 
Uona  by  indictment  or  informationy  a  speedy  public  trial  by  jurj 
must  be  had. 

The  constitution,  section  9,  reads  in  this  way.  t^^^  ^<«*^. 
{lage  Jipiiendujcl 

Well,  sir,  I  agree  that  the  distinction  here  taken  by  the 
jgentleman  is  correct.  But  what  does  the  next  article  say? 
According  to  my  opinion,'^this  article  is  as  luminous  as  a  sun- 
|)eam  itself.  It  is  the  same,  I  think,  verbatim  et  Hteraium^  a9 
^at  contained  in  the  constitution  of  Delaware. 

•*  Sect.  X.  That  no  person  shall,  for  any  indictable  offence,  be  proceed 
«d  against  criminnally  by  information,  except  in  cases  arising  iathe  land  or 
feaval  forces,  or  in  the  militia -when  in  actual  service  in  time  of  war  or  public 
-  'danger,  or,  hj  leave  of  the  court,  for  oppression  and  misdemeanor  in  office* 
Ko  person  shall,  for  the  same  oftence,  be  twice  put  in  jeopardy  of  life  or 
limb  ;  nor  shall  any  man's  property  be  taken  or  applied  to  public  use  with- 
'Outthe  consent  of .  his  Representatives,  and  without  just  compensation  )>o^ 
ing  made." 

Now  let  the  ask  whether  this  publication  was  Or  was  npt;ao 
indictable  offence  ?  if  it  was  an  indictable  offence,  it  ought  to 
liave  been  proceeded  agsunst  by  indictment  only ;  although  you 
say  it  may  bp  prog^e^ed  against  by  informationi  nay,  bf  ^t- 

•  '  ■  P  3         ■  ^    " 
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Jtachinent  itself,  yet  if  it  is  an  indictable  offence  it  must  t^e 
proceeded  against  by  indictment;  for  the  constitution  says, 
jou  shall  not  proceed  by  information  where  an  indictment  will 
lay.  But,  says  my  le&med  friend,  did  you  ever  hear  of  a  con« 
tempt  being  punished  by  indictment  ? 

But  if  every  thing  that  enters  into  the  constitution  of  the 
offence  is  to  be  taken  into  view,  and  the  constitution  of  Penn- 
sylvania says  that  no  person  for  ah  indictable  offence  shall  be 
proceeded  against  criminally  by  information,  you  cannot  pro- 
ceed against  this  offence  in  any  other  way  than  by  indictment* 
Vou  cannot  expound  the  constitution  in  any  oth^r  #ay.  It 
ifould  puzzle  the  sylph  who  used  to  solve  the  riddles  of  Oedi- 
pus to  do  this.  If  my  arguments  do  not  convince  thi^  hononi- 
^le^enate  that  I  am  right,  in  this  particular,  I  beg  them  to 
read  attentively  for  themselves,  and  I  atn  sure  they  Will  thei\ 
find  lue  correct. 

The  gentleman  gave  a  definition  of  an  indictmetit  and  t 
gave  the  same,  by  implication.     It  is  a  paper  drawn  up  by 
tlic  attoioiey-general  and  presented  to  the  grand  jury.     If  pro- 
perly sfvrpported  before  them,  a  bill  is  found,  it  is  presented 
to  the  Court,  and  then  comes  before  a  petit  jury  for  their 'fijial 
decision ;  1)Ut  the  framers  of  the  constitution  lised  it  oh  a 
larger  scale  when  they  directed  that  all  indictable  offences 
should  be  proceeded  against  m  ho  other  way.    Now,  did  any 
man  ever  hear  of  the  attorney-general  drawing  tip  hn  iiidict- 
ffhexA  for  «n  offence  committed  in  thp  militia  ?  Though  I  was 
young,  yet  there  aire  gentleinfeh  old  enough  who  tiear  tncf 
who  served  as  soldiers  in  the  revolution,  who^wbuld  be  likely 
to  know  if  such  a  transacti^on  had  taki^n  place  ;  I  ask  if  any 
of  them  ever  knew  the  attorriey-general^^ither  preisetltrng  an 
.jjndictrnent  or  filing  a  strictly  technical  infbrmatl6n  ^agaonst  ktk 
-offender  in  the  army  ?  No,  sir.    The  framers  of  tlie  constitu- 
tion iBUst  have  used  this  term  in  a  more  extended  sen$e« 
They  wished  to  restrict  the  pt'Osecutibns,*  as  ^  far  ^stlrey^fl[- 
.sibly  could,  to  indictjnent,  and  a  trial  by  jury  ;  and  will  this 
•honorable  Senate  give  sanction  to  a  construction,  which  says^ 
that  even  if  it  is  an  indictable  offence,  the  party  entitled  to 
juiy  trial,  may  be  proceeded  against  in  a  summary  iwayi  with* 
out  a  trial  by  jury  ? 

*  The  learned  coiirisei,  Vho  sp<Jke  first 'feir  4he  rej^brfdeifh^i 
has  stated  three  courses  that  may  be  pursued,  the  first 'byih<« 
dictm^nt,  the  second  by  a  civil  action,  the  third  by  attach* 
ment  for  contempt. 

Mr.  DALLAS.    I  did  iiot  say  '%e  c6vii'i6'iHdi^icff (or ^ 
contempt,  sir. 
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Mr.  RODNEY.  I  believe  I  am  statinp^  the  gentleman's 
ebservations  correctly.  The  gentleman  said  it  was  punishs^e 
iti  all  those  three  ways,— by  indictment,  by  civil  action  and  by 
attachment.  But  my  argument  is^  that  the  offence,  notwith- 
standing it  might  be  punished  by  attachment,  was  iixdictable, 
and  the  constitution  says  that  if  an  offence  is  indictable,  it 
shall  not  be  proceeded  against  in  any-  other  way.  I  am  very 
sensible,  that  I  differ  on  this  subject  with  my  learned  friend^ 
|>ut  I  do  not  pretend  to  equal  his  judgment  or  experience ;— nor 
jet  is  any  man  infallible.  I  beg  you,  sir,  and  the  gentlemen  of 
|he  Senate,  to  look  at  the  arguments  on  both,  sides,  and  ta 
^aw  your  own  inference. 

I  forgot,  sir,  while  I  was  on  the  subject  of  the  purgation  ta 
advert  to  the  ppinioii  of  Mr.  L^wis.  - 

He  says,  "  I  think  Mt  judgmeTit  did  not  fiut  an  end  to  th^ 
mctiouj  and  that  it  was  deftending  at  the  time  of  your  publication 
on  the  8th  of  September  last.  If  so,  and  you  had  a  knowledge 
pf  it,  that  publication  was  certainly  a  high  contempt^  for  which 
an  attachment  might  legally  issue,  and  fiumahment  'be  iegallif 
inflictedC  But  I  think  your  answers  to  thejnterrogatories  en- 
titled, jfoa  tOA  discharge  from  all  further  proceeding  under  the 
attachment,  however  they  might  subject  you  to- a  prosecution 
for  perjury/  if  they  were  intentionally  untrue- 

"TtSiEeMttobethe  clear  and  settled  law,  that  in  allcaae^^ 
•f  proceedings  by  attachment,  "  if  the  party  fully  purges  him* 
«elf  upomoath.  in.  answer  to  the  interrogatories-  of  the  whole 
matters  chargipd:  upon  him,  the  Court  will  discharge  him  of 
the  contempt^  and*  leave  the  prosecutor  to  proceed  against 
him  for  the  perjury^,  if  bethinks  fit."  .2  JSdwk,  P.  C  cafi^ 
S2.  9.  1.  In  the  ca«e  of  the  Commonwealth  v.  Oswald  for  -a 
eontempt,  [L  DaU,.Rep.  328 #]  the  counsel  in  support  of  the^ 
prosecution  .said,  ^^  It  is- incumbent  upon  the  person  who  sug-> 
gests  the  contempt,  to  prove  it  by.  disinterested  witnesses*-?^ 

Sir,  in  the  case  of  Oswald  tBere  were  two  witnesses^  one 
proving  that  he  got  the.  paper  at  his  ofUce  fresh  and  damp 
from  the  press  ;  and  the  other.  Col.  Proctor,  as  to  Oswald's 
knowledge  of  the  suit  being  still  pending.  -  Butj  sir,  were  there 
such  disinterested  witnesses  against  Thomas  Passmore  \ 

<<' And.  then  the  defendant  is.  allowed  by  his  own  oath  to 
purge  and  acquit  himself ;  in  spite.of  all  the  testimony  which, 
can  possibly  be  produced  against  him.  The  Court  employ  no 
compulsion  in  this  respect.  He  may  either  answer  or  not  .as 
he  pleases.  If  he  does  answer,  his  single  oath  in  his  own  fii^ 
vouT}  will  countervail  the  oaths  of  a  thousand  witnesses**^ 
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His  single  oath,  sir,  is  to  countervail  the  oaUis  of  a  IhousandT 
witnesses.  Indeed  this  is  not  so  strong  as  some  of  his  obser- 
vations in  the  case  of  Mr.  Oswaldi  to  all  of  which  the  chie£ 
justice  gave  his  sanction* 

In  the  case  of  Oswald,  Mr.  Lewis  observed,  that 

'  « 

*<  As  a.  misrepresentation  had  been  industriously  spread  abroad  repecting 
the  conduct  of  the  court,  he  thought  it  proper,  at  this  time,  concisely  to  state 
the  real  nature  of  the  present  proceedings.  It  has  been  asserted  that  the 
court  were  about  to  compel  Mr.  Onvald  to  convict  himself  of  the  offence 
with  wliich  he  is  charged  :  but  the  fact  is  this,  that  it  is  incumbent  upon 
the  person  who  suggests  the  contempt  to  prove  it  by  disinterested  wit- 
siessess;  and  then,  indeed,  thedefenaant  is  allowed  by  his  oath  to  purge 
and  acquit  himself,  in  spite  of  all  the  testimony  which  can  possibly  be  pro- 
duced against  him.  It  appears  clearly,  therefore,  that  Mr.  OmaldU  being 
called  upon  to  answer  interrogatories,  is  not  meant  to  establish  his  guilt 
(for  that  has  been  already  done)  but  to  enable  him  to  avoid  tlie  punish- 
tnent  which  is  the  consequence  of  it.  The  court  employ  no  compulsion 
in  this  respect.  He  may  either  answer,  ornot,  as  he  pleases:  if  he  does 
answer,  his  single  oath,  m  his  own  favor,  will  countervail  the  oaths  of  a 
thousand  witnesses ;  and  if  he  does  not  answer,  his  silence  corroborates 
the  evidence  which  has  been  offered  of  the  contempt,  and  the  judgment 
of  the  court  must  necessarily  follow." 

The  chief  justice  says, 

"  Your  statement  is  certainly  right,  and  the  misrepresentation,  which  is 
attempted;  must  either  be  the  effect  of  wickedness,  or  ignorance." 


Was  not  then  the  single  oath  of  Mr.  Pas^mdse  sufficient  to 
purge  the  contempt  ? 

The  only  remaining  point  is  to  shew  whether  there  was  any 
intention  of  arbitrary  conduct  or  wilful  error  in  the  Judges  of 
the  Supreme  Court,  and,  sir,  I  should  do  injury  to  my  feel- 
ings, my  conscience  or  my  character,  to  stand  up  and  assert 
that  these  gentlemen  have  been  guilty  of  wilful  and  arbitrary 
misconduct — on  the  contrary  I  will  give  them  cheerfully  that 
privilege,  which  they  are  entitled  to,  of  being  presumed  inno- 
cent until  they  are  found  guilty.  This,  sir,  is  but  an  act  of 
justice. 

Now  let  us  see  if  there  are  any  circumstances  which  go  to 
shew  that  the  Judges  hive  acted  wilfully  corrupt. 

The  manager  has  made  a  number  of  judicious  observations 
on  this  subject,  and  has  consequently  left  me  the  less  to  say. 
I  stated,  sir,  that  there  were  two  positive  witnesses  to  one  parti- 
cular fact—"  that  when  Passmore  came  before  the  Court,  and 
before  the  confession  of  the  fact  of  publication,  the  chief  justice 
said,  Mr.  Passmore^  you  Sire  guilty  gf  an  enormous  libel.^  Now 
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the  same  maxim  that  I  have  given  to  the  honouttCble  counsel 
for  the  respondents,  permit  me  to  claim  for  Mr.  Passmore. 
Should  he  not,  sir,  have  been  presumed  innocent  until  he  was 
found  guilty  ? ;  Now,  notwithstanding  that  this  is  consistent  both  . 
with  law  and  gospel,  and  is  sanctioned  by  that  divine  provi- 
dence of  the  Deity  which  protects  the  poor  as  well  as  the  rich, 
yet  do  we  here ,  find  it  denied  to  Thomas  Passmore. 

Sir,  there  were  two  positive  witnesses  to  this  point,  and  I 
think  another  at  least,  as  strongly  corroborative  as  he  possibly 
could  be. — The  following  is  part  of  the  testimony  of  Mr, 
Sampson  Levy. 

"  That  rule  to  shew  cause  was  returned  at  the  next  supreme  court, 
which  1  think  was  on  the  8th  of  December  of  the  same  year ;  Mr.  Pass- 
more  appeared  a^eeably  to  the  rule  in  court,  I  believe  at  that  time,  to  the 
best  of  my  recollection,  the  court  were  applied  to,  to  proceed  against  Mr. 
Passmore  immediately ;  a  discussion  took  place,  however,  before  that ;  the 
court  upon  the  application  of  one  of  the  counsel  of  Mr.  Bayard  stated  to 
Mr.  Passmore  the  natui^  of  the  offence  he  had  committed  in  libelling  gen- 
tlemen of  the  character  and  respectability  of  Messrs.  Pettit  and  Bayard  as 
he,  Passmore,  had  done;  the  Chief  Justice  made  several  observations  on 
the  impropriety  of  his  conduct,  which  roused  the  attention  of  Mr.  Pass- 
more i  and  he  applied  to  his  counsel,  supposing  the  court  had  taken  it  for 
granted  that  he  was  guilty,  and  wished  the  assistance  of  his  counsel,  or 
his  interference  in  his  behalf." 

Now,  sir,  does  this  looklike  his  confessing  the  fact  ?  Doesn't 
it  shew  the  direct  contrary.  Mr.  Levy  says  upon  the  applica- 
tion of  counsel  the  Court  addressed  him.  Now,  sir,  however 
respectable  the  counsel  might  be,  the  Court  were  not  authoriz- 
ed to  proceed  in  this  way.  Mr.  Levy  teU§  you  that  Mr.  Pass- 
more  appealed  to  his  counsel,  being  apiirehensive  that  the 
Court  thought  him  guilty.  Does  this  prove,  sir,  that  the  con- 
fession of  Mr.  Passmore  was  before  the  declaration  of  the 
Judges,  or  does  it  prove  to  the  contrary  I 

Mr;  Passmore,  upon  the  mere  rule  to  shew  cause,  ought, 
in  the  view  of  the  law,  which  commands  even  the  very  Judges, 
to  have  been  presumed  innocent. 

What  is  the  amount  of  this  testimony  ?  Why,  in  the  first 
place,  he  is  accused  as  a  guilty  man,  and  in  the  next  place^  he 
must  prepare  himself  to  make  an  handsome  apology. — And 
what  is  produced  by  the  testimony  of  Mr.  Hopkinson  ?  Why     , 
the  testimony  of  Mr.  Levy  is  corroborated. 

Sir,  I  ask,  if  this  is  evidence  upon  which  you  could  convict 
a  negro  wench  in  a  Court  of  petit  justice,  for  stealing  her 
mistresses  thimble  ?  No,  sir,  I  suppose  that  this  is  not  testi- 
mony upon  which  you  could  convict  the  lowest  wretch  in  the 
community  of  the  most  frivolous  criipc. 


i 


Mr.  Pas»more*s  testimony  ought  also  to  be  regarded  ;  butr 
if  he  is  considered  as  interested  from  motives  of  resentment,^ 
what  is  to  be  said  to  that  of  Mr.  Henry  ?  The  Court  have 
beard  his  testimony  and  its  agreement  with  that  of  Mr.  Levy. ' 
They  will  make  up  their  minds  upon.  the.  busixJiessy  from,  a 
close  view  of  the  testimony. 

It  is  certain  that  there  has  been  a  disagreement  m  the  wit- 
nesses as  to  the  point  of  time  ',  but  it  is  equally  certain  thatitk 
almost  every  instance  where  two  persons  are  examined,  oiL: 
one  subject,  there  will  be  some  particular  pdnts  upon  whicfau 
they  will  disagree,  such  as,  one  fixing^ the.  transaction  at  onft. 
time,  and  the  other  at  another.. 

The  learned  counsel  has  stated  m  very  pathetic  terms,  tMsr 
*ease  of  Mr.  Bayard  ;  he  has  really  stated  his  situation  in  tb^ 
most  feeling  language  ;  but  did. he  not  recollect  that  Mr.  Pass*-- 
more  also  had  feelings ;  that  he  had  a  family  and  friends  aa^ 
"Well  as  Mr.  Bayard  ?  Was  there  no  bosom  to  heave  a  sigh,  no* 
heart  to  feel  a  pang,  nor  no  eye  to  weejg  for  hinu.  Surely  the^ 
learned  counsel  will  allow,  that  evien. 


■,.  ««  —  the  poor  beetle  that  we  tread' upoti^ 

^  "  In  corp*r2d  sufferance  finds  a  pang  as  gteai 

*  «*  As  when  a  giant  dies." 

My  only  wish,  sir,  is,  that  the  supreme  ruler  of  the  miiversc^ 
-while  he  protects  innocence,  will  punish  wilful  error-— and  that 
•this  Court,  while  it  protects  the  character  of  the  Judges,  wUt 
-Ikt  the  same  time  protect  the  liberties  of  the  dtiz^i*.^ 


CONCLUSION. 

Mr.  Rodney  finished  his  speech  at  about  four  o'clock,  P.  ML 
on  Friday.  The  Court  adjourned  until  the  next  day  (the  26th) 
when  being  again  met,.  Mr.  W.  Reed,  a  Senator,  addressed 
the  Court  in  these  wor4s : 

Mr»  SpeakeVy 

When  we  consider  the  importance  of  the  question  which  we 
arc  now  called  upon  to  decide  ;  when  we  consider  the  length 
of  time  that  is  taken  up  in  the  discussion ;  when  we  take  into 
view  the  number  of  witnesses  that  have  been  examined  on 
this  subject ;  and  the  copious  arguments  ot*  counsel  and  others 
on  both  sides  of  the  question,  it  can  hardly  be  expected  that 
every  individual  of  this  Court  is  at  this  moment  prepared  to 
^ive  his  vote.    For  my  part  I  should  wish  to  tal^e  a  little  moc« 
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time  to  consider  on  it,  and  I  believe  it  to  be  the  case  with 
others  ;  and  in  order  to  know  whether  this  indulgence  will  b« 

Siven  or  not,  I  move  you,  sir,  that  this  Court  adjourn  'till  Mon« 
ay  morning,  at  twelve  o'clock. 

This  motion  was  agreed  to. 

The  Court  met  on  Mondayyat  noon,  when  Mr.  Reed  agaiip 
addressed  the  Court,  as  follows : 

Mr.  Sfieaker^ 

We  have  now  come  to  a  very  important  stage  of  thjs  busi* 
Bess.  We  are  now  about  to  give  our  vote,  by  which  vote  we 
must  either  acquit  or  criminate  the  party  impeached.  la 
order,  sir,  that  we  may  have  that  accusation  in  full  view  before 
us,  previous  to  passing  the  sentence,  I  move  that  the  clerk  read 
the  article  of  accusation  and  impeachment. 

The  article  of  impeachment  was  then  read,  after  which  Mr. 
Whitehill,  the  Speaker,  put  the  question,  "  Are  the  Judgef 
guilty  or  not  guilty  as  charged  in  the  impeachment  ?" 

The  clerk  called  over  the  names  of  the  member8.r— Th|^ 
ibllowing  is  the  result  of  the  vote. 

NOT  GUILTY.  GUILTY.  ' 

James  Brady^  Joaefih  Jffartj 

JamcB  Gamble^  Jonas  Hartzcl^ 

James  Harris^  Gabriel  Heister^ 

John  Heister^  WilHam  M^jirthuTf 

Edward  Heston^  Daniel  Montgomery^ 

John  Keauy  Thomas  Morion, 

Pressly  Carr  Lane^  John  Pifier, 

Christofiher  Mayer ,  John  Porter^ 

Thomas  Mnvhorter,  William  Reedy 

IVUUam  Pennell  Rudolph  Sfiangler^ 

John  Richards.  11.            John  Steele^ 

Josefih  Vance^ 
Robert  Whitehill.         13* 

The  constitution  requiring  twO'>thirds  of  the  members  pre« 
sent,  to  convict  the  Judges,  Mr.  Whitehill,  the  Speaker,  said 

Gentlemen  of  the  Stifireme  Courty 

The  Clerk  reports,  that  you  are  acquitted  of  the  charges 
exhibited  agsdust  you  by  the  House  of  RepreteuUitiveii. 
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APPENDIX, 


[A.] 
Tuekcr*s  BldcAstonCf  vol.  1*  jft.  64,  65,  66« 

THE  monuments  atid  evidences  of  our  legal  cuftoms,are  coti« 
tained  in  the  records  of  thefeveral  courts  of  juftlce^in  books 
of  reports  and  judicial  deciHonSy  and  in  the  treatifes  of  learned 
fages  of  the  profeflion,  preferred  ^nd  handed  down  to  us  from 
the  times  of  highed  atitii^uity.  Hqiiever,  1  therefore  ftile  thefe 
parts  of  our  X^lvi  leges  non  scripta^  becaufe  their  original  infti- 
tution  and  authority  are  not  fet  down  in  writing,  as  a€ts  of 
parliament  are,  but  they  receive  their  binding  power,  and  the 
force  of  laws,  by  long  and  immemorial  ufage,  and  by  their  uni* 
verfal  reception  throughout  the  kingdom* 

Our  ancient  lawyers,  and  particularly  Fortefcue,  infifl  with 
abundance  of  warmth,  that  thefe  cuftoms  are  as  old  as  the  pri- 
mitive Britons  :  and  continued  down,  through  the  feveral  mu* 
rations  of  government  and  inhabitants,  to  the  prefent  time, 
tinchanged  and  unadulterated.  This  may  be  the  cafe  as  to  fome  ; 
but,  in  general,  as  Mr*  Seldon,  in  his  notes  obferves,  this  af- 
fertion  mud  be  underllood  with  many  grains  of  allowance  ;  and 
ought  only  to  (ignify,  as  the  truth  feems  to  be,  that  there  never 
was  any  formal  exchange  of  one  fyftem  for  another  :  though 
doubtlefs  by  the  mixture  6f  adventitious  nations,  the  Romans, 
the  Pidls,  the  Saxons,  the  Danes,  and  the  Normans,  they  mu(k 
have  infenfibly  introduced  and  incorporated  many  uf  their  own 
cuftoms  with  thofe  that  were  before  eftablifhed  ;  thereby  ia 
all  probability  improving  the  texture  and  wifdom  of  the  whole, 
by  the  accumulated  wifdom  of  divers  particular  countries* 
Our  laws,  faith  Lord  Bacon,  are  mixed  as  our  language  :  and« 
AS  our  language  is  fo  much  the  richer,  the  laws  are  the  more 
complete. 

And,  indeed,  our  antiquarians,  and  early  hidorians  do  all 
poHtively  alTore  us,  that  our  body  of  laws  is  of  this  compound- 
ed nature.  For  they  tell  us,  that  in  the  time  of  Alfred,  the 
local  culloms  of  the  feveral  provinces  were  grown  fo  various* 
that  he  found  it  expedient  to  compile  his  dome  book^  or  liber 
judicialisj  for  the  general  ufe  of  the  whole  kingdom.  Tfcis 
book  is  faid  to  have  been  extant,  fo  late  as  the  reign  of  King 
Edward  the  fourth,  but  it  now  unfortunately  loll.     It  coiiiiiiu- 
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•d,  we  may  probably  fuppofe,  the  principal  mtximi  of  the  com* 
jnon  law,  the  penalties  for  mifde meanorsy  and  the  formt  of  ju- 
dicial proceedings.  'I  bus  much  may  at  lead  be  colIeAed  from 
the  injundiion  to.bbftrve  it,  which  we  £nd  in  the  laws  of  Kiog 
Edwaid,  the  elder,  the  fon  of  Alfred. 

But  the  irruption  and  eflablifhment  of  the  Danes  in  England^ 
which  followed  foon  after,  introduced  new  cuftoros,  and  caufed 
this  code  of  Alfred,  in  many  provinces,  to  fall  into  difufe  ; 
or  at  lead  to  be  mixed  and  debafed  with  other  lawc  of  a  coarfer 
alloy.  So' that  about  the  beginning  of  the  eleventh  century, 
there  were  three  principal  fyflems  of  laws,  prevailing  in  differ^ 
rnt  diftriAs.  !•  The  Mercen-Lage,  or  Mercian  laws,  which 
were  obferved  in  many  of  the  midland  counties,  and  thofe  bor- 
dering on  the  principality  of  "Wales,  the  retreat  of  the  ancient 
Britons,  and  therefore  very  probably  intermixed  with  the  Bri- 
tifl],  or  Druidical  cudoms.  2.  The  West-Saxon^Lage^  or  laws 
of  the  We(t-Saxons,  which  obtained  in  the  counties  to  the 
louvh  and  weil  of  the  ifland,  from  Kent  to  Devonlhire.  These 
were  probably  much  the  fame  with  the  laws  of  Alfred  above 
mentioned,  being  the  municipal  law  of  the  far  moil  confidera- 
ble  part  of  his  dominions,  and  particularly  including  Berkfhire, 
the  feat  of  his  peculiar  refidence.  3.  The  Dane-Lage^  or  Da- 
nifli  law*  the  very  name  of  which  fpeaks  its  original  and  coni- 
pofition.  This  was  principally  maintained  in  the  reft  of  the 
midland  counties,  and  alfo  on  the  £a(lerii  coad,  the  part  mod 
Lxpofed  to  the  vidts  of  that  piratical  people.  As  for  the  very 
northern  provinces,  they  were  at  that  time  under  a  didin^  go- 
vernment. 

Out  of  thefe  three  laws,   Roger^  Hovedon  and  Ranulphus 
Cedrenfis  inform  us,  King  Edward  the  Gonfed'or  extracted  one 
uniform  law  or  digeft  of  laws,   to  be  obferved  throughout  the 
vvhule  kingdom  ;  though  Hovedon    and    the  author  of  an  old 
raanufcript  chronicle  aiTure  vs  likewife  that  this  work  waspro- 
jeded    and   began  by  his    grandfather  King  Edgar.     And  in* 
deed  a  general  ciged  of  the  fame  nature    has  bten    condantly 
found  expedient,  and  therefore  put  in  prad^ice   by   other  great 
nations,  which  were  formed  from  an  aiTemblage  of  little  provin- 
ces, governed  by  peculiar  cudoms.     As  in  Portugal,  under  King 
Edward,  about  the  beginning    of  the  fifteenth    century  :   In 
Spain  under  Alonzo  X.  who  about  the  year  1350  executed  the 
plan  of  his  father  St.  Ferdinand,  and  collected  all  the  provincial 
curtoms  into  one  uniform  law,  in  the  celebrated  code  entitled 
Las  Pa^tidas  :  and  in  Sweden,  about  the  fame^eia  ;  when,  a  uni- 
\erfal  body  of  common  law  was    compiled   out  of  the  particular 
ti.  (ioms  cUablidied  by  the  laghmcn  of  every  province,  and  enti- 
tled the  landsUagb^  being  analogous  to  the  common  faw  of  En- 
gland. 
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Both  tbefe  undertakings  of  King  Edgar  and  Edu-ard  the 
ConfefTor,  fcem  to  have  been  no  more  than  a  new  edition,  or 
frefli  promulgation^  of  Alfred's  code,  or  dome-book  with  fuch 
additions  and  improvements  as  the  experience  of  a  century  and 
ah  half  had  fuggefled.  For  Alfred  is  generally  filled  by  the 
farae  hiOorians  the  legum  Anglic anarum  conditor  as  Edivard 
the  Confeffor  is  the  resiitutor.  Thefe  however  are  the  laws 
which  our  hiftories  fo  often  mention  under  the  name  of  the  laws 
of  Edward  the  ConfefTor ;  which  our  ancellors  (Iruggled  fo 
hardly  to  maintain  under  the  fird  princes  of  the  Norman  line  ; 
«nd  which  fubfeqaent  princes  fo  frequently  promifed  to  keep 
and  re  (lore  as  the  mod  popular  a£^  they  could  do|  when  prefiVd 
by  foreign  emergencies  or  dpmefticdifcontents.  Thefe  aie  the 
laws  that  fo  vigorouily  wiihftood  the  repeated  attacks  of  the 
civil  law  ;  which  eftablifhed  in  the  twelfth  century  a  new  Ro* 
man  empire  over  rood  of  the  dates  of  the  continent :  States 
that  have  loft)  and  perhaps  npon  that  account,  their  political  li- 
berties :  while  the  free  conftitutton  of  England,  perhaps  upon 
the  fame  account,  has  been  rather  improved  than  debafed. 
Thefe,  in  (hort,  are  the  laws  which  gave  rife  and  origin  to 
that  coUeAion  of  maxims  and  cuftoms,  which  is  now  known 
by  the  name  of  the  common  law«  A  name  either  given  to  it 
in  contradiction  to  other  laws,  as  the  ftatute  law,  the  civil  law, 
the  law  merchant,  and  the  like  ;  or  more  probably,  as  a  law 
common  to  all  the  realm,  the  jus  Commune  or  folk-right  men- 
tioned by  King  Edward  the  elder,  after  the  abolition  of  the  fe- 
veral  provincial  cuftoms  and  particular  laws  before  mentioned. 

But  though  this  is  the  moft  likely  foundation  of  this  collec- 
tion of  maxims  and  cuftoms,  yet  the  maxims  and  cuftoms  fo 
colled^ed,  are  of  higher  antiquity  than  memory  or  hiftory  can 
reach  :  nothing  being  more  difficult  than  to  afcertain  the  pre- 
cife  beginning  and  firft  fpring  of  an  ancient  and  long  eftablifti- 
ed  cuftom*  Whence  it  is,  that  in  our  law  the  goodnefs  of  a 
cuftom  depends  upon  it  having  been  ufed  time  out  of  mind  ; 
or  in  the  folemnity  of  our  legal  phrafe,  time  whereof  the  me- 
mory of  man  runneth  not  to  the  contrary.  This  it  is  that 
gives  it  its  weight  and  authority  :  and  of  this  nature  are  the 
maxims  and  cuftoms  which  compofe  the  common  law,  or  lex  ^ 
nonscripta  of  this  Kingdom* 

[BO 

i'ucker^s  Blackstone-^voL  I.  p.  6d. 

As  to  general  cuftoms,  or  the  common  lawj.properly  fo  call- 
ed* This  is  that  law,  by  which  proceedings  and  determina- 
tions in  the  Kings  ordinary  courts  of  juftice  are  guided  and  di- 
refted-  This  for  the  moft  part  fettles  the  courfe  in  which  lands 
defcend  by  inheritance  ;  the  manner  and  form  of  transferring 
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and  tcqnirtng  property ;  ^he  feleranities  and  obligation  of  eon* 
tra£l8|  the  rule*  of  expounding  wilUy  deeds  and  a^s  of  parlia* 
nent ;  the  refped^We  remedies  of  civil  injuries  ;  the  feveral 
fpecies  of  temporal  offences*  with  the  manner  and  degree  of 
puniihment ;  and  an  infinite  aumber  of  minuter  particolart 
which  diffufe  themfelves  as  extenGvely  as  the  ordinary  diftri* 
bution  of  common  juftice  requires.  Thus  for  example^  that 
there  {hall  be  four  fuperior  courts  of  record  i  the  chanctry,  the 
king's  bench,  the  common  pleas,  and  the  exchequer— »tbat  the 
cldeft  fon  alone  is  heir  to  his  anceAor-— >that  property  may  be 
acquired  and  transferred  by  writing— that  a  deed  is  of  no  Tali- 
dity  unlefs  fealed  and  delivered — that  wills  (ball  be  conftrucd 
more  favourably  and  deeds  more  (lri£ily— ^that  money  lent  upon 
bond  is  recoverable  by  action  of  debt-— that  breaking  the  pub- 
lic peace  is  an  offvuce*  and  punifliable  by  fine  and  imprlioDment 
—all  thefe  are  do^rines  that  are  not  fct  down  in  any  written 
3atute,  or  Ordinance,  but  depend  u^erely  on  immemorial  ufige, 
that  is,  upon  common  law,  for  their  fupport. 

.       [C.]' 

To  this  head  of  fummary  proceedings  may  alfo  be  referred 
the  method  immemorially  ufed  by  the  Superior  Courts  of  Juf- 
tice,  of  puniflnng  contemptsi  by  attacbmenty  and  the  fubfe- 
quent  proceedings  thereon. 

The  contempts  that  are  thus  poniflied  are  either  direct^  which 
openly  infultor  refift  the  powers  of  the  courts,  or  the  perfoni 
Qt'  the  Judges  who  prefide'  there  ;  or  elfe  are  consequential  i 
which,  (without  fuch  grofs  infolence  or  direct  oppo(ition)  pUin- 
ly  tend  to  create  an  univerfal  difregard  of  their  authority. 
The  principal  inftances  of  either  fort  that  have  been  ufually 
punifliable  by  attachment  are  chiefly  of  the  following  kinds. 

tD.3 

AtbBlaekstone — 284 — 5  fe  6. 

•*  6.  Thofe  committed  by  parties  to  any  fui  tor  proceeding  be- 
fore the  Court,  as  by  difobedien«e  to  any  rule  or  order,  made  in 
the  progrefs  of  a  caofe  ;  by  non-payment  of  coAs  awarded  by 
the  Court  upon  a  motion  ,  or  by  non-obfervance  of  awards  du- 
ly made  by  arbitrators  or  umpires,  after  having  entered  into  a 
riile  for  fubmitting  to  fiich  determination.  Indeed  the  attach- 
ment for  roofl  of  this  fpecies  of  contempts,  and  efpecially  for 
non-payment  of  cofts  and  non-performance  of  awards,  is  to  be 
looked  upon  rather  as  a  civil  execution  for  the  benefit  of  the 
injured  party  ;  though  carried  on  in  the  (hape  of  a  criminal  pro- 
cefs,  for  a  contempt  of  the  authority  of  the  Court.  And  there- 
fore it  hath  been  held  that  fuch  contempts,  and   the  pro<efs 
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thereon,  bcii^  pr^«rly  the  civil  remedy  of  individukls  for  a 
private  injury  are  not  releafed  or  afieAed  by  a  general  adl  of 
pardon*  And  upon  a  fimilar  principley  obedience  to  any  rnle 
^of  Gonrt  may  alfo  by  (latute  10  George  3.  C.  50,  be  enforced 
againft  any  perCon  having  privilege  of  parliament  by  the  pro- 
«ef«  of  di(lre£i  infinite. 

7.  Th<^fe  committed  by  any  other  perfons  under  the  degree 
of  a  peer  ;  and  even  by  peers  tbemfelves,  when  enormous. and 
ac^mpanied  with  violence,  fuch  as  forcible  rescous^  and  the 
like  ;  or  when  they  import  a  difobedience  to  the  King's  great 
prerogative  rights  of  prohibition,  bahea$  corpus^  and  the  reft* 
Some  of  tbeie  contempts  may  arife  in  the  face  of  the  Court ; 
as  by  rude  and  contumelious  behaviour  ;  by  obftinancy,  per- 
verfenefs,  or  prevarication  ;  by  breach  of  the  peace,  or  any 
wilful  difturbance  whatever  :  Others,  in  the  abfence  of  the 
party  ;  as  by  difobeying,  or  treating  with  difrefped^  the  King's 
writ,  or  the  rules  or  proceis  of  the  Court  ;  by  perverting  fuch 
writ  or  procefs  to  the  purpofes  of  private  malice,  extortion,  or 
injuftice  ;  by  fpeafcing  or  writing  contemptuouCly  of  the  Court 
or  Judget,  ading  in  their  judicial  capacity  ;  by  printing  falfe 
accounts,  or  even  true  ones  (without  proper  permiffion)  of 
/caufes  then  depending  in  judgment  ;  and,  by  any  thing  in 
fhort  that  demonflrates  a  grofs  want  of  that  regard  and  refpe^ 
which,  when  once  Courts  of  Jo  (lice  are  deprived  of,  their  au- 
thority (fo  yecefiary  for  the  good  order  of  the  kingdom)  is  en* 
tirely  loll  among  the  people* 

The  procefs  of  attachment  for  thefe  and  the  like  contempts, 
mud  necelTarily  be  as  ancient  as  the  laws  themfelves.  For 
laws,  wit^oiit  a  competent  authority  to  fecure  their  adminiftra- 
tion,^frora  difobedience  and  contempt,  would  be  vain  and  nu- 
gatory. A  power,  therefore,  in  the  fupreme  courts  of  juflice 
te  fupprer«  fuch  contempts*  by  an  immmediate  attachment  of 
the  offender,  refults  from  the  fird  principles  of  judicial  eftabliih- 
mentft,  and  mud  be  an  infeparable  attendant  upon  every  fu- 
perior  tribunal.  Accordingly  we  find  it  actually  exercifed,  as 
early  as  the  annals  of  our  laws  extend. 

3i.  Hawkini'^h.  3.  page  272. 

*•  AndfirftI  fhall  confider  the  nature  of  the  firft  of  thefe, 
which  is  generally  called  an  attachment,  and  is  properly  grant* 
able  in  cafes  of  contempts,  againft  which  for  the  moA  part  all 
courts  of  record  generally,  but  more  efpccially  thofc  ot  Wcft- 
minfter  Hall,  and  above  all  the  Court  of  King's  hencd,  may  pro- 
ceed in  a  fummary  manner,  according  to  their  difcretion*  and 
if  they  happen  to  be  done  by  a  perfon  prefent  in  the  Courts 
and  appear,  either  from  the  confeflion  of  the  party,  on  his  exa«- 
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xntnatioii  npott  oith}  or  by  the  view  or  immediate  obfervation 
of  the  jndges  themfeWett  the  Coart  may  immediately  record 
.  the  crime,  and  commit  the  offender,  and  Ihall  alfo  infli^  fueh 
farther  puniflihment  as  (hall  feem  proper,  and  if  fuch  offences  be 
done  by  a  perfon  not  prefent  in  Court,  and  bo  complained  of 
by  affidavit,  the  Court  will  either  make  a  role  on  the  party  to 
attend  at  a  certain  day,  in  order  to  anfwer  the  matter  of  the 
complaint  againft  him  ;  or  elfe  will  make  a  rale  upon  him    to 
Ihew  caufe  why  an  attachment  (hould  not  be  granted  againCl 
him,  or  elfe  if  the  offence  were  of  a  very  exorbitant  nature, 
«i  for  words  of  contempt  of  the  Court  itfelf,   will  grant  an 
attachment  on  the  firft  complaint,  without  any  firch  rnlt    to 
(hew  caufe  ;  and  the  party  who  is  ordered  to  attend  the  Court 
in  purfuance  of  fuch  role,  ought  regularly  to  appear  in  proper 
perfon,  and  not  by  attorney,  as  alfo  miift  every  one  againft 
whom  an  attachment  is  granted  ;  and  if  the  offence  be  of  an 
henious  nature,  and  the  perfon  attending  the  Court  upon  fuch 
a  rule  to  anfwer  in  or  appearing  upon  an  attachment,  be  appa* 
rently  guilty,  the  Court  will  generally  commit  him  immediate- 
ly in  order  to  anfwer  interrogatories  to  be  exhibited  againft 
him  in  relation  to  foch  contempt.     But  if  there  be  any  favoura- 
ble circumftances  to  extenuate  or  excufe  the  offence,  or  if  it 
«ivpear  doubtful   whether  the  party  were  guilty  of  it  or.not^ 
the    Court  will  generally  in  their  difcretion,  fuffer  the  party, 
having  firft  given  notice  of  his  intention,  to  the  profecutor,  to 
enter  into  a  recognizance  to  anfwer  fuch  interrogatories  ^  ajid 
if  no  fuch  interrogatories  be  exhibited  within  four  days  after 
fuch  recognizance,  will  difcbarge  the  recognizance  upon  mo- 
tion ;  yet  if  the  party  do  not  make  fuch  motion,  and  the  inter- 
rogatories  be  exhibited  after  the  four  days,  the  Court  will  com- 
pel him  to  anfwer  them  ;  but  in  all  the  cafes  above  mentioned, 
if  the  party   fully  purge  himfelf  upon  oath^  in   his  anfwer  to 
fuch  interrogatories  of  the  whole  matter  charged  upon  him,  the 
Court  will  difcharge  him  of  the  contempt,  and  leave   the  pro- 
fc*cator  to  proceed  againft  him  for  the  perjury,  if  he  thinks  fit ; 
but  if  the  party  confefs  part  of  the  contempts  in  his  anfwer  to 
fuch  interrogatories,  and  deny  others,  the  Court  will  not  dif- 
charge him   from  the  contempts  fo  denied,    but   will   proceed 
further   to  examine  the  truth    of  them,  and   will  inflict  fuch 
punifhment  as  from  the  whole  (hall  appear  reafonable  ;  neither 
will  the  Court  difcharge  the  party  upon  a  (hifting  or  evafive  an- 
fwer to  any  material  part  of  the  charge   againft  him  but  will 
puniih    in  the  fame  manner  as  if  he  had  confeiTed  it« 

Hawkins  £•  3.  p,  6. 

Alfo,    it  feems   that  even  a  Court-Ieet  is  fo  far  entrufted 
with    the   keeping  of  the  peace  within  its  own  precin^,  that 
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the  fteward  of  it  may,  by  recognizance)  bind  any  pcrfon  to  the 
peace,  who  fliall  make  ^ny  affray  in  his  prefence,  (itting  in  tl^e 
Court,  or  may  commit  him  to  the  ward,  cither  for  want  of 
fiireties,  or  by  way  of  punifhment,  without  demanding  any 
furetif.8  of  him  ;  in  which  cafe  he  may  afterwaids  impofe  a 
fine,  according  to  his  difcretion  ;  from  whence  it  follows  afor^ 
thH^  that  other  fuperior  courts  of  record  have  the  like  power. 

[G.] 

2d  Atkins-^page  469. 

A  motion  againft  the  printer  of  th^  Champion,  and  the  ptin-' 
ter  of  the  St*  James's  Evening  Pod  ;  that  the  former,  who  is 
already  in  the  Fleet,  may  be  committed  clofe  prifoner  ;  and  that 
the  other,  who  is  at  large,  may  be  committed  to  the  Fleet,  for 
publiihing  k  libel  againft  Mr.  Hall  and  Mr.  Garden,  (executors 
of  John  Roach,  Efq.  late  mayor  of  the  garrifon  of  Fort  St. 
George,in  the  Eaft  Indies  ;  and  for  relieving  likewife  upon  Gov. 
Mackray,  Gov.  Pitt,  and  others,^  taxing  them  with  turning; 
affidavit  men,  &c.  in  the  caufe  now  depending  in  this  Court, 
between  Mrs.  Roach,  and  the  executors  :  and,  infixing  that 
the  publifhtng  fuch  a  paper,  is  a  high  contempt  of  this  Court, 
for  which  they  ought  to  be  committed. 


Lord  Chancellor.  Nothing  is  more  incumbent  upon 
courts  of  juftice,  than  to  preferve  their  proceedings  from  being 
mifreprefented  ;  nor  is  there  any  thing  of  a  more  pernicious 
confequence,  than  to  prejudice  the  minds  of  the  public,  againit 
perfons  conc:erned  as  parties  in  caufes^  before  the  caufe  is  final- 
ly heard. 

It  has  always  been  my  opinion,  as  well  as  the  opinion  of 
thofe  who  have  fat  here  before  me,  that  fuch  a  proceeding  ought 
to  be  difcountenanced. 

'  But,  to  be  fure,  Mr.  Solicitor  General  has  put  it  upon  the 
right  footing,  that  notwith (landing  this  (hould  be  a  libel,  yet 
unlefs  it  is  a  contempt  of  the  Court,  I  have  no  cognizance  of 
it  :  For  whether  it  is  a  libel  again  (I  the  public  or  private  per- 
Ifons,  the  only  method  is  to  proceed  at  law. 

_  k 

The  defendant's  counfel  have  endeavored  two  things  :     1ft. 

To  (hew  that    this  paper  does  not  contain  defamatory  matter. 

2d.  If  it  does,  yet  there  is  no  abufe  upon  the  proceedings  of 

this  Court,  and  therefore  there  is  no  room  for  me  to  inierpofe. 

Now,  take  the  whole  together,  though  the  letter  is  artfully 
penned,  there  can  remain  no  doubt,  in  every  common  reader  at 
a  colTcc-houfe,  but  that  this  is  a  defamatory  libel. 
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For»  after  he  has  laid  down  the  plan  of  the  paper  in  thi^ 
nmnner  ;  <^  It  has  been  obferved  long  ;tgo,  that  the  Roman  ta- 
tbolici  are  very  zealous  for  the  propagation  of  their  religion, 
and  that  they  (lick  at  nothing,  though  ever  fo  fcandalons  to 
comf^afs  their  ends  ;  we  have  bad  lately  a  mod  fhocking  in- 
lance  of  it." 

Then  it  goes  on,  and  treats  of  perfons,  fome  at  Paris,  and 
others  at  London  ;  and,  it  is  vet-y  plain,  that  it  is  relative  to 
the  executors  of  Major  Roach,  parties  in  this  caufe,  notwith- 
ftanding  there  are  only  toitid  letters  of  their  names  and  placet 
of  abode,  in  the  manner  following  :  *'  He  has  appointed,  (mean- 
ing Major  Roach)  T-~H*-4  of  G— o— d,  S— t,  and  F— G— .n 
of  the  T— e«  his  £^-rs*"  All  the  libellers  of  the  kingdom 
know  now,  that  printing  initial  letters  will  not  ferve  their  turn, 
for  that  objedion  has  been  long  got  over* 

The  bill  in  chancery,  mentioned  in  the  la(l. paragraph  of  the 
firil  column,  can  be  applicable  only  to  this  caufe  ;  for  the  words 
are— -^^  She,  (meaning  Mrs.  lloacb)  came  back  to  London,  and 
filed  a  bill  in  chancery,  againft  the  two  £-— rs,  in  order  to  call 
them  to  an  account.*' 

It  is  plain  therefore  who  is  meant  ;  aftd  .as   a   jury*  if  this 
fad  was  before  them  could  make  no  doubt,  fo,  asl  am  a  judge 
of  fads,  as  well  as  law,  I  can  make  none. 

I  might  mention  feveral  Qrong  cafes,  where  even  feigned 
names  have  been  conftrueda  libel  upon  thoCe  perfons  who  were 
really  meant  to  be  libelled.  ^ 

I  (hall  take  notice  but  of  one,  and  that  is  the  cafe  of  Mrs. 
Ibodd,  who  printed  a  letter  abufing  the  late  King  under  the 
name  of  Merriwies  Sophy  of  Pcriia  ;  it  was  tried  before  a  jury 
of  gentlemen  of  great  honor,  who  were  fo  well  (atisfied  of  the 
real  meaning,  that,  notwithftanding  the  whole  was  concealed 
under  Editions  names,  they  found  the  publifher  guilty. 

Next,  as  to  the  expreflion  in  the  paper,  that  "  there  were, 
evert  here  in  England,  fome  gentlemen,  of  note  and  charader, 
who  did  not  fcruple  to  turn  affidavit  men."  Mr.  Solicitor 
General  has-  infiftcd,  this  may  be  taKcn  in  a  good  fcnCe,  as 
well  as  a  bad  one,  becaufc  a  man  who  fwears  true,  is  as  much 
an  affidavit  man,  as  if  be  fwears  falfe,  and  the  Court  (hould  take 
it  in  mitiori  sensu.  I  will  not  take  upon  me  to  fay,  whether 
upon  an  adion  at  law,  this  could  be  fuppofed  as  libellous  up- 
on the  ilrid  rules. 

But,  I  believe,  there  is  no  body  who  is  converfant  in  the 
proceedings  of  thib  Court,    but  muft   know,   that   this  ex* 
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predion  means  perfom  who  are  ready,  upon  all  occafions,  id 
make  affidavits,  without  regarding  whether  they  have  any 
conufance  of  the  fa  As* 

Upon  the  whole,  as  to  the  libellout  part,  if  fo  far  ther< 
(hould  remain  anf  doubt,  whether  the  executors  are  meant^  it 
is  cle^r,  beyond  all  contradi'dlion,  upon  the  lad, paragraph,  in 
which  are  thefe  words,  *^  This  cafe  ought  to  be  a  warning  to 
all  fathers,  to  take  care  with  whom  they  trud  their  children, 
and  their  fortunes,  lell  )their  own  charadlers,  their  widows^and 
their  children,  be  afpeffed,  and  their  fortunes  fc|[uandered  away 
in  law  fuits,"  .        .  .       > 

And  likewife,  though  not  in  fo  (hong  a  degree,  the  words 
<^  turned  affidavit  ni^n,"  is  a  libel  againllthofe  gentlemen  who 
have  made  them« 

It  is  inGded,  that  the  following  words,  <<  *rhis  caufe,  which 
has  been  long  depending  hi  chancery  herej  was  at  laddetermi* 
lied  on  Wednefday  the  third  ihftant,  by  the  Right  Hononrable 
the  I^ord  High  Chancellor.  A  great  many  perfonsi  who,  as 
^ell  as  I,  were  concerned  for  Mrs.  Roach  and»  impatient  to 
know  the  ilTue  of  that  kff^ir,  went  that  day  to  Lincolns«Inn 
Hall,  and  we  were  every  one  of  us  extremely  pleafed  when  w« 
heaid  that  mofl  upright  magiftrate's  decree,  by  which  the  maf- 
ter's  repo^rt  was  confirmed,  and  the  Right  Honourable  the  Lord 
Barrimore  appointed  guardian"  are  not  a  tonteropt  of  this 
Gourtj  becaufe  here  is  no  mifreprefentation  of  fa^i  and  the 
Court  fpoken  of  with  the  greateft  refpe^. 

And  tndeedj  it  is  very  true,  but  then  this  it  qolourable  only^ 
and  fucU  colours  (hall  n^vtr  impofe  upon  the  Court. 

There  are  three  different  forts  of  contempt.  One  kind  of 
contempt  is  fcandalizing  |he^ Court  itfelf* 

There  may  be  likewife  a  contempt  of  this  Courts  in  abuCng 
parties  who  are  concerned  in  caofes  here*. 

Ther^  may  be  alfo  a  conteitipt  of  this  Court,  m  prejudicing 
mankind  againft  perfons,  before  the  caufe  is  heard* 

.  Ther^  cannot  be  any  thing  of  greater  confequence,  than  to 
keepthe^ftreams  of  juftice  clear  and  pure,  that  parties  may  pro- 
ceed with  Cafcty  both  to  themfelves  and  their  chara£ters« 

The  cafe  of  Rakes,  the  Printer  of  the  Gloucefter  Joamal, 
who  pubiilbed  a  libel,  in  one  of  the  Journals,  againft  the  com- 
iniffi6ner&  of  charitable  uies  at  fiarford>  caUing  bis  advenife* 
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m^t  •  bii^  $xd  cr|r«  afcer  a  cpmrniffipjifKr  of  cbaritaUe  Ufes, 
wai  of  the  fame  kind  as  this^  and  the  Court  in  that  cafe  com- 
nitted  htm* 

Thexfi  ar«  feveral  pther  cafes  of  this  kind  ;  one  ftrong  in- 
ftaoG^*  wjirretkueine  W9s  npthiog  reflecting  opon  the  Qouit,in 
t)ie  CMi  ^  p4fcatn  Pi:rry,  Vho  printed  hit  brief  before  the 
ttui^  caipe  00  ;  the  oiSepce  did  j^o^  confift  in  tb^'f  rincing,  for 
aoy  man  owty  ^ive  a  printed  brtef^  as  weU  as  a  written  one  to 
oounCel?  bot  ibc  contempt  of  this  Courts  ii^as  prejudicing  tbo 
the  world  with  regard  to  the  merits  of  the  caufe  before  it  was 
beard. 

Upon  th/s  vhplef  there  is  ho  don&^i  bnt  this  is  a  contempt  of 
the  Court* 

With  regard  to  Mrs.  Readi  the  publifl^er  of  tbe  St.  James's 
£yen^f  Poft^  b/  way  of  alleviation^  it  is.  faid^  xkii  ibe  did 
not  kAOfr  the  nature  of  th^  paper ;  and  that  printhig  of  papers 
and  iMunpmeu  i^  a  tradciaud  what  (he  gets  ber  livelihood  by. 

9at  though  it  is  truSf  this  is  a  trade«  yet  they  muft  take 
ca/e  to  do  it  with  prudence  and  caution  ;  for  if  tn'ey  print  a« 
ji^y  tjhax  is  libellouf ,  it  is  po  eyxufe  to  fayi  that  the  printer  had 
Ho  knowledge  of  the  contents^  and  was  entirely  ignorant  of 
^ts  bwg  UbeUonS}an4  fo  .is  the  j:0le  at  law  in  thefe  cafes. 

.Therefore  Mrs.  Read  mud  he  committed  to  tbe  Fleet,  ac* 
cording  to  the  common  order  of  the  Court  .upon  contempts. 

Bat  as  to  Mr.  Huggpnfbn.  who  is  already  si  prironer  in  the 
rieett  I  do  not  think  this  any  motive  for  compafiion,  becaufe 
^e<ip  iierXbns  genorally  take  tbe  advantage  of  their  being  pri<^ 
foneis,  to  print  any  libellous  o|»defamatory  matter  which  is 
brought  to  them»  withput  fcruple  or  hefitation. 

If  thefe  printers  had  difclofed  the  namo  of  the  perfon  who 
brought  this  paper  to  them,  there  might  have  been  fomething 
(aidio  mkigation  pf  their  pflTcnc^  ;  but  as  th^y  think  proper 
to  conceal  it,  l  muft  prdjpr  Mrs*  Read  .to  be  comn)itted  to  the 
Fletty  and  Huggonfon  to  be   taken  into,  clofe  cuftody  of  the 

vardf  u  of  the  tip^Xp 

i  * 

Mrs.  Fiirtey  Wng  committed  to  the  Fkct»  upicMi  flioliion  of 
the  plaintitF,  for  having  |>ubli(hed  an  adv^rti&m^titt  thte  Rrif- 
*«o!  Journal,  rekciiig  ft>  tho  aniwor  in  chancery  pat  tn.by  tiio 
defendant*  Sir  Robert  Cann^  nowmoved  to  bcdifcharged,  hav^ 
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« 

ing  paid  oofts  of  the  contempt  and  fubmitted  ;  ai  alfo  the  de« 
fendant  did,  confei&ng  the  advertifenient  was  bat  in>ft  his  idi* 
fiance  ;  and  it  was  not  oppofed  by  the  plaihtm,  who  left  it  to 
the  doart. 

Lord  Chanci^lloi(  faidt' 61^  r^afbh  for  cdihmUtlnffy  was 
not  only  £br  the  fake  of  the  party  injared  by  fucli  advertifementt 
Bat  for  the  Hike  of  the  public  proceedings  in  this  Court,  to 
fcinder  fuch  advertifements,  which  tend  to  prepoiTefs  people  at 
to  the  proceedings  in  the  Court.  But,  as  on  a  profecution  for 
a  libel  in  B.  R'.  fbr.publifhing  foch  a  fcandalous  advertifeinenti 
if  they  confefs  in  what  manner  it  was  brought  to  then),  an4 
eyery  thingp  about  it,  that  Court  takes  that  into  confideration 
to  alleviate  the  punifliment  ;  fo  here,  though  here  Ignorance  of 
the  I&w  is  no  juuificatibn  for  publifhing  the  advertifement,  yet 
having  difcovftred  in  what  mariner  it  wis  brought  to  her  with 
other  advertifemetits,  and  difclofed  every  thing,  it  is  a  ground 
to  alleviate  the  punifhment,  therefore  he  granted  the  motion* 

JSardvieke'scaM-^^yfm 

*f  he  defendant,  PhilUpSj  was  formerly  married  to  one  ilfr. 
Muiirtiattj  n  nrercharrtin  London,  but  Ore  being  fotii)d4o  havci 
tf.fbrmef  baflmnd  alive  at  thtt  time,  thafc  marrlagr^ith  ilf«/^ 
man  w^^  afterwards  declared  to  bte  ntill,  hyrrmetice  of  the  Q}U 
ritual  Coui't,  and  MuilmaH  bars  finc.e  ntarrr^ed  antrth^  wife,  Init 
n<^w  (he*,  the  defendant,  hasrinflitated  afdit  in  the  eccleliafticat 
Court,  to  repeal  that  fetttence*  of  ntdlity,  pretendltfgthe  man  to 
whoTA  file  w^s  married,  at  the  time  of  marryinig  Mmimdni 
had  h'^mfelf  at  that  time  airother  wife  allve«  and  therefdr«  htt 
marriage  with  him  w^a  void,  and  eotTfe<]^entfy  the  marriage  to' 
Muitman  was  vafid^  and*  thti»  fiilt  is  now  before  the  delegate: 

T*he  prefent  plaintiff  brouglit  an  aflSton  agkinflr  the  defend- 
ant upon  a  promiffory  note*  (igtied  tyher,  tov/hich  ihepfeadedf 
that  me'  was  married  to  MuilMdH  ;  phiitltiff  replied  that  th€^ 
ifiirriagfe  to  Muilman'  was  void,  becaofe  of  thb  prior  marriagev 
and  fltd  rejoined  that  it  wargeod,  bevanfe  the"  pfiof  marri;lge 
wa5  votd^  add^  fo  they  were  at  iffue,  and^  th<  oaufe  flood  iat 
trial ;  when  MfUifman  applied  to  the  Court,  and'  reprefented^ 
this  to  be  a  fiftittous  adioh,  by  connivMee  between  plaintitf 
aod  dftfendaht,  to  burthen  him  with  adionsi  aiulrto  improfe  upon- 
the  Court—- and 

Stfangiy  who  moved'  for  UuHman^  cited  a  cafe  eXCutUff 
vt.  Goddixiin^  Micb.  8.  6.  1^.  (See  Ifi  Strange— 490)  whictr 
was  a  writ  of  error  in  this  Court,  upbn  a:  judgment  in  the  Coof- 
iQon  PteaB|  aad  the  very^  ^orning  when  it  ftood'fior  a  fecond  ar<^ 
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grnnent}  the  parties  told  the  atternieg  they  haA  agreed  ;  IbuMhe 
mttorniet  waoting  to  koow  the  Courts'  opinion  of  the  tfaie,  let 
the  argiment  go  on-«and  jad j;mettt  way  given  ;  but  the  Court 
afterwards  fet  afide  the  judgment  for  *that  very  reafon,  becaufe 
the  parties  had  agreed.  The  ftatute  of  Wistm^nster  1,  c.  S^y 
was  likewife  citedy  which  provides  that  if  any  ferjeant,  pleader, 
or  other,  do  any  manner  of  deceit,  of  colludon,  in  the  King's 
Courts  or  confent  unto  it,  in  deceit  of  the  Court,  or  to  beguile 
the  Court,  or  the  party,  they  (hall  be  imprifoned  for  a  year  and 
t  day,  8cc«  And  cited  3  Inst.  215,  where  Lord  Coke,  in  his 
expofition  of  this  stat,  of  a  fictitious  fult,  which  was  within 
this  Stat,  and  Combtrb.  435,  where  Holt  fays,  iC  he  had  not 
thought  the  feigned  iiTue  had  been  direAed  out  of  chancery,  he 
would  not  have  tried  it,  and  fsys  be,  do  you  bring  fob  a^ons 
to  learn  the  opinion  of  the  Court  ?  '     . 

On  the  other  fide,  it  was  faid,  that  as  to  the  cafe  in  Comber- 
back  43 5,  of  Brtvfster^  vs.  Kitchen,  it  appears  to  have  had  ano- 
ther argument,  and  judgment  given  at  p*  466,  notwhhftandii^ 
what  was  faid  by  Holt ;  and  that  Corbet's  cafe,  m^  Coke's  re- 
ports, was  but  a  fiditious  adition. 

Lord  Hahdwigke.  Here  are  two  quedions-*  1(1*  Whether 
Mr.  Muiiman  is  a  proper  perfon  to  make  this  complaint,  and  I 
thinks  that  as  this  is  a  contempt  of  the  CoUrt,  and  may  be  of 
prejudice  to  Ifr.  Muiimant  je  may,  for  the  Court  don't  always 
ezpedl  that  complaint  of  a  contempt  (hould  he  made  to  them  by 
a  party,  for  where  there  is  a  collufion  between  all  the  parties, 
a  (Iranger  may  lay  it  before  the  Court,  as  amicus  curi«  ;  and 
befides  in  this  cafe;,  Mr.  Muilman  h  particularly  conceited  tQ 
do  it,  for  the  verdidi,  if  it  had  paiTed  agaioft  him,  could  not 
have  been  given  in  evidence  againft  him,  not  being  party  to  the 
-fait,  yet  'tis  a  prejudice  to  a  man,  to  have  the  fame  of  a  verdift, 
that  he  is  married  in  this  way.  The  «tfc««f  queftioti-  is,,  whether 
here  be  fufficient  grounds  of  compUint.  -  Now,  this  is  a  mere 
fi£iitioos  action,  not  to  determine  a  right  or  controverfy,  but  to 
deceive  the  Court,  and,  raife  an  evil  fame  of  Muilman  ;  and 
furely  that  can't  be  faid  to  be  no  offence.  That  fuch  praaices 
are  not  lawful,  is  fdain  from  that  old  ftatute  of  Edward  \*  and 
1  can't  fee  how  there  can.  be  a  ftronger  inftancc  than  the  pre- 
fent  ;  and,  'tis  incumbent  on  Courts  of  Juftice,  to  keep  the 
ftreama  of  juftice  clear,  or  they  will  be  made  ufe  of  as  means 
offtandal. 

As  to  the  inftancc  of  CorheVsQTSt^  and  that  of  Brewster  vs. 
fitcben^  as  to  the  latter,  the  Court  did  cxprefs  great  refcnt- 
'iHcnty  but  in  thofe  cafes  it  don't  appear  any  complaint  of  con- 
tempt was  made,  and  the  Court  don't  ufe  to  take  up  fuch  mat- 
ters e«  officio.     As  to  the  caufes  by  confent  in  chancery,  they 
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arc  to  determine  real  controverfics,  and  between  sdrerfaries,  as 
to  the  right,  though  amicable  in  applying  for  deci Ron- 

Upon  the  whole  matter,  the  Court  thought  this  a  contempt, 
even  though  the  a&ton  were  upon  a  real  demand,  becaufe  it 
had  been  made  an  ill  ufe  of;  and  therefore  ordered,  that  the 
plaintiff  and  defendant  and  one  Budson^  who  was  the  a£lrng 
attorney  for  both,  fliould^ftand  committed,  to  anfwer  upon  in- 
terrogatories ;  and  that  the  proceedings  in  the  action  be  ftaid, 
and  for  the  honor  of  the  Court  vacated,  but  that  was  furpend- 
cd  till  the  examination  was  over. 

4  N.  B.  In  about  five  days  afterwards,  they  Were  brought  up 
and  bailed  to  anfwer  interrogatories^  bat  were  obliged  to  give 
notice  of  the  bail.  ' 

All  this  was  in  Hicb.  term  lafl,  and  now  this  term  the  maf- 
ter  of-  the  crown  office,  naade  a  fpecial  report>of  the  exami^ia- 
.tion  ;  and  the  Court  unanimouily'  agreed  that  they  .had  not 
cleared  themfelves  of  the  contempt,  and  that  tbis  was  ^  ficti- 
tious adlion ;  and  again  affirmed,  that  the  reality  of  the  debt 
4oes  not  make  a  material  difference,  if  the  a^ion  is  brought 
in  deceit  of  the  Court,  for  then  the  debt,  though  due,  will  be 
taken  to  be  but  a  pretence,  and  the  abufe  of  the,  Court  the 
fame. 

One  of  the  interrogatories  propofed  to  the  attorney  was, 
what  authority  he  had  to  make  ufe  of  the  attorney's  nanie  he 
had  ufed.  To  which  interrogatory  he  demurred  atifwering, 
becaufe  it  might  fubje;^  him  to  the  penalty  of  the  late  ad\  ;  ^n4 
the  Court  allowed,  that  a  man  may  demur  .to  an  improper  in- 
terrogatory. But  5tn2it^tf  faid,  that  m  fuch  cafe  the  method 
IS  to  move  to  have  that  interrogatory  fupprelTcd.  And  J/af- 
theitfs  of  the  crown-office,  tiells  me  thac  is  the  method  ana 
prad^ice  when  the  Court  is  fitting  ;  but  this  examination  was 
in  the  vacation.      .  '  ' 

The  Court  ordered,  ^hey  ihould  all  Hand  committed. 

Hardwicle^scai€S'^\07.  another  edit.  167. 

Stock  verxtt^  Huggins  ant/ De  Smith. 

Marsh.  To  fhew'caufe  why  an  attachment  Ihould  not  ifluc 
againfl  the  defendants  for  difobeying  an  award  which  ii  made 
a  rule  of  thi«  Court ;  he  fays  they  have  liberty  by  the  (latute 
9  &  10  and  10  W.  3'C.  15  which  inftitutes  this  fommary  way 
of  enforcing  awards  to  complain  of  any  undue  pradtlce  in  mak- 
ing the  award,  afty  time  within  the  nijxt  term  after  it  is  inade  ; 
and  in  this  cafe  one  ^f  the  arbitrators  was  not  fumtfJoned,  nor 
the  defendant  Smith,  one  of  the  parties. 


Paukb  with  hiou  <<  That  where  to  awtrd  vpptzn  to  be 
vnrearooable,  tho'  an  aa'ion  of- debt  may  lie  upon  it,  yet  tlie 
Court  will  not  ^ant  an  attachment,  as  was  determiflcd  m  the 
«alc  of  Wilm^t  and  Alitn^  Ate.  4.  Gep,  2.*' 

Kktti^kbv.  "  As  to  the  a^on  of  debt  which  i«  brought 
he  fay»  'tis  as  reafonable  to  grant  an  attachment.  [He  dies 
feyaral  aatborities,  among  otbcrs]  "  He  cites  Richardfon  and 
Chancey,  Uieb.  1730  where  plaintiff  had  pdgmcnt  in  an  ac- 
tion of  debt  upon  an  award,  and  the  regularity  of  the  jodg* 
went  being  under  reference  to  the  mafter,  an  attacbnient  was 
applied  for  and  granted,  notwithftanding  this  objeaion  ;  how- 
eirer  when  the  judgment  Was  reported  regjalar  they  fto»ped  the 
srttachment."  '*'''. 

Lord  Habwicke.  <*  I  am  fatisiied  you  onght  not  ^  ha^e 
an  attachment  while  au  a^ion  is  pending*"*.*'  In''^t!bi^  cafe 
there  are  two  remedies,  one  by  aAiOfi  to  which  yotr  areeutitled 
by  couffflr  of  law,  but  the  other  depends  u^  the  difcrc^ttoii 
of  the  Court ;  and  hot*  art  for  the  yery-  fttiicf  putpof^t,  rfe; 
fbr  the  money  awarded,  for  tho  Cowrt  will  n^  deltref  the  pain- 
ty from  an  attachment  'till  he  hak  paid  thtf  nioney.  Aod  the 
eafes  cited  are  agreeable  to  this*  doarioe ;  ftr  iu  Rkhatd^ 
arid  Chancey,  during-  the  ftay  of  his  j«dg*meitt  he  had  loft  the 
fruit  of  his  a£lion.  So  in  the  cafe  in  Saik*  73.  No  aAiou 
wsis  depending  when  tne  attachment  was  granted;  tijiough  in 
that  cafe  I  (bould  have  thought  it  coniiderable^  whether  When 
ho  bad  got  bail  to  his  aaion,  the  Court  f^ould  not  havo  (lop. 
ped  the  attacbment,  but  however  the  attachment  there  was ' 
granted  befoM  any  a^ion  brought,    ^be  /uU  must  be  iis" 

3^' j9ttrro«Ef9— »793* 

Mr*  Attorney  General  had  moved,  (on  Mondayv  the^SOth  of 
January  laft)  for  an  attachment  agalnft  Arthur  Beardmore^ 
the  onder-OieriflT,  for  a  coats m^  of  the  Coarti,  in  taking  upon 
hirufeir,  vrithout  any  pretence  of  authoriiy,  to  remit  a  part  of 
the  fentencr  pronounced  upoil  John  Shebbeare,  in  Michaelmas 
term  laft  :  One  part  of  thii  fe^rnce  waB^-.«That  the  defend- 
ant, John  Shebbeare,.  be  fct  in  ahf)  upon  the  piTTory."  And  fe- 
veral  Affidavits  were  then  produced  by  Mr;  Attorney  General, 
which  were  very  foil  .ki  alJertingw^^  that  tht  defendant  only 
(k>od  itpon  the  pfatform^  of  the  pSltory^  unconfioedt  and  at  his 
t>a<V<i  attefided  by  «  fervsMit  In  livery,  fwhich  forvattt  and  live-, 
lywcre  htred  for  this  occafiOR'  only)  holding' an  umbiiella  over 
hta  headali  the  time  :  But  bir  hejvd,  bauds,  occfc-  and  arms^ 
ws>ra  myt  at  alf  confined,  or  put  into  ih<  boles^oiF  the  i»llory  ; 
Mily  that  he  femetiawtt  put  his  hands  upon  the  holes  of  the 
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piltoiy,  ift  or^cr  to  reft  hlmfelf.**  And  it  ira«  i>rt)vdl  •*  thit 
Mr.  Beatdtnore  attended  as  under-lheriff|  with  bis  wand ;  and 
ttiat  he  treated  the  crimmat  with  grekt  complaifaocci  ia  taking 
hioi  to  and  from  the  pillory*      ,  ' 

A  rule  was  thereupon  made  to  Ih'ew  caufe  wliy  an  attachment 
ihoiild  apt  iffae  againft  Mr.  Beardmore,  the  under-^fiicrfff. 

On  Thurlday  8th  Ptdbniary  1759,  Mr.  Mort6li|  Mn  Strj, 
Davy  and  Mr.  Howard  file  wed  caufe. 

Mr.  Beardmore's  affidavits  (hewed,  that  his  officiating  at  tU 
in  this  affair^  was  quite  cafaal  and  unexpededi  on  a  fuddea 
meflage  frdm  his  brother  under*(hertff.  It  was  full  and  expli* 
cit  as  poffibie^  <^  that  he  had  no  fort  of  defign  or  intention, 
either  diredly  or  indire&ly' to  favor  Shebbeare^  that  he  gave 
no  particular  diredion  to  his  undei^-officers  about  it,  but  meant 
and  intended  that  this  fentence  fiiould  be  executed  in  the  ufu*« 
at  and  ordinary  manner,  as  ether  fentences  of  the  like  kind 
were  and  ufed  to  be  executed,  and  chat  he  ftood  at  a  fiiop  op- 
pofite  10  the  pillory,  during  the  whole  time,  without  almoft 
ever  taking  his  eyes  off  from  it  during  the  whole  time,  in  or- 
der to  fee  the  fenteuce  properly  executed :  and  that  be  would 
have  obliged  him  to  ftand  in  what  be  (Mr.  Beardmore)  took 
to  be  the  proper  manner,  if  Shebbcare  had  offered  to  withdraw 
himfelf  from  fuch  polition."  And  he  pofitively  fwore  that  ac- 
cording to  the  beft  information  he  could  get,  he  looked  upou 
the  manner  in  which  Shebbeare  ftood,  to  be  the  ufual  and  pro- 
per place  of  (landing,  purfuant  to  rules  worded  as  this  rule  is  ;. 
And  that  he  dhi  according  t6  the  bell  of  his  judgment,  fully 
and  duly  execute  the  judgment  of  the  Court  in  the  ufual  and 
f  ommon  manner.  ' 

w 
-  '      V  ^  '  . 

And  he  produced  14  or  15  afidavits,  proving  that  the  man- 
ner in  which  Shebbeare  a(^ually  ftood,  was  with  his  hands  in 
and  through  the  fmall  holes,  and  his  head  and  face  fiilly  ex- 
pofed  through  (fome  of  them'faid  in  and  through)  the  large 
hole :  And  that  he  ftood  fo,  during  the  wht^e  tune  that  the^ 
rule  required  him  to  ftand. 

And  fevcral  of  the  deponents  (ftieriff^s  officers  and  others) 
fwoi>e  pofitively,  that  the  ftanding  without  con€ning  the  head, 
wasthe  ufual  and  ordinary  manner,  and  had  been  fo  for  30  or  40 
years,  'in  Middtefex,  of  criminals  ftanding  purfuant  to  rules  of 
ihis  kind ,  and  that  it  had  been  ufqal  in  the  country,  not  to 
faftdn  or  confine  the  head  in  the  pillory,  for  a  j^reat  many  yeara 

Jackwards,  and  ever  fih^e  one  or  two  perfons  who  were  locked 
own  in  the  pillory  had  been  killed;  and  feveral  of  them  par- 
Sticttlari2td  how  much  inconvtntenca  slight  firflow  from  f alteon 
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iog  it  down  upon  the  head.  •  And  two  of  the  Iheiiff't  oificen 
f wore.  **  that  they  always  deemed  and  conceived  it  .to  he  a 
full  execution  of  the  words  of  the  rukt  to  ftand  as  this  man 
ftood>  with  the  hands  in,  aiid<he  head  and  face  expefed  thro' 
the  holes  of  the  pillory/ 


Bat  Mr.  Beardmore  and  his  counfel  admitted  (or  at  leaftJid 
not  pretend  to  contradict)  that  his  arms  were  not  put  thro'  the 
fmall  holes*  and  that  the  pillqry  was  not  ikiit  down  upon  Sheb- 
beare,  nor  his  head  abfolutely  thrust  tseough  it :  Which 
the  (heriff's  officers  fwore  they  did  not  apprehend  to  be  necefTa- 
ryorufual,  uolefs  the  perfon  was  refra£lory.  Neither  indeed 
was  it  pretended,  that  the  upper  board  of  the  pillory  was. at  all 
let  down  over  bis  neck- 
Mr.  Howard  obferved  (amongd 'other  things)  that  the 
fentence  of  quartering  and  burning  the  bowels  of  traitors,  is 
never  ftridly  executed,  nor  the  punifhment  of  burning  in  the 
bandy  which  is  conHantly  and  notorioufly  done;  in  the  face  and 
with  the  knowledge  of  the  Judges  themrelvesi  with  a  cold  iron. 

Lord  Mansfield.  If  the  charge  be  true,  it  is  admitted 
that  fuch  adifobedience  to  the  rule  of  the  Court,  by  their  own 
oiEccr,  is  punifhable  in  this  fuinmary  way. 

The  fail  charged  is  •*  That  by  the  permiffion  and  under  the 
infpe^ion  of  the  uuder-Oieriff,  the  criminal  Rood  upright  and 
ered  upon  the  platform  of  the  pillory ;  and  that  his  head;  neck» 
arms  or  hands,  were  not  put  through  the  b^lcs  of  the  pillory  ; 
lior  bis  head  even  inclined  to  it."  As  to  the  dejEence  which  Mr. 
Beardmore  has  fet  up,  it  would  have  been  more  judicious  to 
have  no  defence  at  all,  than  fuch  a  one  as  this.  The  attempt 
to  juAify,  Hpon  oath,  the  offenders  flaniUng  bprtght,  as  a  legal 
rxccutioti  of  the  fentence,  is  an  aggrava^on.:  It  is  contrary 
to  tvery  man's*  convi^ion  |  and  the  form  of  a  pillory  alone  de* 
inonftrates  what  is  meant  by  being  fet  in,  as  well  as  upon  if* 
The  offender  was  no  more  in  the  pillory,  tbaathe  footman 
who  ilood  by  him. 

Then  as  to  the  other  part  of  the  defence,  the  ufager— There 
is  not  a  (ingle  inilance  particular t^ed  or  (hewn  of  this  kind^ 
or  to  prove  that  there  has  been  fuch. a  ufage.. 

None  of  his  affidavits  fwear,  that  the  method  now  taken 
was  the  uiual  and  ordinary  method,  though  two  of  them  fay 
they  conceive  it  to  be  a  full  execution  of  the  rule.  They  only 
fay  "  that  it  was  not  ufual  or  cuilomary  for  many  years  back- 
Avaidi  in  Middlefex^  to  faften  or  confine  the  neck  in  the  pil- 
lory."    And  they  give  the  rcafon  of  it  t00|  and  mention  feme 
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incoBtetiieh^'^is  of  that  method.  ^  One  of  them  siiys  thsat  this 
man  stood  as  he  had  usually  seen  others  do  :  but  he  specifies 
no  in^ances.  Revie,  one  of  the  persons  who  tnakes  afiidavit 
6ay$)  he  has  known  this  practice  about  setting  in  the  pillor)^ 
forty  years,  having  lived  so  long  near  Charing-Cross :  an\l 
he  never  saw  a  criminal  bo  publicly  exposed  in  and  upon  the 
pillory  before  as  this  n\an  was.  To  be  sure,  the  face  of  the 
man  who  stands  upright,  is  more  exposed  to  view,  ^an  it 
woOld  be  if  his  head  were  bent  down  and  put  in  the  piltory-. 
And  therefore,  though  the  words  of  the  affidavit  are  artfully 
drawn,  to  convey  another  meaning,  the  mental  reservation  of 
the  swearer  guards  him  from  perjury,  supposing  the  fact  to 
be,  that  he  never  saw  a  ma^i  stand  upon  the  piliorj  before^  ia 
C^  manner  that  Shebbeare  did. 

So  mahy  affidavits,  so  studiously  and  aitfully  penned,  to  be 
falsely  sworn  in  the  on^  sense  and  read  in  another,  are  an 
aggravation,  and  therefore,  the  rule  ought,  in  my  opinion,  to 
be  miade  absolute. 

Mf.  Ju9t^  DENisoif,  eoncurrcd.  Nothing  imports  lis  tn^t^ 
than  to  «ee  that  the  judgments  of  the  Court  be  duly  executed^ 
Now  no  mini'steriai  ofHcer,  or  any  one  that  has  seen  a  pil» 
lory,  can  doubt  the  meaning  of  setting  a  criminal  ih  the 
pillory.  The  very  form  of  a  pillory  shews  what  it  must 
meah.  And  i^  cannot  be  pretended  that  standing  erect  upoA 
the  pillory,  is  being  set  in  it.  If  there  had  been  such  usage 
in  Middlesex,  it  was  high  time  to  put  a  stop  to  it.  But  here 
is  no  such  usage  proved.  Th|erefore,  the  under  sheriff  ought 
to  answer  upon  interrogatories. 

Mr.  Juai.  FosTF-R,  concurred  t  And  he  tonsidered  Ai« 
nfiair,  as  highly  concerning  the  honouf  and  dignity  of  the 
Court,  and  the  effectual  execution  of  justice.  Mr,  Beards 
more  cannot  think,  nor  will  he  venture  to  say,  upon  his  ex* 
amination  on  interrogatories,  "  that  this  is  the  usual  method 
t>f  putting  offenders  in  the  pillory.** 

Mr.  Justk  WiLMOT  also  concurred,  that  this  ihquirjr  was  a 
Sl^atttr  of  the  highest  importance  to  the  honour  of  the  Courts 
f  nd  the  due  execution  of  the  sentence  on  offenders ;  and  that 
the  offence  ia  of  the  most  pernicious  tendency ;  nothing  being 
«>f  worse  consequence,  than  that  an  officer  of  the  Court  should 
combine  with  a  criminal  to  frustrate  the  sentence  of  the  couit* 
He  mentions  a  passage  that  recurred  to  him  upon  this  occa- 
sion, which  he  remembered,  to  have  met  with  in  the  Year-- 
books, and  which  is  quoted  in  the  Mayor  of  Oxford's  case  iQ 
Ps^er  .454  :  Where  the  reason  given  in  the  record,  for  the 
plaiiitiff's  recovering^  a  large  sum  in  a  special  action  against 
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the  defendant  for  beating  him,  being  his  adversay's  iXtamtYf 
was  "  Quia  the  defendant,  quantum  in  se  fuit^  non  ficrmiUi 
regem  rcgnaire**  And  it  may  be,  with  at  least  as  much  pro- 
priety, said  of  this  under  sheriff  in  the  present  instance, 
•*  that  quantum  in  ae  fuit^  non  fiermiitit  rcgem  rcgnare**  And 
he  expressly  declared  **  that  in  order  to  execute  the  true  in- 
tent and  meaning  of  this  rule,  the  head  and  hands  ought  to 
be  put  in  and  through  the  pillory,  and  remain  so  during  the 
whole  time."  Mr.  Beardmore  does  not  swear^  that  be  ever 
■aw  a  sentence  executed  in  this  manner  :  nor  do  his  affidavits 
•peciiy  any  instance  of  it.  He  inquired  into  the  manner  of 
executing  the  sentence,  only  in  order  to  elude  it :  no  man 
could  doubt  how  it  ought  to  be  executed.  I  think  his  de- 
fence makes  his  case  worse,  rather  than  mends  it.  There- 
fore, he  was  clearly  of  opinion  with  his  lordship  and  the  rest 
of  his  brethren,  ^  that  the  attachment  should  issue  ag<ftinst 
Mr.  Beardmore." 

The  whole  Court  commended  Mr.  Attortiey-General,  for 
bringing  this  complaint  before  them ;  as  the  honour  and  dig- 
nity of  the  Court,  and  the  end  and  very  essence  of  justice 
were  so  materially  concerned  in  the  due  and  regular  execu- 
tion of  their  sentences. 

Per  cur,  unanimously^  Rule  for  the  attachment  made 
absolute. 

On  the  Monday  following,  (viz.  12th  February,  1759)  jthe 
defendant  appeared,  and  gave  bail  to  answer  li^tei  rogatories  ; 
and  was  swore  to  make  true  answer  thereto. 

N.  B.  He  had  given  notice  "  that  he  wouldj  c6me  in  and 
confess  the  contempt,  and  submit  directly  to  the  judgment 
of  the  Court."  But  this  notice  was  withdrawn  ;  his  counsel 
being  satisfied  that  this  could  not  be  tlone,  within  tke  courss 
of  the  Cout  t,  especially  as  this  was  nof  a  mere  single  fact, 
but  a  complicated  charge,  arising  from  several  circumstances. 

Lord  Mansfield  said,  they  were  certainly  right  in  with- 
drawing their  intended  motion. 

And,  Mr.  Morton,  of  counsel  for  the  defendant,  said  that 
this  same  thing  was  formally  attempted  in  Dr.  Colebatche's 
case :  (who  would  immediately  have  come  in  and  submitted 
to  the  judgment  of  the  court)  but  he  was  obliged  to  be  ex- 
amined upon  interrogatories.  * 

The  defendant  accordingly  gave  bail,  (himself  in  \c.  200 
•Ad  each  of  his  two  sureties  ia  /C.  lOOj  to  appear  ^d  ta- 
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fwer  to  interrog-atories  ;  apd  then  was  sworn  to  makie  tru« 
answer  to  such  interrogatories  as  should  be  exhibited  against 
him.  And  after  having  been  examined,  the  interrogatories 
and  examination  *  was  re  fered  tame,  as  usual:  And  I  made 
my  report.  The  examination  was  much  to  the  same  effect- 
as  his  defence  upon  the  affidavit.  And  the  rule  was  as  fol- 
lows : 

Saturday  next,  after  the  morrow  of  the  Ascension,  &c.' 
32  G.  2.  (56th  May,  1755)  Upon  hearing  the  report  of 
James  Burrow,  esq.  coroner  and  attorneys  of  this  Court,  it 
is  adjudged  by  ^his  Court,  "  That  the  defendant  is  in  con- 
tempt :"  It  is  thereupon  ordered,  "  That  he  be  ct^mmitted 
to  the  custody  of  the  marshal  of  the  Marshalsea  of  this 
Court."  But  by  consent  of  his  Majesty's  Attorney-General, 
it  is  ordered,  that  the  said  defendant  be  continued  upqn  his 
recognizance  ;  and  that  the  said  defendant  do  personally  ap- 
pear in  this  Court,  on  the  second  day  of  next  term,  to  re- 
ceive the  judgment  of  this  Court.  It  is  thereupon  further 
ordered,  that  he  the  said  defendant  be  now  ^scharged  out  of 
the  custody  of  the  said  marshal. 

The  defendant  now  personally  appearing  in  Court)  pur* 
suant  to  the  last  rule. 

Mr.  Just,  Denisoit  pronounced  the  sentence.  He  first 
expatiated  upon  the  offence.  In  doing  which,  he  declared^ 
that  it  was  at  the  sheriff's  peril,  to  execute  the  rule  of 
the  Coul  t  in  a  proper  manner,  and  that  no  one  possibl7 
could  dcfubt,  that  suffering  a  gross  offender,  an  infamous 
libeller  of  the  king  and  government,  to  stand  in  triumphi 
erect  upon  the  pillory,  with  a  servant  holding  an  umbrella 
over  his  head,  instead  of  standing  with  his  head  in  the  pil- 
.  lory,  by  way  of  disgrace  and  ludibrium,  (which  is  the  intent 
of  this  kind  of  punishment)  was  a  highly  improper  and  in- 
sufficient manner  of  executing  this  rule  of  the  court.  After 
which,  he  gave  the  sentence  upon  the  defendant^  Beardmore, 
for  this  his  contempt,  viz* 

To  pay  a  fine  of  <C.  50  and  to  be  committed  to  the  custodf 
of  the  marshal^  for  two  months,  and  tlU  the  fine  shall  be 
paid. 

.  tLJ        • 

^d  Blackttone^a  Re/iorfy  fiage  1 1 10*. 

King  vt.  Hall. 

The  Court  had  granted  an  attachment  against  him  lasl 
Hilary  t^j^y  f<»r«. contempt  ia  causing  one  Cameron  (Mrbi 
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had  brought  an  action  against  Leycroft  which  was  refefred 
mt  nisi  priuS)  and  the  order  made  a  rule  of  court)  to  be  ^r^* 
rested  at  his  suit,   while  he  was  attending  the  arbitrators!  on 
purpose  (aa  it  was  sworn)   to  prevent  him  from  being  heard 
if  the  arbitratorft}  and  thereby  to  obstruct  justice.    He  was 
vrested  on  this  attachment,  and  examined  on  the  !^4th  of 
June,  hy  Ih^  secondary  for  seven  hours*  but  not  having  time. 
to  complete  his  examination,  he  on  the  25th  g^ve  notice  of 
bailf  for  the  96thf  being  the  last  day  of  Trinity  term.    Oav  j 
/objected,  that  this  was  not  sufl&cient  notice,  not  being  two 
days,  according  to  the  rule  of  Court.     But  the  court  held» 
that  the  rule  did  not  extend  to  criminal  coses,  but  it  was. 
discretionary.     Reasonable  notice  is  sufficient,  and  these  bait 
liTe  in  Hoibum.    Nor,  in  criminal  cases,  is  any  justification 
requisite.    So  they  entered  into  recognizance  of  £,20  eachg^ 
WA  bailed  the  defendant. 

CM] 

id  Burrom^-^B*  J?,  fmge   1255, 

The  defendant  came  up,  to  receive  the  judgment  of  the 
Court,  having  been  reported  in  contempt.  The  contempt 
was  this— *The  defendant  Wheeler,  being  a  vintner,  had 
bought  two  pipes  of  wine  of  one  James  Stuart  Tulk :  whicli 
wine  the  defendant  asserted  to  be  adulterated  and  bad,  and 
therefore  refused  to  pay  for  it.  Whereupon  Tulk  brought; 
bis  actiMi  against  him  for  the  price«  At  the  trial,  the  mat«c  • 
ter  was,  by  consent  of  both  parties  (probably,  to  conceal  tho 
secrets  of  ihe  trade,  and  the  nature  and  degree  of  mixing) 
referred  to  the  arbitration  of  one  Mr.  Charles  Corderoy : 
Wheeler  consented  to  abide  by  his  award,  and  not  to  brings 
imy  bill  in  equity.  The  rule  of  nisi  prius  was  i^ade  a  rule 
of  this  Court.  Corderoy  awarded,  "  That  Wheeler  should 
|>ay  Tulk  a  certain  sum  of  money,  (about  /f.  20)  for  his 
wine.**  Wheeler  ref'ised  to  pay  the  money  awarded ;  and 
luoved  this  Courtj  '<  to  set  aside  thQ  award.'* 

■ 

Upoi^  hearing  that  motion,  the  Cburt  thought  there  waa 
lio  ground  to  set  aside  the  award;  but  that  it  ought  to  b« 
performed.  Upon  which  the  defendant  performed  the  award|L 
imd  paid  the  money.  Afterward  he  was  sq  ill  advised  as 
to  bring  a  long  bill  in  the  Court  of  chancery.,  The  plaintiff 
here,  (defendant  in  equity)  moved  this  Court  for  a  rule  to 
Shew  Cause  why  an  attachment  should  no(  issue  against 
him,  for  bxingihg  a 'bill  in  equity,  contrary  to  the  rule  of 
this  Court  made  by  consent.  Upon  the  motioni  the  Court 
t^xpresscid  their  resentment,  and  made  a  rule  to  shew  cause.. 
The  vacation  then  coming  on,  the  defendant  tied  a  supple-^ 

lAQQUl  bill  iQ  chaacer/,  stftt^^  a  motiQi)  for  an  Attcvohm^uti 
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And  prajing^  an  injunction  and  rcficfi-  The  plalntlif  (defen* 
dant  in  equity)  pieaded,  in  bar|  tbe  rule  of  this  CoUiitc 
Which  plea  was  altowed. 

Upon  shewing  cause  here,  against  the  attachment!  th« 
Court^  from  abundant  indulgence,  heard,  a  second  tirne^  everf 
thing  wliich  could,  be  said  to  impeach  the  award.  But  the/ 
continued  of  their  former  opinion,  in  support  of  the  award : 
And  the  rul6  for  the  attachment  was  made  absolute  of  course.^ 

He  was  taken  up  upon  the  attachment :  And  interrogfato* 
ries  filed.  He  wa,3  examined :  And  the  interrogatories  and 
examination  was  referred  to  me.  I  reported  him  in  cott* 
tempt:  For  he  explicitly  owned  the  fact  of  bunging  an  et'w 
ginal  and  supplemental  bill  in  chancery ;  though  h?  pr^tend^ 
ed  that  he  did  not  understand  that  he  had  ^vqf  consented 
**  not  to  bring '  a  bill  in  equity,**  Qor  ever  meant  any  sucli 
consent. 

Afterwards,  upon  his  being  driven  to  the  brink  of  e<M»-» 
initment,  he  was  forced  to  submit :  And  it  was  referred  ta 
me  to  require  "  James  Stuart  Tulk,  Charles  Corderoy  and 
J^mes  Jefferson,  in  the  Court  of  chancery,  to  be  dismissed  ;** 
and  also  to  liquidate  and  ascertain  tbe  amount  of  the  costsi 
out  of  purse  of  the  said  James  Stuart  Tulk,  Ch,a!rles  Corde-« 
jroy  and  James  Jefferson,  occasioned  by  his  having  fded  a 
bill  and  proceeded  in  chancery  against  them,  in  contempt  6f 
the  order  of  this  Court.  And  the  Court  adjourned  the  eon* 
sideration  of  the  judgment  for  his  contempt,  until  after  I 
should  have  mad$  my  report. 

Immediately  after  the  making  this  rule,  the  defendant  dis-- 
inissed  his  bill  in  chancery  ;  and  readily  attended  and  sub* 
mittt.d  to  the  taxation  of  all  the  costs  which  tiie:  three  per- 
sons mentioned  in  the  rule  had  been  put  tok,  out  of  pocket,  a9 
well  in  Court  of  chancery  as  in  this  Court,  arising  from  hi$ 
contempt :  All  which  costs  (which  were  amply  allowed)  pur* 
suant  to  the  intimation  froih  the  Court,  ^'  that  they  ought 
to  be  so,"  and  amounted  to  £*S7  4s)  he  immediately  paids 
And  perhaps  his  own  might  be  as  much  more,  at  least. 

All  which  was  now  laid  before  the  Court :  And  nothing 
femained,  according  to  the  ordinary  course  of  proceeding! 
bt^t  for  the  Court  to  have  passed  judgment  upon  him  for  his 
contempt.  The  Court  was  unwilling  to  punish  hirai  forther, 
by  fine  and  imprisonment ;  as  he  had  smaited  severely :  And 
yet,  as  his  contempt  was  so  obstinate,  they  did  not  care  that 
a  slight  sentence  should  stand  upon,  their  records.  There^ 
fore  they  ws^ve4  giving  jtidgmenti  by  constent.    They  Mid» 
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they  would  not  receive  more  canvplaints  now,  upon  this  oe« 
casion :  But  that  the  attorney  and  counsel  were  equally  guilty 
of  the  contempt,  and  more  criminal ;  and  if  it  ever  happened 
again  they  would  proceed  against  them. 

[N.] 

Mosley**  RefiortSj  page  T51. 

Lord  Chakcellor.  All  who  were  partiesj  and  privies  to 
this  wedding,  are  guilty  of  a  contempt  of  this  court,  though 
.they  were  strangers  to  the  decretal  order;  but' I  shall  not 
.  set  up  a  general  inquisition  to  find  out  who  they  are,  but  some 
arc  pi-bbably  affected  by  the  affidavits,  as  Mr.  Chremer,  his 
wife,  and  daughter,  for  when  they  dined  with  Mr.  Freeman 
.a  fortnight  before  the  marriage.  Miss  Chremer  and  Miss 
Long  lay  together,  the  day  they  were  married  they  went  into 
the  gaidtn  together,  and  were  seen*  going  6\U  of  the  back 
door,  and  the  servant  who  pursued  them,  found  them  altoge- 
thtr  at  Mr.  Chremer's  house  after  the  wedding  :  Beit  order- 
ed therefore,  that  it  be.  referreti  to  a  ipaster,  to  see  what  set- 
tlcnicnt  Mr.  Cxsar  can  make,  and  at  the  same  time  when  tl>€ 
master  makes  his  report,  let  Mr.  Chremer,  wife,  and  daugh- 
ter shew  cause  when  tliey  should  not  be  committed;  but  I 
shall  make  no  order  for  the  commitment  of  Mr.  Csesar,  since 
his  uncle,  Mr.  Freeman;  is  wiiling  to  discharge  his  persoDy 
nor  I  shall  not  examine  the  persoft,  who  was  the  minister 
that  performed  the  ceremony :  And  as  no  objections  have 
been  made  to  the  circumstances  of  Mr.  Caesar,  but  the  lady 
has  provided  for  herself  as  well  as  a  guardian  could,  the  Coui*t 
will  consider  that  in  the  punishment  of  '^/Ir.  Chremer  aiul 
the  others. 

%th  Modern^  page  153.. 

The  King  aguinst  Wiatt* 

».•  . 

Cpon  a  m^otion  for  an  attachn\ent  against  the  defendants 
for  publishing  a  libel  against  a  Doctor  of  Divinity,  in  the 
.  university  of  Caihbridge,  a  rule  was  made  upon  him  to  shew 
cause  on  such  a  day  why  it  should  not  be  granted. 

» 

'  -  "^Hc  now  tnoved  by  his  counsel  to  discharge  that  rule,  upon 
an  affidavit  that  his  fault  was  not  wilful,  but  merely  through 

t  ignorance  ;  that  he  had  the  libel  from  Crownfield,  a  printer 

,  in  Cambridge ;  that  it  was  in  Latin,  which  the  defeiidant  did 
Dot  understand,  and  that  he  did  not  (luow  who  was  the  author^ 
otherwise  than  by  a  letter  which  he  received  from  the  printer^ 
and  which  was  now  annexed  to  his  affidavit,  by  which  letter  it 

,  appear^dj  that  one  Pr.  Middleton  w%8  tl^e  author ;  «o  lix&t. 
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Imvtng  shewn  how  he  came  by  this  lihel,  and  having  told  all^ 
he  knew  of  the  author,  for  that  reason  it  was  insisted  in  hia 
behalf,  that  the  rule  should  be  discharged,  and  that  the  prin- 
ter should  be  prosecuted.  But  the  rule  continued  on  the  de- 
fendant until  he  made  out  his  allegations  against  the  printer^ 
who  was  therefore  joined  in  the  rule,  that  both'  of  them  might 
be  before  the  Court. 

In  the  next  term,  Dr.  Middleton  appeared,  and  confessed  in 
Court  that  he  was  the  author  of  the  book,  And  thereupon, 
the  rule  was  discharged  against  the  defendant  and  the  prin- 
ter ;  and  the  doctor  was  committed  until  further  considera- 
tion of  the  matter.  And  within  a  few  days  afte^ards  he  was 
brought  into  Court,  and  Rned  fifty  |)oundsy  and  bound  to  his 
good  behaviour  for  a  year. 

And  so  was  Dr.  Colbatch,  the  same  termj  for  the  like 
offence. 

9th  Modern^  fiage  81. 

The  King  against  Ackworth  and  Others. 

Upon  a  motion  for  an .  attachment  against  the  defendants^ 
upon  an  affidavit  of  their  withdrawing  a  witness  from  giving 
evidence  at  the  assizes,  in  a  trial  had  there  upon  an  inforttja- 
tion  against  certain  sihugglers ;  it  was  shewed^for  cause  wh;p 
an  attachment  should  not  go,  that  the  defendants  had  affida- 
vits to  disprove  the  charge  made  against  them  by  the  affida- 
vits of  the  plaintiff ;  thereupon  those  affidavits  were  now  read 
in  Court :  and  it  was  affirmed  to  be  the  constant  practice,  tha^ 
though  the  affidavits  produced  by  the  plaintiff  were  Very  full 
as  to  the  charge,  yet  if  the  person  denied  such  charge  by  asj 
plain  and  positive  affidavits,  in  such  case  he  should  be  dis- 
charged, and  an  attachment  should  not  go ;  and  that  if  such 
affidavits  were  not  true,  then  the  plaintiff  had  a  proper  re- 
medy, which  was  by  indicting  them  for  perjury.  And  be- 
cause a  man  shall  not  be  in  custody,  and  deprived  of,  his 
liberty,  by  an  attachment,  therefore  this  is  the  only  case  wher# 
a  negative  oath  shall  be  preferred  to  an  affirmative.. 

All  which  was  agreed  by  the  Court,  but  that  the  present 
case  differed  ;  for  the  defendant  did  not  by  his  affidavit  plain- 
ly deny  the  fact  with  which  he  was  charged, 

[Q] 

4th  Burrow3y  fiage  il\tt9. 
Rex  versus  Thomas  Elkiks. 
This  man  had  been  returned,  by  the  sheriff  of  Wilts,  "  gulN 
^  of  rescue  j*'  (upon  an  arrest  of  ipesne.  prgcess)  and  an 
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•ttaebtoeiit  bf  the  Court  had  issued  against  him,  upon  that 
return.  He  was  taken  thereupon^  and  had  been  confined 
feeven  weeks  in  the  county  goal  of  Wilts  $  and  was  after* 
^j^tftli  bailed)  to  appear  in  this  Court :  Which  he  now  did. 

Upon  Friday,  the  first  day  of  this  term,  Sir  Fletcher  Nor* 
>lonf  on  his  behalf,  proposed  that  the  Court  should  imme^ 
diately  proceed  to  punish  him,  without  going  through  the 
ordinary  course  of  his  being  examined  upon  interrogatories, 
88  no  denial  by  himself,  upon  such  examination,  could  ex* 
euse  him^  lU^er  having  been  returned  *'  guilty  of  a  rescue'* 
by  the  sheriff. 

The  Court  were  of  this  opinion.  They  said,  it  would  be 
giving  an  opportunity  to  traverse  the  return ;  which  in  case 
of  a  rescue  returned,  could  not  be  allowed.  And  according- 
ly! they  ordered  him  to  be  brought  up  again  on  this  day. 

And  being  now  brought  up,  Sir  Fletcher  Norton  cited  an 
anonymous  case,  in  S  Salk.  586,  where  Sir  Samuel  Astry, 
said,  *^  it  was  the  constant  course,  upon  the  return  of  a  res-* 
cue,  to  set  four  nobles  fine,  upon  each  offender  ;^*  and  '*  he 
had  it  from  Mr.  Justice  Twysden." 

Lord  Mansfielo.  That  seems  to  be  a  strange  rule :  It 
fkuts  all  rescues,  in  all  cases  and  under  all  circumstances,  on 
the  same  foot. 

The  Court  seemed  inclined  to  have  gone  further  in  the 
present  case :  But  as  the  man  had  already  been  seven  Week* 
lo  prison  s  they  only  fined  him  £.5. 

[R.] 

Pere   WiUianis^  ta^  ^?5. 

PooXi  ii^raua  Sacheveral. 

Tn  a  t>ni  brought  touching  the  real  and  personal  estate  of 
Sacheveral,  deceased,  who  had  issue,  a  daughter,  by  his  first 
irife,  tnjirried  to  the  plaintiff,  Pool,  the  question  was,  Whe* 
ther  the  defendant,  who  before  had  been  Mr.  Sacheveral's 
snaid  servant,  vras  married  to  him  I 

She  admitted  by  the  answer  that  she  had  a  bastard  by  himi 
which  was  yet  living,  but  befo'e  tlie  second  child  was  born 
she  pretended  she  was  manied  to  the  said  Sacheveral-  imd 
that  they  had  been  maiT'ed  in  the  prison  of  the  Fleet,  he  by 
the  name  of  Robeit  Mc.rsball,  and  she  by  the  name  of  Anne 
How  Spinster,  aud  that  the  marriage  was  on  the  S7th  No« 
member,  1705. 
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In  the  spiritual  court  it  was  adjudged  to  be  a  gbod  mar'' 
riage,  and  that  the  sentence  affirmed  b^rthe  delegates;  but 
the  daughter  claiming  title  to  the  moiety  of  the  reai  estate,  a 
trial  at  bar  was  directed  in  C.  B.  where  the  marriage  was 
found  ;  and  afterwards  the  plaintiff's  father  put  an  advertise- 
ment ipto  the  Daily  Courant,  intimating,,  that  whereas  there 
was  an  entry  in  the  register  in  the  Fleet  prison,  of  a  mar* 
riage  there  the  27th  of  November,  1705,  in  the  words  and 
figures  following,  (viz.)  "  November  27,  1705.  Robert  Mar- 
shall of  St.  Martin's  Lane  in  St.  Martin's  Parish,  and  Anno 
How  Spinster:"  Whoever  shall  discover  and  legally  prove 
that  the  said  two  persons  were  then  married,  and  before  and  at 
the  time  of  the  piarriage  were  really  called  and  known  by. 
those  respective  names,  shall  have  a  reward  for  such  discovery 
(^on  legal  proof  of  the  same)  of  &.  100  over  and<  above  all 
legal  charges,  to  be  paid  by  Edward  Fool. 

And  it  was  now  moved  that  Pool  should  be  committed ;  it 
having  been,  formerly  mentioned  before  the  master  of  the 
rolls,  who  ordered  it  to  be  moved  before  the  Lord  Chancellor^r 
2^s  being  a  matter  of  great  moment,  concerning  on  one  side» 
the  liberty  of  the  subject,  and  on  the  other,  the  preservatioa 
of  evidence  from  subornation  and  corruption. 

T*he  motion  being  made  before  Lord  Chancellor,  it  was  by 
him  adjourned  to  the  next  seal,  after  whicb  at  another  day 
the  Lord  Chancellor^  with  great  solenmity,  thus  pronounced' 
his  opinion* 

This  tends  to  the  suborning  of  witnesses,  is  very  danger^ 
ous,  and  not  only  greatly  criminal,  but  is  a  contempt  of  the 
Court,  being  a  means  of  preventing  justice  in  a  cause  no\^ 
depending,  which  is  aggravated  by  the  marriage  having  been* 
pronounced  good  in  the  court  of  delegates,  and.  also  a  verdict 
at  the  bar  of  the  common  pleas  in  its  ikvour ;  and  as  the^ 
Court  may,  so  in  justice  it  ought,  to  punish  this  proceeding* 

It  has  been  objected,  that  nothing  has  been  done  in  con« 
sequence  of  this  advertisement,  no  witness  came  in. 

Rc9fi.  It  does  not  appear  but  that  some  person  would  come 
ixif  were  this  not  discouraged ;  however,  the  person  moved 
against  has  done  his  part,  and  if  not  successful,  is  still  not 
the  less  criminal. 

Object.    This  is  not  an  offer  to  any  particular  person. 

Re^fi.  It  is  equally  criminal  when  the  offer  is  to  any,  for  to 
any  is  to  every  particular  person.    This  advertisement  will 
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come  to  all  persons,  to  roj^^ues  as  well  as  honest  men ;  and  it 
is  a  strange  way  of  argu'mji;  to  sr.y,  that  oftcring  a  reward  to 
one  witness  is  criminal,  but  lluit  i^ffcring  it  to  more  than  one 
is  not  so :  Surely  it  is  more  ciiminal,  as  it  may  corrupt 
more. 

'    Object.     A  person  coming  in  for  such  a  reward  is   no  wit- 
.ness,  for  that  his  testimony  must  be  rejected. 

•  AV«/i.  It  is  so  of  every  witness  suborned  or  bribed  ;  he  is 
no  witness,  if  you  proved  him  bribed. 

Object,  This  matter  is  now  over,  (viz.)  the  sentence  in  the 
spiritual  court  and  the  trial. 

'  Resfi,  It  is  not  over ;  for  suppose,  on  the  reward  offered 
by  this  advertisement,  a  dozen  affidavits  should  come  in,  prov- 
ing what  it  desired  may  be  proved,  this  would  probably  in- 
duce the  Court  to  grant  a  new  triai,  and  might  overturn  all 
the  proceedings  which  have  hitherto  passed.  It  is  a  reproach 
to  the  justice  of  the  nation,  and  an  insuffei-able  thing,  to  make 
a  public  offer  in  print  to  procure  evidence,  and  is  tantamount 
to  saying,  that  such  persons  as  will  come  in  and  swiear,  or 
procure  others  to  swear  such  a  thing,  shall  have  £.  100  re- 
ward ;  tind  this  in  a  cause  now  depending  here  :  If  iC.  100  is 
to  be  allowed,  the  same  reason  will  hold  as  to  the  allowing 
of  £.  500  or  £.  1000.  And  though  the  intention  of  the  per- 
son so  advertising  may  be  innocent,  (and  I,  knowing  the  man, 
believe  it  was  so,  insomuch,  that  if  a  court  may  be  said  to 
have  inclinations  or  impressions  from  thence,  I  must  own>  I 
sf-ioukl  be  influenced  by  my  knowing  Mr.  Pool  to  be  an  honest 
man :)  Yet  the  justice  of  the  court,  nay  the  justice  of  the 
nation  being  concerned  in  so  public  a  case,  I  cannot  dismiss 
the  party,  though  his  counsel  offer  to  pay  costs  to  the  other 
side,  but  in  justice,  and  for  example's  sake,  he  must  stand 
committed. 

[S.] 

Tuckcr*a  Blackatone — Note  E.  EjQtract  from  fiagea  378,  9,  80. 

"  Some  late  incidents  have  given  rise  to  an  opinion  that  the 
common  law  of  England,  is  not  only  the  law  of  the  Ameri- 
can States  respectively,  according  to  the  mode  in  which  they 
may  severally  ha\x  adopted  itj  but  that  it  is  likewise  the  law 
of  the  Federal  government,  a  much  wider  field  for  investiga- 
tion is  therefore  opened."^ 

"  Judge  Elsworth  is  reported  on  a  late  occasion  to  have  laid 
it  down  as  a  general  rule,  that  the    common  law  of  England, 
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is  the  unwritten  law  of  the  United  States,  in  their  national 
or  federal  capiicity.  Judge  Washington  also,  is  said  16  have 
delivered  a  similar  opinion,  upon  another  occasion.  The  like 
opinion  has  been  advanced  on  the  floor  of  tke  federal  house 
of  representalive^^concurrent  opinions  from  such  respectable 
authority  deserve  to  be  candidly   and  respectively  examined." 

"  This  qiie^tion  is  of  very  great  importance,  not. only  as  it 
regards  the. limits  of  the  jurisdiction  of  the  federal  court*  ; 
but  also  as  it  relates  to  the  extent  of  the  powers  vested  in 
the  federal  g^overriment.  For  if  it  .  be  true,  that  the  common 
law  of  England  has  been  adopted  by  the  United  States,  ip 
their  national  or  federal  capacity,  the  jurisdiction  of  the  se- 
veral courts  must  be  co-extensive  with  it ;  or,  in  other  words 
unlimited :  so  also  must  be  the  jurisdiction  and  authority  of 
the  other  hrnnches  of  the  federal  government ;  that  is  to  say, 
their  powers  respectively  must  be,  likewise,  unlimited.  How 
far  this  may  be  the  case,  is  my  present  purpose  to  examine 
with  candour/' 

tT.]  .       / 

Tucker's  Blackitont — Mtt  E.  381,  2,  3,  4'. 

We  are  to  enquire,  whether  the  several  colonies  of  jGreat 
Britain,  which  now  compose  the  United  States  of"  America; 
brought  with  them  the  laws  of  the  mother  country,.  SQ  far  as 
thfey  were  applicable  tq  the  situation  and  circumstances  of  tlac 
colonicfs,'   resj^^ctively,  *  or  not. 

Althbugh  very  little  doubt  upon  this  part  of  our  inquiry^ 
was,  perhaps,  evfen  entertained  in  America,  yet  the  celebrated 
Judge  Blackstone,  in  his  Commentaries  on  the  laws  of  Eng^ 
land,  expressly  denies  that  the  common  law  of  England  as 
such,  had  any  allowance  or  authority  in  the  British  Americ^i\ 
colonies.  "  Plantations,  or  colonies  ia  distant  countries,  as 
he  observes,  are  either  such  where  the  lands  are  claimed,. by 
the  rig^ht'of  occupancy,  only,  by  finding  them  desart  i^nd  un- 
cultivated, and  peopling  them  from  the  mother  country  j .  oi; 
where,  when'  already  cultivated  they  have  either  gainecl  .hy^ 
conquest,"  or- ceded  by.  treaties.  And  both  these  rights  ajce* 
founded  upon  the  law  of  nature,  or  at  least  upon  that  of .  rik?, 
tions.'  But  there  is  a  difference  between  the  two  species  of 
colonies,  with  respect  ta  the  laws  by  which  they  are  bofind. 
For  it  hath  been  held,  that  if  any  uninhabited  country  be  disn 
covered,  and  planted  by  English  subjects,  all  tlie  lingiish  laws 
then  in  being,  which  are  the  birthright  of  every  subject,  arc 
immediately  there  in  force."  Afterwards  he  adds  :  "  But  ii\ 
conquered  ot'  ceded  countries,  that  have  already  laws  of  faeir 
own,  the  king  may  indeed  alter  and  cJiange  those  lawi ;  bu;; 
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]lill  he  docs  actually  change  them,  the  ancient  laws  of  the 
country  remain,  unless  such  as  are  against  the  laws  of  God, 
as  in  the  case  of  an  infidel  country.  Our  American  planta- 
tions are  principally  of  this  latter  sort ;  being  obtained  in  the 
last  century,  by  right  of  conquest,  and  driving  out  the  natives, 
or  by  treaties.  And  therefore  the  common  law,  as  such,  has 
po  allowance  or  authority  there. 

4 

K^  \  apprehend  the  opinion  here  cited  is  not  as  correct  as 
many  others  of  the  learned  commentator,   I  shall  venture  to 
state  some  objections  to  it :  observing  by  the  way,  that  his 
conclusion  is   applicable  only  to  the  colony    of  New-York, 
irhich  was  originally  settled  by  the  Dutch,  and  afterwards 
conquered  by  the  English,  and  ceded  to  the  crown  by  the 
treaty  of  Breda,  in  16^7,  and  perhaps  to  the  adjacent  colony 
of  Jersey,  which  was  likewise  Ceded  by  the   same  treaty,  and 
was  also  peopled  at  that  time  by  the  Dutch,  the  boundaries 
between  the  two  colonies,  being  hpt  then  established.     But 
with  respect  to  the  other  colonies ;  )?hether  they  were  ob- 
tained by  purchase  from  tho^  Indian  natives,  as  was  certainly 
the  case  with  Pennsylvania^  and  as  it  has  been  said,  was  the 
case  with  several  others :  6r  whether  the  terptory  was  ac- 
quired by  conquest  or  by  cession  ;  in  either  case,  as  those 
persons  by  whom   the   colony  was  settled,  were  neither  the 
people  who  were  conquered,  nor  those  who  were  cejled  by 
treaty,  to  a  different  sovereignty  ;  but  the  conquerors  them- 
selves or  colonists,  settling  a  vacant  territory  ceded  by  ti*eaty, 
the  conclusion  here  made  by  Judge  iBlackstone  will  appear 
to   be    erroneous.     For  Baron  *  Puffendorf  informs  Us,  t\\at 
sovereignty,  by  way  of  conquest,,  is  acquired  when  a  nation, 
i(iaving  just  reason  to  make  war  upon  another  people,  reduces 
them  by  the    superiority   of  their  arms  to  the  necessity  of 
thei^cefbrward  submitting  to  the.  goyemmerit  of  the  conquer- 
ors.    And  with  respect  to  countries  ceded  by  treaty,  Grotius, 
tells  us,  it  is  not  thd  people  that  are  alienated,  but  the  per- 
petual right  of  governing  them  as  a  people.     Now  tlie  Bri- 
tish emigrants  by  whom  the.colonies  were  settled,  were  nei- 
ther a  conquered  nor  a  ceded  people,  but  free  citizens  of  that 
state,  by  which,  the  cohcjuest  ^as  made,  or,  to  which,  the 
thfe  territory  was  ceded ;  the  Indians,  the  former  people,  have 
tihiformly  withdra^vn  themselves  from  the  conquered,  or  ced- 
ed, territory.     What  i^  here  s'iaid  by  Mr.  Blackstone,  cannot, 
thefefore,  be  apprticuble  to  any  colony, -^vhich .  was  settled  by 
English   emigrants,  after '  the  Indian  natives  had  ceded,  or 
withdrawn  themselves  from,  tte  territory,  however  applicable 
it  may  *be  to  NcWrYork,  where  the  Dutch  settlers  remained, 
after  they  Were  conquerecf, '  and  after  the  perpetual  right  of 
governing  them   as  a  people,,  was  ceded  by  the  treaty  ©f 
pi'eda  before  mentioned. 


AWENDIX*  $9. 

This  disti^otton  l^el^e^i^  the  EnglijMkxmigrafits,  add  the' 
Indian  nativ^j^ .  being;  iHi^  uxxi^irfitopd^  we  shall  be  able  ta; 
apply  to  the  :*forfl(ieri:Whfit.G«>tiu«  says  upon  this  suhjectv 
viz.    ^'  Wlven  a  p^pie>  b^ome  c<>nf^9kt9  go  to;  form  colonies^; 
it  is  the  originaf  of  anew  and  independent  people ;  for  they, 
are  not  sent  out  to  be  slaves,  but  to  enjoy  equal  privileges 
and  freedom.     This  sentiment  he  adopts  from  Thucydides, 
who,  Speaking  of  the  second  colony,  sent  by  Corinthians  to  E- 
pidamus,  says,  they  o^fl^ftd  ^Jnibllc  htfthie  to  be  given,  that 
s^eh  f^  were  wlUiagjIo  00.  ifaatheP)  •  should  etij'oy  th)^  (»ame 
riglUs  and  pnltilei^e^  .tks  Siiose  wiiclJBfnd  at-home  ;  Which  cON 
responds  precisely  with  the  dlsclnrlHioh  :cdntaih«d  in  Qufeen 
Elizabeth's  charter,  to  Sir  Walter  Raleigh,  bearing  date  March 
25s  I|i9'l,~wherebyr  sHe  ))fothi^es  and en^^s,  thM  for  th6  pur- 
pose of  *'  uniting «i.lfciorc:perfedt  league;  knd  ^khfwty,  such  \an^' 
and  coUiKrieis  >9s  ^he^p&tfeBtees  shotid  settle  Mith  thd  fealmsof 
Englaiid  aad  Ir^nd^iand  for  the  better*  enc<mragenient  6f 
those  who  would  engage  in  the  enterprize,  the  said  countries 
so  to  be  possessed  and  inhabited,  should  from  henceforth  be 
in  illegiwice  aiii  .^rptectwn  of.  iier^h^' heirs  and  sttocessors  ; 
and  further  grants  to  the  said  Sir  Walter  Raleigh,  his  heirs 
and  assigns,  and  to  every  other  person  or  persons,  to  their  and 
evefy  of  their  heirS)  'tjn^  the^  tiAd  ev^y  of  them  that  should 
hereafter  b9jiih«1|iUpg^i»ih<.flfdd  lands,  countries^  and  t^fi*. 
toriesj  should  iB^^miftfeiijJnivewid  enjoy,  all  the  pHvileges' 
of  free  deniaensf  or  peifsfmfe  liative  of  En^andv     The  lik6  eh-*' 
gageinents  a'nd:  sti^k^ioms  ^wvre  cohtained  in  all  th'b>ubce^<i  • 
sive  charters  granted  by  HiS^Z  ^fanuea*  tojtiie- colony  of  Vii%i* 
nia  ;  from  whence  it  seems  probable  that  the  charters  of  all 
the  -other  c^^lonie?'  o^e^mned  %M  saoie. '   If  this  wete  th^  c'a^e, 
we  lAay,  without  •r6c\wrrii\g  to.the  amhority  of  the  writers  im  ' 
the  law  ^  tifttjvo^  :di$el^Iupoi;L  the  gtoondDf  4comp^^^  til^e,' 
that  this  Etiglish  eB&i[gmiMfs.vha  came  out  tbiwuU  4hAfhi§ritfa, 
did ; bdnfi;  witfei  thiam;  ali .  the.  lights. arai;:priWtefeB6rfree  ha^  ^ 
tives  of  J^ngji^iid  ;  .^««it^itaBqueQdy  did  bring  wit^  thetii  thitt  ^ 
portion  of  tl>e  Mwfc  ©fi Jtbe  flnacfther  c^Msntvyf  fw^hicb  Was  neccdsa* 
ry  to  the  cciQ$4r|i^li^  fald^ptot^dti^  of  ^hm6  i^ifglits.  <  A  pe6^' ' 
pie  about  to.  eat%liU9>h«llielinieLvea  inai  ndw^^^dcmtrjr^  tem6td 
from  the  parent  tit^t^^Violiki  equally  :staad!in  need  ^  some  tfit^^  ' 
nioipal.  law»»i;»fid'5i!W)l;kd«ire  aoid  ebcpei^ienoe  to  form  a  code 
adapted  to  th^ii7<i$[lvi9$b>a  knd  cipdannakicb^     The  mumctpaf 
laws  of  the  parent  state  being  better  known  to  them,  than  those 
of  ahy  other  nationj^  it  Ttdftrehte  td .them^^wtMal^  nafturally  be 
had,  for  the  decision  of  all  questions  of  right  and  wi?ong,  which 
should  arise  among  them,  until  leisure  and  experience  should 
enable  them  to  mariqe?  laofts*  better  adaepfed  to  th«r  own  peculiar 
situation.     Th^  law^  of  til©  parent  state,  wmitd,  frofti  this  cir- 
cumstance, acquire  a  tacit  ^utlvortty,.  and  reception  itlfeitl^tt^s 
to  which  thjcy  wei:^  Hppiieableo    Of  this  appScabilitj^fftef^i^^^' 
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nists  themselves  could  be  the  only  competent  judges  ;  the 
grant  of  a  legislature  of  its  0¥m,  to  each  colony,  was  a  full  re- 
cognition of  this  principle,  on  the  part  of  the  crown  :  and  sanc- 
tioned the  exercise  of  the  right,  thereby  recognized,  on  all  fu- 
ture occasions. 

[U.] 

Skip  v9.  Harwood. 

There  was  a  decree  in -chancery,  for  a  receiver  to  collect  in 
the  partnership  debts,  and  that  Mr.  Hafwood  should  not  dis- 
pose of  any  part  of  the  dead  stock  : 

.  The  morning  of  the  decree^and  after  it  h«d  passed  Mr.  Har- 
wood,  removed  250  butts  of  beer,  in  a- fraudulent,  collusive  ' 
manner,  in  order  to  evade  the  decree  he  expected  would  be 
made  in  the  cause,  for  he  was  present  in  Court  during  the 
hearing. 

.  A  few  days  afterwards,  Harwood  comnaitted  an  act  of  bank- 
ruptcy. 

I .  ■■•.-' 

.  The  .assignees  under  the  commission,  who  are  in  possession 
of  the  goods  that  were  clandestinely  conveyed  away,  insist  that 
the^  Imve  a  right  to  detain  them,  notwithstanding  the  decree 
%Yhiph  Mr.  Skifi  has  obtained,  and  that  he  must  now  come  in 
in^ripa99er  with  other  creditors  under  the  commission,  particu- 
larly asf  the  decretal  ozsder  had  not  passed. 

LoRp  CHANCE1.L0R.  As  to  what  has  been  insisted,  that  the 
decretal  order  id  not  actually  passed,  and  therefore  Mr.  Har- 
woo4:is  not  guilty  of  a  contempt,  his  lordship  said,  where  a  per- 
son, as  Mr.  Harwood.  has  done,  attends  a  <cause  to  which  he  is  a 
defendant,  the  whole  time  of  the  hearing,  and  had  notice  of  the 
decree,  by  being  present  when  it  was  pronounced  In  Court,  if 
h^  does  any  act  that  is  a  contravention  to  the  decree,  he  is  guil-. 
t}L,of  a. contempt,  and  punishable  for  it,  notwithstanding  the 
decretal  ordeyis.not.drawn  up  ;  and  t^ere  afe  several  instan- 
cy of  this  kind,,  or  ottkerwise  it  would  be  extremely  easy  to« 
elud^  4^prees,  somejcif  which  in  their  natutfle' require  a  conside- 
rable lengfih  of  time,  bcfiane  they  can  be  compfcatly  drawn  up. 

Lord  Ilardwicke  committed  Mr.  Harwood  to  the  Fleet  for 
his  contempt. 

.        tvo 

Thomas  Jonee^  Refiori s-^lTS, 

.        The  KiNd  against Steward  of  .  .   .  . 

The  ^defendant,  appeared  upon  an  attachment,  and  being  ex- 
am^nedon  interrogatpriesy  ke  confessed  that  a  writ  of  Aabca^ 
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torfivA  was  delivered  to  him  to  have  the  body  of  one  in  his  cus- 
tody in  this  Court,  and  that  he  would  have  done  it  but  the  pri- 
soner refused  to  pay  the  charges  and  fees  of  his  carriage.  Per 
cur.  this  matter  cannot  excuse  the  contempt ;  for  the  king's 
writ  ought  to  be  obeyed,  and  the  Court  shall  tax  the  charges, 
and  compel  payment,  if  the  officer  and  the  prisoner  and  plain- 
tiff cannot  agree,  or  payment  be  not  made  according  to  the 
agreement.  And  this  was  affirmed  by  Liveaay^  Secondary^ 
and  others  to  be  the  course  of  the  Court  tho'  some  of  the  coun- 
sel said  the  contrary.  And  though  the  defendant  being  exa- 
mined upon  interrogatories  for  exacting  bail  of  ^  200  on  an  ac* 
tion  of  battery  in  the  Court  whereof  he  was  the  steward,  and 
imprisonment  of  the  defendant  there  for  want  of  such  bail 
(which  the  Court  here  declared  to  be  a  great  oppression) 
and  upon  other  matters  of  contempt ;  he  had  denied  the  said" 
matters  upon  his  oath,  yet  the  court  proceeded  to  the  exa- 
mination of  the  said  matters  also,  and  did  sot  discharge  him 
upon  his  oath  (as  is  th«  case  where  no  contempt  is  confesised) 
and  finding  the  defendant  guilty,  committed  him  to  the  mar- 
shal, where  he  remained  in  custody !for  9  or  10  days.  And  af- 
terwards, on  his  petition,  and  paying  a  small  fine  and  costs  to 
the  prosecutor  was  discharged. 

[W.] 
6rA  Modem — /r.  7^, 

Saunders  againat  Melhuish. 

Melhuish  had  got  an  unknown  person  to  assume  the  name 
of  tenant  in  possession,  and  to  personate  him  in  receiving  a 
declaration  in  ejectment  ;  and,  upon,  the  usual  affidavit,  tricked 
the  plaintiff  out  of  his  possession. 

And  the  matter  being  made  out  by  affidavit^  and  even  by  the 
affidavits  of  the  two  comrogues,  viz.  he  that  delivered,  and  the 
other  that  received  the  declaration. 

The  Court  ordered  restitution,  for  no  man's  possession  ought 
to  be  disturbed  upon  the  affidavit  of  such  infamous  witnesses. 

-  And  Melhuish,  the  plaintiff  in  ejectment,  attending,  was 
committed  to  answer  interrogatories.  For  Holt,  Chief  Justice, 
said  when  one  is  put  to  answer  interrogatories  for  a  fact  fully 
proved  against  him,  he  ought  to  answer  in  custody ;  but  where 
it  is  any  thing  doubtful  the  course  is  to  put  him  to  answer, 
that  is,  to  bind  him  by  recognizance  to  answer.  And  in 
either  case,  if  they  purge  themselves  upon  oath  they  are  dis- 
charged, but  they  may  be  prosecuted  for  perjury* if  they 
swear  false.  And  if  the  interrogatories  be  not  exhibited  in 
four  days,  by  the  course  of  the  Court  they  are  discharged. 
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Zth  Modem — 110—5.  1?. 

Upon  a  motion  for  sm  attachment  af»&iiist  the  defendant,  and 
one  Fureel^  an  attorney,  for  feul  ppactiee,  and  feir  oppressin|;' 
plaintiflTt  for  threatening  to  take  him  up  by  a  warrant  of  the 
Chief  Justice)  and  by  colour  thereof  getting  some  money  ftxun 
hiKiy  and  a  note  under  his  hand  te  pay  more  for  not  sending 
him  to  ^^ev^aUJ  lor  a  trespass  they  pretended'  to  be  done  by 
his  wife. 

A  rule  waa  made  for  them  to  shew  eause,  on  such  a  day, 
why  on  atSecAment  should  net  go-  against  them. 

•  And  upon  that  day,  they  appeared  and  produced  several  af^ 
idavita,  which  were  read  in  Court,  and  by  which  they  denied 
the  oharge,  but  net  positive^  and  diree^. 

And  it  appearing  by  the  affidavits,  that  the  fact  was  done  by 
the  wife,  there  was  no  colour  te  procure  the  warrant  of  the 
Chief  Justice  against  the  husbavtd  ^  and  it  ftirther  appearing 
that  the  attorney  had  indorsed  this  note  to  another,  on  pur- 
pose to  load  the  plaintiff  with  an  action,  he  was  ordered  to 
stand  committed  until  be  sbo«»M  answer  interrogatories^  which 
were  to  be  filed  in  four  c{ay9. 

And  afiterwarda,  in  answer  to  the  tnterrogtUoriea  he  swore 
eff  aH  that  was  charged  agaii^t  him,  fto  which  he  was  in- 
dicted, fiad  CQBvicted  oi  JUrjury, 

[Y.] 

jpalluB!:  Fefiort^'rr^So2':r-J\rotes, 

«  With  respect  to  the  address,  itself,  Mr.  Lewies  afiatysed 
its  offensive  parts,  in  order  to  shew  that  it  treated  the  judges, 
wlthi  ki^Aent  oppfobium  ;  that,  in  some  respects,  it  was  m- 
cgammiiM  with  truth,  and  that,  in  its  general  operation^  it 
was  intended,  and  could  not  fail,  to  excite  resentment  agsunst 
Brow^  th.^  plaintiff,  ufud  compassion  for  OswaJd,  ^e  defen- 
4mt,  Id  ^e  c^use. 

He  nowr  proceeded  to  consider  the  mode  of  puni^hmenti 
wbkh  formed  a  material  part  of  Mc.  Oswald's  complaint,  and 
Vft  aup{K>it  of  its  legality,  referred,  generally^  to  the  autho- 
v^^  which  he  had  already  cited.  He  observed  that  much 
«J^liii»ftti««L  had  been  wasted  upon  this  topic ;  and  tbat  the 
Hfooee^tog  by  attachment  had  been  vehemently  reprobated 
as  the  cEeatui  e  of  the  Court  of  Star  Chamber     Though  that 
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Court  might  have  employed  the  process  of  attachment  (of 
which,  however,  he  did  not  recollect  an  instance)  yet,  he  in- 
sisted, that  it  was  idle  and  absurd  to  consider  it  as  the  crea- 
ture of  a  jurisdiction,  whose  own  existence  was  of  a  much 
later  date,  than  that  of  the  subject  to  which  we  are  told  it  gave 
birth.  To.  prove  this,  he  stated  that  the  Court  of  Star  Cham- 
ber was  not  instituted  till  the  year  1368  ;  that  Magna  Charta 
was  confirmed,  ar  least  1 13  years  before  that  time  ;  and,  as  all 
the  authorities  concur,  in  declaring  that  the  process  by  attach- 
ment is  as  ancient  as  the  laws  themselves,  and  that  it  was  con- 
firmed  by  Magna  Charta,  its  origin  is  consequently  long  antece- 
dent to  that  of  the  Court  of  Star  Chamber,  4  Black.  Com,  280, 
381,  282,  283,284,285. 

But  he  argued,  with  great  strength  and  perspicuity,  that  the 
process  of  attachment,  which  in  practice  was  multiplied  into 
innumerable  uses,  was  essential  to  the  administration  of  jus- 
tice ;  and,  that  if  the  exercise  of  this  power  was  suppressed, 
the  courts  themselves  might  as  well  be  annihilated.  He  re- 
presented, that  it  was  an  established  principle  in  law,  that  one 
Court  could  not  punish  a  contempt  committted  against  another, 
then,  continued  he,  how  shall  the  Common  Pleas  repel  an  in- 
jury of  that  nature  ?  It  is  not  vested  with  any  criminal  juris- 
diction, it  cannot  impannel  a  grand  jury,  nor  try  an  indictment ; 
the  only  remedy,  therefore,  which  the  case  can  admit,  is  by  an 
attachment.  He  applied  the  same  i:easoning  to  the  Supreme 
*  Court ;  and  with  respect  to  the  Orphans  Courts,  the  Courts  of 
Admiralty,  and  the  Courts  of  the  Registers  of  Wills,  &c.  he 
observed,  that  their  proceedings,  according  to  the  civil  law, 
were  totally  independent  of  juries  ;  and  that  consequently  if 
they  were  deprived  of  the  process  of  attachment,  it  was  in  vain 
for  them  to  decide  and  to  decree,  for  they  would  then  be  with- 
out any  means  to  enforce  obedience  to  their  decisions  and  de- 
crees. Nay,  he  added,  that  without  this  power,  the  legislature 
itself  would  be  exposed  \o  wanton  insult  and  interr^iption  ;  and 
that  letters,  such  as  he  had  received,  menacing  his  existence 
for  his  conduct  on  the  present  occasion,  might  be  written  and 
avowed  with  absolute  impunity. 

He  then  enumerated  many  instances  in  which  gross  injustice 
woujd  take  place,  but  for  the  intervention  of  this  summary 
proceeding.  Where  a  sheriff  refuses,  or  neglects  to  return 
4  writ  ;  or  to  pay  money  which  he  has  received  upon  an  ex- 
ecution ;  where  an  inferior  Court  refuses  to  transmit  a  record  ; 
a  witness,  or  juryman,  to  attend  or  be  sworn  ;  and  where  a  de- 
fendant ill  ejectment  refuses  to  pay  costs,  after  a  nonsuit,  for 
want  of  a  confession  of  lease  entry  and  ouster  ;-, — in  all  these 
and  many  other  cases  he  demonstrated,  that  the  great,  efficient 
remedy,  was  by  an  attachment  to  be  issued  against  the  d^hn^ 
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quent.  In  tracing  the  antiquity  of  the  process  by  attachments 
he  remSirked,  that  it  was  admitted  to  be  a  part  of  the  common 
law,  by  the  most  authoritative  writers  ;  and  that  the  common 
law  was  a  compound  of  the  Danish,  Saxon,  Norman,-  Pict,  and 
civil  law— I  Black,  Com,  63.  As,  therefor©,  the  attachment  i» 
derived  from  the  civil  law,  and  the  civil  law  was  introduced  in- 
to England  by  the  Romans,  early  in  the  first  century,  he  tho^t 
it  impracticable  at  this  day  to  ascertain  hs  source  ;  but  insisted 
that  enoligh  appeared  to  prove  it  to  be  of  immemorial  iisage^ 
and  a  part  of  the  law  of  the  land. 

He  then  adverted  to  the  leading  objection  made  by  the  ad- 
Tocates  for  Mr.  Oswald,  that,  however  the  process  of  attach- 
ment might  be  legal  in  England,  it  was  not  so  in  Pennsylvania. 
From  a  decision  in  the  time  of  Judge  )Cinsey,  he  shewed,  that 
before  the  revolution,  an  attachment  had  issued  for  a  contempt, 
and  that  the  party  had,  in  fact,  answered  certain  interrogatories 
filed  by  order  of  the  Court,  so  that  it  only  remained  to  enquire, 
whether  any  alteration  had  been  introduced  by  the  constitution 
of  the  state.  In  the  24th  section  of  that  instrument,  it  is  de- 
clared,  that  "  the  Supreme  Court,  and  the  several  Courts  of 
Common  Pleas  of  this  commonwealth,  shall,  besides  the  pow- 
ers usually  exercised  by  such  Courts,  have  the  powers  of  a 
Court  of  Chancery,  so  far  as  relates,  &c."  Now,  as  it  appears 
by  the  case  which  occurred  while  Mr.  Kinsey  was  Chief  Jus- 
tice, that  the  power  of  issuing  attachments  was  usually  exer- 
cised by  the  Supreme  Court,  so  far  from  altering  the  law,  this 
is  a  direct  confirmation  of  the  jurisdiction  of  the  Court,  for  the 
greater  naturally  includes  the  less  ;  and  if  the  Court  is  vested 
with  all  its  former  powers,  by  what  possible  construction  can 
we  deprive  it  of  this  ?  But  it  is  answered,  that  a  section  in  the 
bills  of  rights  provides,  that  "  in  all  prosecutions  for  criminal 
offences,  the  trial  shall  be  by  jury,  &c.**  True  ;  but  the  whole 
system  must  be  taken  together  ;  or,  if  we  examine  a  particu- 
lar part,  it  must  be  with  a  recollection  of  the  immediate  sub- 
ject to  which  that  part  relates.  For,  othervrise,  this  very  sec- 
tion might  as  properly  be  brought  to  prove,  that  the  Judges 
could  not  be  impeached,  (since  surely  that  is  not  a  trial  by  jury) 
as  that  they  have  not  the  power  of  issuing  attachments.  All 
cases  proper  for  a  trial  by  jury,  the  bill  of  rights  clearly  meant 
to  refer  to  that  tribunal  ;  but  can  any  thing  more  explicitly  de- 
monstrate, that  the  framers  of  the  constitution  were  aware 
of  some  cases,  which  required  another  mode  of  proceed- 
ing than  their  declaration,  that  "  Trial  shall  be  by  jury  as  here- 
tofore ?  Who  will  assert  that  contempts  were  ever  so  tried  ? 
Who  will  hazard  an  opinion,  that  it  is  possible  so  to  try  them  ? 

But  does  not  the  constitution  of  Pennsylvania  further  distin- 
guish between  the  laws  of  the  land,  and  the  judgment  of  our 
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peers;  furnishing,  a,  striking  alternative,  by  the  disjunctive 
particle  or  ?  This  very  sentiment,  expressed  in  the  same 
words,  appears  in  the  Magna  Charta  of  England,  and  yet.Black-^ 
stone  uaeqjLii vocally  inform  us,  that  the  process  of  attachment 
was  confirmed  by  that  celebrated  instrument.  In  the  l4tK 
chapi  of  Magna  C'.harta,  it  is  also  said,  that  "  no  amercement 
shall  be  assessed,  but  by  lawful  men  of  the  vicinage ;"  and 
whoy  that  is  at  all  acquainted  with  the  law,  or  with  the.  reasoa 
oTthe  law,  can  think  it  possible,  in,  that  case,,  to.  p^ursue 
the  generality  of  the  expressioai . 

From  these  analogous  principles,  therefore,  and  the  com^ 
struction  of  ages,  we  may.  safely  argue  on  the  present  oc- 
casion. Put  the  wild  and-  hypothetical  interpretations,  which 
some  men  have  offered^  would  inevitably  involve  us  in  a. 
labyrinth  of  error,  and  eventually  endanger  that  liberty,  which, 
they  possess,  and. every  honest  citizen  must' wish,  to  preserve. 
As  to  the  manner  of  proceeding  upon  the .  attachment,  the 
Court  on  this  occasion  have  followed  the  precedent  in  Mos- 
ley  s  Rep.  250.  where  it  is  liberally  said,  that  the  defendant 
•hall  not  be  permitted  to  be  examined  to  bring  himself  into 
contempt ;  but  upon  proof  of  the  contempt,  he  shall  be  allow-- 
ed  to  piirge  himself, upon  his  oath.. 

Upon  the  whole  Mr.  Lewis  concluded,  that  the  only  grounds . 
©f  impeachment,  were  bribery,  corruption,  gross  partiality, 
or  wilful  and  arbitrary  oppression  ;  and  that  as  none  of  these 
had  been  proved,  Mr.  Oswald's  memorial  ougjht^to  he.dis-- 
missed.  He.  said,  indeed,  that  it  would  be  preferable  ta  return . 
to  the  state  of  nature,  than  to  live  in  a. state. of  society,  upon, 
the  terms  which  the  memorial  presented  ; — iterms  which  , 
left  the  weak  and  the  innocent  a  prey  to  the  powerful  and  . 
the  wicked  ;  and  which  gave  to  falsehood  and  licentiousness, , 
aU  that  was  due  to  freedom  and  to  truth. 

When  Mr.  Lewis's  argument  was  closed,  Mr.  Findley, . 
a  member  from  Westmoreland,  rose,  and  delivered  his  senti- 
ments, with  great  ability  and  precision.  He  acknowledged, 
that  he  had  received  great  information  and  pleasure,  from 
the  learned  and  eloquent  speech  of  the  member  who  preceed- 
ed  him  ;  but  he  thought  it  was  unnecessary,  upon  the  present 
'occasion,  to  explore  the  dark  and  distant  periods  of  juridical 
history.  The  rights  and  immunities  which  formed  the.  great 
object  of  the  revolution,  he  contended,  were  capable  of  an 
easy  and  unequivocal  definition  ;  they  were  not  of  such  re- 
mote antiquity  as  to  be  lost  even  to  the  feelings  of  the  people ; 
and  the  constitution  of  the  state  was  the  only  proper  criterion,. 
by  which  they  could  be  judged  and  ascertained,  He^  did 
not,  therefore,  intend  to  pursue  Mr.  Lewis;  in  the  tract  or 
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legal  disquisition;  but,  appealing  confidently  to  the  instm-' 
ment  itself,  he  deemed  it  to  be  his  duty  to  pronounce,  that 

.  the  decision  of  the  Supreme  Court  was  a  deviation  from  the 
spirit  and  the  letter  of  the  frame  of  government.  In  doing 
this,  he  observed,  that  he  did  not  mean  to  assert,  that  any 
ground  had  been'  shown  for  the  impeachment  of  the  -judges. 

.  But,  on  the  contrary,  he  agreed  with  Mr.  Lewis,  that  bribery^ 
corruption,  or  a  wilful  and  arbitrary  infraction  of  the  law. 
were  the  only  true  causes  for  instituting  a  prosecution  of 
that  nature ;  and  his  candor  readily  induced,  him  to  believe, 
that  as  none  of  these  had  been  proved,  neither  did  any  of  them 
actually  exist  on  this  occasion.  But,  he  said,  it  was  dtie  to 
the  dearest  interests  of  posterity,  that  the  legislature  should 
act  with  that  circumspection,  should  decide  with  that  wisdom 
which,  leading  on  the  one  hand,  to  an  acquittal  of  the  judges, 
did  not  tend,  on  the  other,  to  establish  a  baneful  and  destruc- 
tive precedent.  It  was  in  this  point  of  view,  that  the  pre- 
sent proceeding  presented  itself  to  his  mind,  as  a  matter 
of  the  greatest  magnitude  ^nd  importance ;  and  he  said  it 
were  better  far  that  Mr.  Oswald  had  suffered  in  silence  and 
obscurity,  than  that  the  attention  of  the  legislature  should 
be  awakened,  only  to  give  additional  strength  and  authoritj 
to  the  mistaken  judgment  of  the  Court. 

[Z.] 

If  the  contempt  be  committed  in  the  face  of  the  Court 
the  offender  may  be  instantly  apprehended  and  imprisoned, 
at  the  discretion  of  the  judges,  without  any  further  proof 
or  examination.  But  in  matters  that  arise  at  a  distance  and 
of  which  the  Court  cannot  have  so  perfect  a  knowledge,  unless- 
by  the  confession  of  the  party  or  the  testimony  of  others, 
if  the  judges  upon  affidavit  see  sufficient  ground  to  suspect 
that  a  contempt  has  been  committed,  they  either  make  a 
rule  on  the  suspected  party  to  show  cause  why  an  attach- 
ment should  not  issue  against  him ;  or  in  very  flagrant  in- 
stances of  contempt  the  attachment  issues  in  the  first  in- 
stance; as  it  also  does  if  no  sufficient  cause  be  shown  to 
discharge,  and  thereupon  the  Court  confirms  and  makes 
absolute  the  original  rule.  This  process  of  attachment  is 
lAerely  intended  to  bring  the  party  into  Court;  and  when 
there,  he  must  either  stand  committed,  or  put  in  bail,  in  order 
to  answer  upon  oath  to  such  interrogatories  as  shall  be  ad- 
,  ministered  to  him  for  the  better  information  of  the  Court 
with  respect  to  the  circumstances  of  the  contempt.  These 
interrogatories  are  in  the  nature  of  a  charge  or  accusation 
and  must  by  the  course  of  the  Court  be  exhibited  within  the 
first  4  days ;   And;  if  any  of  the  interrogatories  is  improper. 


APPENDIX.  ar 

I 

the  defendant  may  refuse  to  answer  it,  and  move  the  Court 
to  have  it  struck  out.  If  the  party  can  clear  himself  upon 
oath  he  is  discharged;  but  if  perjured,  may  be  prosecuted 
for  the  perjury.  If  he  confesses  the  contempt  the  court 
will  proceed  to  correct  him  by  fine  or  imprisonment,  or  both, 
and  sometimes  by  a  corporeal  or  in&mous  punishment.  If 
the  contempt  be  of  such  a  nature  that  when  the  fact  is  once 
acknowledged,  the  Court  can  receive  no  farther  information; 
by  interrogatories  than  it  is  already  possessed  of  (as  in  the 
case  of  a  rescous)  the  defendant  may  be  admitted  to  mak& 
such  simple  acknowledgment,  and  receive  his  judgment,  with* 
out  answering  to  any  interrogatories :  but  if  he  wilfully  and 
obstinately  refuses  to  answer,  or  answers  in  an  evasive  man* 
ner,  he  is  then  clearly  guilty^  of  a  high  and  repeated  coUi* 
tempt,  to  be  punished  at  the  discretion  of  the  Court. 

[A.  A.] 

jfn  act  for  the  advancement  of  juatice^  and  more  certain 

admirdtitration  thereof. 

Whereas  King  Charles  the  second,  by  his  royal  charter 
to  William  Penn,  esq.  for  erecting  this  country  into  a  province, 
did  declare  it  to  be  his  will  and  pleasure,  that  the  laws  for 
regulating  and  governing  of  property  within  the  said  province, 
^  as  well  for  the  descent  and  enjoyment  of  lands,  as  for  the 
enjoyment  and  succession  of  goods  and  chattels,  and  likewise 
as  to  felonies,  should  be  and  continue  the  same,  as  they  should 
be  for  the  time  being  by  the  general  course  of  the  law  in  the.- 
Kingdom  of  England,  until  the  said  laws  shall  be  altered  by 
the  said  William  Penn,  his  heirs  or  assigns,  and  by  the  free- 
men of  the  said  province,  their  delegates  or  deputies,  or  the 
greater  part  of   them:    And  whereas  it  is  a  settled  point,, 
that  as  the  common  law  is  the  birth-right  of  English  sub* 
jects,  so  it  ought  to  be  their  rule  in  British  dominions :  But 
acts  of  parliament  have  been  adjudged  not  to  extend  to  these 
plantations,  unless  they  are  particularly  named  in  such  acts  : 
Now,  forasmuch  as  some  persons  have  been  encourag:ed  to 
transgress  certain  statutes  against  capital  crimes,  and  other 
enormities,  because  those  statutes  have  not  been  hitherto  fully: 
extended  to  this  province. 

Ut.  Therefore,  lest  there  should  be  any  further  fidlure 
in  that  behalf.  Be  it  enacted^  That  all  inquests  and  trials  of 
high  treason  shall  be  according  to  the  due  order  and  course 
of  the  common  law,  observing  the  directions  of  the  statute 
laws  of  Great  Britain,  relating  to  the  trials,  proceedings  and 
judgments  in  such  cases. 
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[B.  B.3 

Charter  to  William  Pinrij  Esq* 

Charlei  the  fecond,  by  the  grace  of  God,  king  of  England* 
Scotland^  Francei  and  Ireland,  defender  of  the  faith,  See* 
To  all  to  whom  thefe  prefents  (hall  come.  Greeting: 

Whereas,  our  tnaHy  and  well  beloved  fubjed,  William 
Penn,  Efquire  ;  fon  and  heir  of  Sir  WiHiam  Penn,  deceafed, 
(out  of  a  commendable  delire  to  enlarge  our  Englifh  empire, 
and  promote  fuch  ufeful  commodities  as  may  be  of  benefit  to 
111  and  our  dominions,  as  alfo  to  reduce  the  ravage  natives  by  a 
gentle  and  jufl  manner  to  the  love  of  civil  fociety  and  chriRian 
religion)  hath  humbly  befought  leave  of  us  to  tranfport  an 
ample  colony  unto  a  certain  country  herein  after  defcribed,  in 
the  parts  of  America  not  yet  cultivated  and  planted  ;  and  hath 
likewife  humbly  befought  our  royal  majefly  to  give,  grant,  and 
confirm  all  the  faid  country,  with  certain  privileges  and  jurif* 
didions,  requifite  for  the  good  government  and  fafety  o£  the 
faid  country  and  colouyi  to  him  and  his  heirs  forever* 

[C.  C.] 

An  act  to  revive  and  put  in  force  such  and  so  mueb  of  tie  fate- 
laws  of  the  Province  of  Pennsylvania  as  is  judged  necessary 
to  be  in  force  in  tbis  Commonwealtbt  and  to  revive  and  es» 
tablisb  the  Courts  of  Justice^  and  for  other  purposes  therein^ 
mentioned* 

Sect*  I.  Whereas  by  the  unconllitutional  power  claimed  by 
the  Britifh  king  and  parliament  over  the  American  colonics, 
and  the  cruel  and  oppretfive  meafures  which  the  faid  king  and 
parliament  have  purfued  to  eflabliOi  that  power,  it  became 
necelTary  for  the  colonies  to  declare  themfelves  free  and  inde- 
pendent dates,  which  was  accordingly  done  purfuant  to  a  re- 
folve  of  the  Continental  Congrefs;  Whereupon  all  authority 
being  in  any  perfon  under  the  faid  king  confcquently  xeafed, 
.  and  the  laws  ena^lc'd  by  his  rcprefcntativcs  here  became  of  no 
force  or  effedk,  although  the  fame  were  for  the  moft  part  fuited 
to  the  circumftances  of  the  people  :  And  whereas  it  is  abfo- 
lutely  ncceffary,  for  the  well  governing  every  (late,  that  laws 
properly  adapted  to  the  circumftances  of  the  inhabitants  be  at 
all  times  in  force. 

Skct.  2.  Be  it  therefore  enacted^  and  it  is  hereby  enacted^ 
by  the  representatives  of  the  freemen  of  the  commonwealth  of 
of  Pennsylvania  in  general  assembly  met,  and  by  the  authority 
of  the  same,  That  each  and  every  one  of  the  laws  or  adls  of 
general  affcmbly  that  were  in  force  and  binding  on  the  inhabi- 
tants of  the  faid  province  on  the  fourteenth  day  of  May  lafl, 
(hall  be  in  force  and  binding  on  the  inhabitants  of  this  Aate 
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from  and  after  the 'tenth  day  of  February  next,  as  £My  and 
cffeAually  to  all  intents  and  piirpofes  as  if  the  faid  laws  and 
each  of  them  had  been  made  and  cnadled  by  this  general  alTem* 
bly  ;  and  all  and  every  perfon  and  perfons  whofoever  are  hereby 
enjoined  and  required  to  yield  obedience  to  the  faid  laws  as  the 
cafe  may  require,  until  the  faid  laws  or  a£ls  of  general  alTcmbly 
refpedtively  ihall  be  repealed,  or  altered,  or  until  they  expire 
by  their  own  limitatron  ;  and  common  law  and  fucb  of  the  Ha- 
tute  laws  of  England  as  have  heretofore  been  in  force  in'  the 
faid  province,  except  as  -is  hereafter  excepted* 

[B.  D.] 

2i  Atkins — page  488-9. 

Baker  versujf  Hart. 

There  was  an  order  made  juft  before  the  lail  long  vacationi 
for  the  appointing  a  receiver  of  the  rents  of  ah  eftate,  in  the 
iiland  of  Sheppey,  belonging  to  the  late  Admiral  Hofier.  It 
being  necelTary  tor  the  mafler  to  enquire  into  the  circumftan* 
CCS  of  the  perfon,  propofed  for  a  receiver^  and  likewife  of  his 
fureties,  it  was  impoilible  to  complete  it  before  the  long  vaca- 
tion, fo  that  the  parties  intereQed  in  this  affair,  were  apprehen- 
five  that  the  tenants  would  pay  their  rent  into  an  improper 
hand,  and  therefore  upon  confultation  with  the  mader,  how 
they  might  prevent  this  inconvenience,  he  advifed  them  to  print 
the  order  with  the  recitals  of  the  mod  material  fadls  in  the 
caufe,  relevant  to  the  order,  and  to  difperfe  it  among  the  te- 
nants, which  was  done  accordingly.  Some  other  parties  in  the 
caufe,  apply  now  by  petition  to  the  Court,'  inGding  that  the 
printing  this  order  was  a  contempt  of  this  Court,  and  efpecial- 
ly  the  recital  part  of  it,  which,  as  it  is  &ngle  and  detached  from 
the  red  of  the  caufe,  may  look  in  the  eye  of  the  world,  as  a 
reflcdtion  upon  the  perfons  named  in  them. 

Lord  Chancellor.  I  am  very  far  from,  approving  of  the 
method  which  has  been  taken  of  printing  this  order,  but  will 
always  difcountenance  fuch  practice,  whenever  I  meet  with  it. 

As  to  this  particular  cafe,  it  is  not  at  all  like  the  cafe  of 
Huggonfon,  the  printer  of  the  Champion,  becaufe  there  he  did 
not  verbatim  print  the  proceedings  in  the  caufe,  between  the 
executors  of  Major  Roach,  and  his  widow,  but  by  way  of  nar- 
rative took  upon  him  to  abufe  fome  perfons,  who  had  made  af- 
fidavits in  the  caufe,  and  likewife  the  executors,  and  therefore 
was  extremely  different  from  the  prefent  cafe  ;  for  here  docs 
not  appear  thp  lead  intention  of  refleaing  upon  the  perfona 
aamed  in  the  printed  order,  but  done  merely  by  the  advice  of 
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the  inafter,  to  prevent  the  tenants  from  paying  tlie  rent  impra- 
perly,  and  to  impound  it  in  their  hands,  till  there  fhould  be  a 
perfon  appointed  by  the  mailer  to  receive  it. 

I  could  "wifti  that  the  orders  of  this  Court,  were  framed  with 
the  fame  (implicity,  as  orders  made  by  the  Courts  of  common 
law  ;  and,  to  be  fure,  in  a  great  many  inftances  they  might  ; 
but  in  fomc  fpecial  orders,  the  recitals  of  the  principal  fad!s 
which  induced  the  Court  to  make  thefe  orders,  are  neceffarily 
inferted,  and  as  the  drawing  orders  in  chancery,  have  been 
for  a  long  time  pra6iiced  in  this  manner^  I  will  not  take  upon- 
me  to  alter  the  courfe  of  them. 

As  to  the  complaint  itfelf  in  the  prefent  cafe,  I  am  of  opini- 
on upon  the  particular  circumflances,  and  plain  intention  in  do- 
ing it,  that  though  it  is  not  a  practice  I  approve  of,  yet  it  was 
innocently  done,  and  confequently  was  no  contempt  of  this 
Court  ;  and  as  to  this  part  of  the  petition  his  lordihip,  or- 
ilered  the  fame  to  be  difmificd. 

[E.  EO 

\st  Ballasts  report s^-^TA'^Respuhlica  vs.  Mesca  et  al. 

This  was  an  indictment  againd  four  Italians^  for  the  murder 
of  Captain  Pickles^  and  upon  the  arraignment  of  the  prifoners, 
the  Court  ailigned  counfel,  who  challenged  the  array,  and  mov- 
ed for  an  award  of  a  tales  de  medietate  lingua  ;  but  the  attor- 
ney general  controverted  the  propriety  of  the  motiony  and  aa 
argument  took  place. 

In  this  cafe,  the  Chief  Juftice  M^Kean^  in  delivering  the 
opinion  of  the  Court,  among  other  things  faid— -"  The  point 
before  the  Court  has  been  well  argued  ;  and  on  a  full  conlide- 
ration  of  the  fubjedl,  we  now  find  little  difficulty  in  pronounc- 
ing our  decifion.  The  firft  LegiQature  under  the  common^ 
vealtb^  has  clearly  fixed  the  rule,  refpedting  the  extendon  of 
British  Aatutes,  by  enabling  that  *-<  sucb  of  the  statutes  as 
have  been  in  force  in  the  late  province  of  Pennsylvania  fhould 
remain  in  force,  till  altered  by  the  Legifiature  :"  And  it  ap- 
pears in  evidence  that  the  38th  £dw.  3,  c.  13,  has  been  in 
force  in  the  late  province,  fince  a  trial  per  medietatem  lingua 
was  allowed  in  the  cafe  of  a  burglary  committed  by  one  Otten- 
reed,  in  the  manfion-houfe  of  Mr.  Clifford."  <<  On  the  ground 
of  the  precedent  which  has  been  (hewn,  we  hold  ourfelves  bound 
on  thia  occafion,  to  allow  the  challenge|  and  to  grant  a  trial' 
ffcr  medietatem  lingum. 
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.  ,     ..  Sawkins,  h:  2.  p.   143 

It  fcrcths  clear  from  the  general  reafon  of  thelaw  Wliich  givc« 
-all  Coarts  of  record,  a  *kind  of  difcrerionary  power  over  all  a- 
IJufes  by  their  own  officers  in  the  adminiftration  or  execution 
of  juftice,  which  bring  a  difgrace  on  the  Courts  themfelves,  as 
not  taking  fufficicnt  care  to  prevent  them  ;  that  whenever  it 
{h^ll  appear  that  any  of  fach  officers  tiave  been  guiltj'-  of  any 
corrupt  pradtice  in  not  fcrving  any  writ,  as  where  they  refufe 
to  do'rt,  tmldspaid  an  nnnealdnable  gratuity  from  the  plaintiC 
or  receive  a  bribe  from  the  defendant,  or  give  him  notice  to 
rfcmoye  his  perfon  or  cfFedtsin  order  to  prevent  the  fervice  of 
an'y  writ, the  Court  which  awarded  it  may  punifti  fuch  offen- 
cesin  fuch  tnaaner  as  &ali  feem  proper,  by  attachment,  Sec* 

^  p>.  G.] 

,  M^Kean*s   laws — pag€  272. 

S15<:t»  5.  And  be  it  further  enafted  by  the  authority  aforc- 
Aitd,  that  the  prefident  of  the  fupneme  executive  council,  the 
jHidgea  of  the  fupreme  Court,  the  judge  -of  the  admiralty  for 
ttiecime  beimg^  together  with  three  perfons  of  known  integri- 
ty and  ability,  to  be  appointed  and  commiffioned  for  feven 
yeaT»,  and  removeable  from  office  in  the  fame  manner  as  the 
jcftkes  of  the  fii^preme  Court  now  are,  be>,  and  tlicy  arc  here- 
by conflituted  a  Court  of  record,  by  the  name,  Aile,  and  title 
of,  High  Court  of  Errors  and  Aipeals  ;  and  the  faid  high 
Court  of  errors  and  appeals,  or  any  tour  or  more  of  them,  (hall 
have  power  and  authority  to  examine  all  fuch  errors  as  (hall  be 
afligned  or  found  in  or  upon  any  fuch  judgment  given  in  the  fu- 
prcme  Courti  and  thereupon  to  affirm  or  rev^rfe  the  fame  judg- 
ment, M  the  courfe  of  the  oommbn  law  and  juftice  ftiall  re- 
quire*; other  thanfor  errors  to  be  affigned  for  want  of  form,  in 
any  writ,  return,  pliant,  bill,  declaration  or  other  pleading,  pro- 
cefs,  vcrdl€t  ot  proceeding  whatfocver  ;  and  that  after  the  faid 
judgment  ftall  be  affirmed,  or  rcverfed,  the  record  and  pro- 
ceedings and  'all  things  concerning  the  fame  (hall  be  remitted 
into  the  faid  fupreme  Court,- to  the  end  that  fuch  further  pro- 
ceeding mayt>c  had  thereupon,  as  Well*  for  execution  as  other- 
wife,  as'  to  -'juftice  ihalt  appertaia  ;  and  the  faid  Court  of  er- 
rors and  appeals  (hail  receive^ 'hear  and  decide  all  fuch  appeRls 
from  the  Court  of  admiralty,  and  the  regiftera  of  wills  and  foe 
granting  adminiftratidns  as  afot^fuid- 

'  SEdt;  lO;  And  be  it  TiJrthep  enabled  by  the  authority  a- 
forfefaid,  that  it- 'fb^U  be'iawful  for  any  party  or  parties,  who 
hav*'  heretofore  appealed  ifn  arny  caufe  from  the  fupreme 
Co.uft*  of  'the  late  province  of  Pcnnfylvania  to  the  king  of 
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Great  Britain  in  conncil,  and  upon  Yfhich  no  judgement  wiv 
bad  before  the  fourth  day  of  July^  in  the  ytar  of  our  Lord  one 
thoufand  feven  hundred  and  feventy  (ix^  to  bring  anew  vfrit 
of  error  according  to  the  common  law^  and  not  other^wire,  be*, 
fore  the  faid  Court  of  errors  and  appeals,  and  the  {aid  Court  is 
hereby  impowercd  and  enjoined  to  proceed  therein  tojudgnacnt^ 
as  in  other  caufest  made  cognizable  iu  Taid  Court  by  this  a6t, 
piovided  fccurity  be  fird  given,  and  an  affidavit  or  afELrmation, 
aueiUng  that  the  value  of  the  matter  in  difpute  exceeds  the 
fum  in  like  cafe  herein  before  limited,  be  £led  as  aforcfaid* 

Skct.    11.  And  be  it  further  enabled  by  the  authority  a- 
forcfald,  that  the  faid   Court   of  errors  and  appeals  fliall  fit  in 
the  ciiy  of  Pt  llidrlphia,    at  leall  twice  in  every  year  j  tl^at  is 
to  fay,  on  the  Gxth  day  of  ApriU  and  twentieth  day  of  Septem- 
ber, and  if  eitiier  of  the  faid    days    (hould    happen  to  be  on  a 
Sunday,  then  oa  the  next  day  following  ;  and  if  there  be   any 
caufes    depending    before  the  faid   Court,   fli«ill  have  power  to 
adjourn  from  tune  to  time,  and  to  require)  and   COmpe}'t.be  at- 
tendance of  Ihcri^s,  coroners*  condables,  and.  other  miniAei^iftli 
oiTicers,  as  fully   as  any  Coi^rt  of  juQic^  in  this  qanlmi9nv^ealtll.- 
can  or  may  do  ;  and "^ he   faid  Court  of  errors  and^  af»peal^  V^?^f: 
appoint  a  fuitable  perfon  to  b^  their  clerk  and  regifter^  a|i4cas- 
certain  and  allow  reafooable  and  moderate  fees  to  Aich  ^I«rk>- 
aiid    regiiter,  and  to  any  other  9£c<r  employed  by   thefaidf 
Court. 

« 

31' Kean* s  /atus J  pa o^e  ^91. 

Sectiox  Q.  And  be  it  further  enar£ked  by  th^t  aptHorily. 
aforefiiid,  thai  it  fliali  and  raay  b«;-Uwful  f<ir  the  faid  a^ditocs^ 
or  any.  two  of  them,  as  often  a^  tfa^re  Ihall  be  0G$s^riQi%,  to.  call 
before  them  by  fub-poena  or  f^uvinonsa  aod  in  cafe  .-of  c^l^t^mpt 
to  iffue  a.  writ  of  attachinenc,  iu.  0vdtr  to  cain|>el  tfee  appjcar- 
ance  of  any  perfon  or  perioM  "who  is.or  may  btj^pcoantable 
before  cl)£  faid  auditors  by  virtueoi:  this  a4i»:or  v^ha.  the  faid, 
auditors  may  rcafonably  fupfK>fc«i^,.or.«tc  cap^^hle  of  :giving  evi- 
dence pr  information.  con!c^i>i<\g, the. faid:  ai^(G<^uoltS|  or  ^any  o( 
them  ;  and  the  faid  auditofsu.-jprj'any.,  t?jvo,o{  ihlSfn  ;  ^a re  hereby 
authorized  to  examine,  np^if^s^i}  f^r,ft&r<t^9triji^nj,^^y:'pfffp^ -^^ 
a  witnefs  rcipeftir^.^i^y  fuch;  i«oopiitlii  .w|iich^«ith  ir.  ^Si^Bjat 
tion  the  faid  auditors,  or  j|fly.lWji)»io£,.then>> J^>he?«^y  CjTOfpw-. 
ered  to  adminifter  ;  and  in  cafe  any  perfon  or  pcrfons  on  whom 
fuch  fubpcena  or;  fum  mops  OiiiU>^ ''ferVfd;, :  W/igftpcp^iiDt^le 
before  the  faid  auditor?,  (h^Il]  refjafejt^capjwar».  fe»Jff?fy^fe*  Wt 
Ihall  be  exprcfTed  and  dire 6\e4s  M  ltavi.«g  .a.ppf«jfff4J?^fpr«-thc 
faid  auditors,  .U>all  refufe^  or  f^gk^,  ro  e^hfbij-.hrf,  he,»,  -qr 
their  accounts,  and  attend   the  fettle  men  t  thereof  j    or^  being 
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•ommfl^nded' as  a  witnefs,  (hall  ncglefl  or  refufe  to  appear  be- 
fore the  {"aid  audltorsf  at  the  time  and  place  appointed  in  and 
by  fuch  fubpoena  or  fummons,  and  (hall  make  default  thereup- 
on ;  or,  having  appeared  ^s  aforefaid,  (hall  refufe  to  make  a 
full  difclofure  of  his,  her,  ftr  their  Icnowledgc  in  the  matter  de- 
pending bifoYe  thd  fard  auditors  ;..the  fatd  iuditor»»'or  any  two 
ef  theiih,  may  award  on  attacbiT^ent,  and  commit  fuch  delin- 
quent or  delinquents  to  the  Common  goal  of  the  county,  there 
to  be  holden  till  fuch  perfon  or  perfons  (liall  fubmie  to  the  faid 
auditors,  and  comply  with  the  dire£lions  of  this  a£t ;  and  all 
periT'ns  who  (hall  be  fumi^oned  as  witne(tes  by  the  faid  auditors, 
and  every  (heriff,  coroner^  or  other  officer  to  whom  they  fliall 
(llre^  their  precepts  or  wi^its  a^  aforefaid,  (hall  be  allowed  like 
fees  for  their  attendance  and  fervices  as  witnclTes  fummoned  to 
appear  in  the  inferior  Courts  .of  juQicc,  and  (lieriffs,  coroners, 
and  other  officers  are  entitled  to  in  fuch  Courts  ;  fuch  coHs,  to- 

i  1^/2 the r  with  fuch  further  charges  accruing,  to  be  levied  on  the 
Jfveral  ^eUnqupnts  by  tlie  fiaid  .auditors,  or  any  two  of  them, 
by.  warrant  in  like  manner  as  fmall  debts  are  recoverable. 

1st  9oL  lavfs  of  Pennsyhania'-^page  101.' 

Sect.  8.  Aj\d  if  any  perfon  or  perfons,  being  duly  fummon- 
ed to  appear  in  any  of  the  faid  Orphans*  Courts,  ten  days  be- 
fore the  tirtie  appointed  for  their  appearance,  (hall  make  de- 
fault, the  Judices  may  fend  their  attachments  for  contempts, 
and  m^y  force  obedience  to  their  warrants,  fentences  and  or- 
ders, concerning  any  matter  or  thing  cognizable  in  the  faine 
Courts*  by  imprifonment  of  body,  or  fequeftration  of  lands  or 
gO!<^d8^.  as  fully  as.  any  Court  of  equity  may  or  can  do* 

EJ-J-T 

1st  voh  laxifs'of  Pennsylvania'^^page^Slm 

•  Sect.  3.  And  be  it  further  enacted^  That  no  perfon  to  be 
difchafged  by  this  ad,  (hall  any  time'herfcafter  Ic  im'prifoncd, 
by  reafon  of  any  judgment  or  decree  obtained  for  payment  of 
money  only,  or  for  any  debt,  dd'miges,  contempts,  cods,  fum, 
orjirniff  of  monjeyt  contracted,  occurred,'  occafion^d,'  owlilgi  or 
growing  due,  .before  the  time  of  his  or  her  difcharge  ;  but  that 
upon  every; arre ft  upon  every  fuch  judgment  or  decree,  or  for 
luch  debts,  damages,  or  contempts^  cofts,  fum,  and  Turns  of  mo- 
ney,' it  (Sail  aiid  m'ay  be  lawfiil  for  any  Judge  of  the  Court, 
where  the  procefs  iCTued,  upon  (hewing  the  duplicate  of 'fuch 
prifoner's  difcharg?  or  difdharges,  to'relcafe  and  difcharge  but 
of  cuftody,'  fiich  pril*oner*or  priforiers  as  aforcfaid ';  and  the 
Jnd^ii  iaherefcy  ^mpbwe'red'  fo  t6  do,  fo  as  every  fuch  prifoner 
•r  priroiiers,' arrefted  or  detained  upon  execution,  or  raefhe  pro. 
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cefs,  do  give  a  warrant  of  attoroaey.  to  appear  to  eyery  fuch  ac* 
tioai  and  to  plead  thereunto^ 

[K.  K.] 

Isf  voL  Laws  of  Pcnnsyhanid^-^page  267. 

Sect.  18.  And  for  the  more  fpeedy  punifhing  gaolers,  bai- 
Rffi,  and  others,  employed  in  the  execution  of  procefs,  for  ex« 
tortions,  or  other  abufes  in  their  refpe&iye  offices  and  places^ 
Be  it  JUrtber  enacted^  That  upon  petition  of  any  prifoncr  or 
perfoni  being,  or  having  been  under  arreft,  or  in  cufVody,  com- 
plaining of  any  exad\ion  or  extortion  by  any  gaolkr,  bailiff,  or 
other  officer  or  perfon,  employed  in  the  keeping  or  taking  care 
of  any  goal  or  prifon,  or  the  arreting  or  apprehending  of  any 
perfons  or  perfons,  by  virtue  of  any  procefs  or  -warrant,  or  any 
other  abufe  whatfoever,  committed  or  done  in  their  refpedive 
offices  or  places,  unto  any  of  his  Majedy*  Courts  of  record 
•within  this  province,  from  whence  fuch  procefs  iffucd,  or  under 
whofe  power  fuch  gaot  or  prifon  is  ;  or  to  any  two  Jullices  of 
fuch  Court,  in  the  time  of  vacation  ;  or  to  the  Judges  of  the 
Supreme  Court,  or  any  of  them,  in  their  refped^ive  Seffions  of 
Oyer  and  Terminer,  or  General  G^aol- Delivery  ;/ it  (hall  and 
xnay  be  lawful  for  the  faid  Court,  -Joftices  or  Judges,  to  hear 
and  determine  the  fame  in  a  fummary  way,  and  to  make  fuch 
order  thereupon,  for  rctfre fling  fuch  abufe,  and*  punifhing  of 
fuch  officer  or  perfon  complained  of,  and  making  reparation  to 
the  party  or  parties  injured,  as  they  flialf  thinlc  lod,  together 
with  the  full  cods  of  fuch  complaint  ;  and  all  orders  and  de- 
terminations which  (hall  be  made  by  the  fVid  Courts,  or  of  the 
faid  Juflices  or  Judges  refpedivery,  in  fuch  fummary  way  at 
herein  prefcribed,  (halt  have  the  fame  cfiedl,  force  and  virtue, 
to  all  intents  and  purjfcfes,  as  any  other  orders  of  the  faid  re- 
fpeftive  Courts  ;  and  obedience  thereunto  may  be  enforced^ 
either  by  attachments  ordered  by  the  faid  refpeftive  Courts, 
or  by  attachments  to  be  ilTued  under  the  feal  of  the  faid  Courts^ 
by  diredion  of  the  Juftice  or  Judge  making  fuch  order. 

[L.  L.] 

tsU  Vol.  Laws  of  Pennsylvania^  Appendix^  note  a*  p.  fl. 

ATtho'  it(houldbe  made  a  queftion  whether  the  ftatute  laws 
•f  England,  by  the  royal  charter  or  otherwife  did  or  do  ex- 
tend to  this  province,  yet  as  the  common  law  is  generally  al- 
lowed to  be  in  force  here  in  fuch  cafes  wherein  no  alterations 
have  been  made  by  ad^  of  Aflerably  ;  and  as  it  appears  to  have 
been  refolved  Jn  the  Earl  of  Derby's  cafe,  4th  Inft.  284,  that 
-land  granted  by  letters  patent  from  the  crown  though  out  of 
the  realm  of  England,  should  defcend  accordingly  to  the  courfe 
of  the  common  law  it  is  clear,  that  from  the  date  of  the  char- 
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tcr,  until  afts  of  Affembly.were  made  to  alter  tfic  fame,  lands 
"within  this  province^  defcendcd  according  to  the  courfc  of  tht 
common  law.  ' 

[M.  M.] 

1st  Tucker's Blacksttme^  S9S — 4HJ 

^From  all  thcfc  confiderations  it  will  appear  that  in  our  encjUi* 
ries  how  far  the  common  law  and  flatutes  of  England  ivcre  a* 
dopted  in  the  Britilh  colonies  ;  or  in  other  words  what  part  of 
thofe  laws  might  be  deemed  applicable  to  their  prefent  fitua-i 
tions  and  circumftances,  we  muft  again  abandon  all  hope  of  fa- 
tisfadion  from  zxij  gentral  theory^  and  refort  to  their  feveral 
charters,  provinciar  eftablifhraents,  legiflative  codes,  and  civil 
hiftories,  for  information.  For  although  the  colonial  legifla* 
tures  are  underftood  to  have  been  inhibited  from  paffing  any 
law  derogatory  from  the  fovereignty  of  the  crown,  or  repug* 
nant  to  the  laws  and  flatutes  of  England  ;  which  fcems  to  have 
been  the  only  common  rule  impofed  upon  them,  yet  the  appli«> 
cation  of  this  rule  in  the  feveral  colonies  will  be  found  ta 
have  been  as  various  as  their  refpedive,  foils,  climates  and  pro<^ 
du^ions* 

[N.  N.] 

I 

t  « 

1st.  voh  Dallas's  laws^^page  179.     Sect.  II  &  13* 

Sect.  11.  And   be  it  further  enacted ^  That    there  (hall  b<* 
holden  and  kept  at  Philadelphia  a  Court  of  Record  twice  in  cvei- 
ry  year  ;  that  is  to  say^  on  the  twenty-fourth  day   of  Septem- 
ber,  and  the  tenth  day  of  April,  if  the  fame  days,  or  either,  do 
not  happen  to  be  the  £r{l  day  of  the   week^  and  in   fuch    cafe 
the  faid  Court  (hall  be  held  on  the  next  day  following  ;  which 
faid    Court  (hall    be  called  and   (lyled,  the  Supreme   Court  of 
Pennfylvania.     And  that  there  (hall  be  three  perfons  of  known 
integrity  and    ability^   commiSioned  by  the  Governor,   or    hi» 
Lieutenant   for  the   time  being,  by  feveral  diftindl  patents  or 
<:ommiffion8,  under  the  great  feal  ot  this  province,  to  be  Judg* 
es  of  the  faid  Court,  one  of  whom  (hall  be  diftingaifhed  in  his 
commiflion  by  the  name  of  Chief  Juftice.     And  every  of  the 
faid  Juftices  (hall  have  full  power  and  authority,  by  virtue    of 
this  a£k,  when  and  as  often    as  there  may  be  occaQon,   to  iffae 
forth  writs  q{  habeas  corpus^  certiorari^  and  writs  of  error,  and" 
all  remedial  and  other  writs  of  procefs,  returnable  to  the  faid 
Court,  and  grantable  by   the  faid  Judges  by  virtue  of  their  of- 
fice, in  purtuance  of  the  powers  and  authorities  her  eby  given 
them* 

.  Sxct.  13.  And  that  the  faid  Judges,  or  any  two  of  them^ 
ihall  have  fall  power  to  hold  the  faid  Court,  and  therein  t* 
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hearai^l  determine,  till  caufefs  matters  and  thin^s^  cognizably 
»a   the  faid  Court,  and  alfo  to  hear  and   determine  all  and  alt 
tna.nner  of  pleas,  plaints  and  caufes,  which  (hall   be  removed. 
or  broaghc  there  from  the  refpedive  General  Quarter  SeHions 
of  the  Peace  and  Courts  of  commox)  pleas,  to  be  held  for   the 
rcfpe^iYe  counties  of  Philadelphia,  GheAer  and  Bucks^   as  alfo* 
for    the   city  of  P-hiladelpbiay  or  from  any  other  Court  of  this 
picovloce,  by  virtue  of  any  pf  the  fald  ifrits  :  And  to  examine 
a^  correal  all  and  all  xnaoner  of  errors  of  tlie  Juflices  and  Ma- 
giilrates  of  this  provlace,  ia  their  judgments,  proc^fs  and  pro* 
cec.djjigs  in  the  faid  CoujtSy  as  well  Ln  all  pleas  of  the    crowD| 
a#.  in  all  pleas  real,  perfonal   apd  ndisfi^;  and  thereupon  tore- 
verfe  qr  ai£rn>  tlic    faid  judgments,  as  the  Uw.  doth  or   ihalV 
Hnfiii  I  And  alfo  to  examine^  corred.  and  punifb  the  contempts,, 
c^ifllpns  and  npgle^s,  favoqr-s,  corruptions  and  defaults,  Qf  all 
9r  any  of  the  Juliicea  of  th^  pca^e^  flieriflfs,  coroners^  clerjcs  and 
oUier  oiEcers,  withiu  tl^e   fi^id  refp^dive  counties.     And  alfo* 
(bnU   award  procefs  for  Ipvying^  as  well  of  fuch  ^nes,  forfeitT 
i^fcs  and  amerciaments,   as  (hall  be  el^rpaud  into  the  faid  Su- 
prtjue  Court,   as  of  the  finps»    forfeitures   and    amerciaments., 
jvhich  (hall  be  Ipd,  taxed  and  let  ^h^re,  and  not  paid  to  the  ufes 
they  are  or  fliall  be  appropriated.    And  generally  Oiall,  miniftef 
juAice  to  all  perfons,  and  exercife  the  jurifdifiions  and   powers 
hereby   granted  concerning  all/and  fingular  the  premifes   ac- 
cording to  law,  as  full y^  and  amply,  to,  all  intents  and  pi^rpofes 
whatfoevrr,  as  the  juilices   of  the  Court  of  King's  Bencn,  Com-^ 
«Qo9  Picas  and  Exche^uerj  at  Wefln^nilcr^  or  any  pf  tUcmj^ 
9J^y  or  cap^o« 

[0.  O.] 

M^^cai}*s   Lavjs-^pa^e  309»  Admiralty  Act* 

S^ECT-  5,  And  be  it  further  enfiefed,by  the  anthority  afprf^ 
^li/Vy  Thai'if  any  perfoa  (ball  negJeiSt  or  refufe.  to  deliver  up 
^3^  f^ch  capti^re  of  feizure  as.  aforefaid  to  the.maribal  of  the 
f;^i4^Coi}rt  oi  AdmiraUy,  or  (ball  embezzle  or  keep  back  any 
part  of- any  fuch  capture ;  or  (bjall  withbQld*  embezzle  or  de* 
i^i9>i  ^Py  hooka,  do<;«ii9cnitaj  commi^pnv  papers,  parchments 
ofj^other  writings  apperuining  tc,  ot  found  on  boavd  of  any 
/l^ip.  or  v^lTcl  feizcd  as  a  4>rize  as  aforefaid)  fuchperfon  fo  ofi- 
£e<id[ng  (haU  be  liable^tq.attachmenl  and  to  fine,  or  to  fine  and 
imprifonment,  at  tbe  di/ci^tiqp  of  the  faid  Judge,  as  a.con^ 
lepiner  of,  the;  faid.- Cqurt  of  AdmiraUy^  and  i  moreover  fliaU 
forfeits  to  the  ufe  of  the  commonweaUh,.  all  fuch  offender's 
il^are  ojppart  of  fucth  c)^pt)ire^  tp  be  tecovered:  by  indi^tncnt ; 
and  the  faid  Judge  (hall  by  order  (lay,  during  the  profecuiioD, 
fuch  (hare  or  part  :n  the  hands  of  the  marlhal,  to  the  end  that 
the  faq\^  may  be  fecyr/sdupc^  fh9^cpi{yi&ibn!o£'fucli  o&nder, 
'^^4.paid.;to.tfec,tf^%ijir^i:  0f  ftfcis  ftftije^. 
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Sect.  18.  And  nvbere'ds  tlic  trial  of  ()kates  and  other  fe4 
felons  in  the  late  BritJfh  colonies,  now  th'c  United'  Stat^^  (rf 
America,  hathbeen  heretdfofe  without  a  jiliry,  andin'a' metho-d 
much  <ionformed  to  the  civil  hw,  the  exercife  of  whicti  ju'riir-i 
diflron  tn  criminal  cafes  was  contrary  to  the  fpirit  of  the  com*i 
ihon  law,  although  the  Legiflarure  of  England  had,  by  a  fta*i 
tute  paffed  in  the  reign  of  king  Henry  tftc  eighth,  intltledi^ 
<*  For  pirates^**  relieved  the  fubjefts  within  the  realm  fi'oia 
this  grievance. 

Sect.  19.  And  whereas  the  conRitntlbn  of  this  flate  pfovE4 
Jeth,  that  in  slll  profecu:ions' for  criminial  offences  no  man  ca'ii 
lie  found  guilty  without  tUe  unanimous  confent  of  a  juVy. 

r 

'  SrEtzr.  20i  Be  h  therejbte  exacted  by  the' authority  afoYestiiiif. 
That,  all  traitors,  pirates,  felons  and  criminals,  who  fhall  of^ 
fbnd  upon  the  Tea  or  within  the  admiralty  jurifdldtloh,  flilill  be 
inquired  of,  tried  and  judged  by  grand  and  petit  juries,  accord- 
hig  to  the  courfe  of  the  comtnon  !a^^,  in  like  mknner  as  if  i\i4 
tfreafoti,  felbny  or  crime  werft  committed  within  one  of  thfrf 
counties  of  this  ftate.  And  the  Juftlte's  of  the  Suprcfme  Cdbrt, 
and  the  Judge  of  Admiralty,  or  any  two  of  th'efn,  are  herfeby 
<ibhftituted  Jufticet  of  oyer  and  tcritiih'ef,  and  (hallliold  aCoui't 
of  oyer  and  terminer  in  the  City  of  Philadelphia,  fbrr  YWe  Hieat* 
ing  and  trying  of  fuch  offenders.  And  the  faid  Judge  of  Ad* 
miraity,  in  the  abfencc  oithe'Ciief  Jullice  of  the  Supreme 
Court,  (hailprefide  in'fueh- Court  of  oyer  and  terminer;  and 
if  any  perfon,  upon  being  arraigned  before  the  faid  Court  of 
oyer  and  terminer,  fliall  (land  mUte,  or  fhall  not  xtrikt  dire£^ 
infWers,  fm:h  perfon  Ihrall  be  deemed  to  have  pleaded  not  guiK.. 
ty,  and  the  trial  (hall  procefed  actbrdingly. 


[P.  P.]  • 


f» 


2d  Ballasts  state  laws-^page  22,  ^section  i» 

'  Stc^.  B.  Provided  aNv'dys J  nevertb^tesi,  TTiaft  no  detfciWi'i 
tfixXcnx  of  this  board  of  •propei'ty  IhAll  be  de<iiWcd,  taften'of  cofti 
ftrued-to-csttend,  iri  afny  rteaftire  \fHdtev^r,  to  the  'prt venting 
either  of  the  parties  from  bringing  thfelr^aAtbn  at  tWe' co!tink}il 
law,  either  for  the  recovery  of  polTeflion,  or  determining  dama- 
ges  for  wafle  or  trefpafs,  bdt  the  Courts  of  law  fhall  remai» 
open  to  the  faid  piuvtjes,  in  as  full  and  ample  manner)  r&  if  n» 
determination  had  ever  been  given. 

.  ^d  J)aUas*s  ^tate  laws-^page  4Si  sections  12-^1^* 

'  Sict.  12.  Btf  it  fitrtbir^ enacted  by  the  authority  afortiani^ 
Uiatit  ihiili  and  may  %t  lawfat  for  the  faidconoptrolleNgeiDeriilv 
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at  often  It  th«re  (hall  be  occafion,  to  call  before  bkn,  by  fab* 
poena,  or  fuirmons,  and  in  cafe  of  contempt  to  iffue  a  vfrit  o£ 
attacbmeni,  in  order  to  compel  the  appearance  of  any^  perfon  or 
perfoniy  ivho  the  fald  comptro!ler«general  may  reafonably  fup« 
pofe  is  or  are  capable  of  giving  evidence  of  information  con- 
cerning the  faid  accounts,  or  any  of  them  ;  and  in  cafe  any 
perfon  or  perfons,  on  whom  fuch  fubpoena  or  fummons  ihall  be 
ferved,  (hall  refufe  to  appear,  as  in  fuch  writ  (hall  be  cxprelTed 
and  dire£\ed^  or,  having  appeared,  (hall  refufe  to  make  a  full 
difclofure  of  his,  her  or  their  knowledge  in  the  matter  depend- 
ing before  the  faid  comptroller-general,  the  faid  comptroller- 
general  may  award  an  attachment,  and  commit  fuch  delinquent 
or  delinquents  to  the  common  goal  of  the  county,  there  to  be 
holden,  till  fuch  perfon  or  perfons  (hall  fubmit  to  the  faid 
comptroller-general}  and  comply  with  the  dire&ions  of  this  a^« 

Sect.  1 3.  Provided  always^  and  be  it  further  enacted  by  the 
authority  aforesaid.  That  if,  upon  any  fubpoenaor  fummons  re- 
quiring the  attendance  of  any  perfon'  or  perfons  before  the  fald 
comptroller-general,  as  aforefaid,  a  return  be  made  that  fuch. 
perfon  is  not  to  be  found  within  the  proper  county,  that  the 
laid  comptroller-general  may  ilTue  an  attachment,  and  proceed 
thereon  as  aforefaid,  as  if  fuch  fubpcena  or  fummons  had  b,ecn 
duly  ferved. 

[R.  R.] 

ltd  Ballasts  state  laws — page  47^r  section  4.  '  ^ 

Sect.  4.  And  be  it  further  enactedby  the  authority  aforesaid^ 
That  the  Juflices  of  the  faid  Supren:e  Court  (hall  have  original 
jorifdiflion  and  cognizance  of  all  manner  of  fuits,  caufos  and 
a£lions,  vithin  the  city  and  county  of  Philadelphia,  and  (hall 
have  full  power  and  authority  to  i(rue,  under  the  feal  of  the 
faid  Court|  writs  of  capias  ad  respondcnduniy  writs  pf  furomons^ 
scire  facias^  attachment,  partition,  dower,  and  all  other  writs 
and  procefs  in  and  upon  the  faid  fuits,  pleas  and  adlic^na^  di- 
re^^ed  to  the  (heriff  (or  coroner,  as  the  cafe  may  require)  eS 
the  faid  county,  and  returnable  before  the  faid  Juftices,  on  the 
£r(l  day  of  the  next  term. 

[S.  S.]         . 

SJ  Dallas's  state  laws — page  475,  sections  H,  4,  5.  ' 

Sect*  2.  Be  it  enacted,  and  it  is  hereby  enacted  by  the  re- 
presentatives  of  the  freemen  of  the  commonwealth  of  PennsyU 
vania^  in  general  assembly  met^  and  by  tke  authority  of  the 
same.  That  from  ard  after  the  firft  dny  of  Anguft  next,  if  any 
perfon  (hall  do  or  perfwm  any  worldly  employ m.ent  or  bufioelt 
i^hatfoevetion  tke  Loid'i  day,  comiaonly  called  Sunday  (workt 
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©r  Twceflityand  charity  only  txcf'pteci)  or  fhall  iife  or  pf'a<5\ire 
any  unlawful  ganoc,  hunting,  (hooting,  fport  or  dlvcrfibn  whati 
foetrcr,  on  the  fante  day,  and  be  convifled  thereof,  every  fuch 
perfon,  fo  offending,  (hall,  for  every  fuch  offence^  forfcft  and 
pay  the  fum  of  thirty  (hillings,  to  be  levied  by  diftrcfs,  or  ii\ 
caic  he  or  (he  refufe  or  negle^l  to  pay  the  fa  id  fum,  or  good* 
and  chattels- cannot  be  found,  whereof  to  levy  .  the  fame  by 
diQrefs,  he  or  Ihe  (liall  fuffer  fix  days  imprifonment  in  the 
houfe  of  corrcclion  of  the  proper  county. 

^  •      .  '  .  • 

SrcT.  4.  Be  it  further  enacted  by  the  author  ttj  aforesaid^ 
That  if  any  pcrfon  of  the  age'  of  fixteen  years  and  upwards, 
froin  and  after  the  fird  day  of  Auguft  next,  Hiall  profanely 
fwear  or  curfe  by  the  namt  of  God,  Chi*i{l  Jefu<j,  or  the  Holy 
Ghod,' every  perfon  fo  offending,  being  thereof  convicted, -fliall 
forfeit  and  pay  the  fum  of  five  fliillings  for  every  profane  oath 
or  curfe  ;  and  in  cafe  he  or  (he  (hall  refufe  or  neglc£t  to  pay 
the  faid  forfeiture,  or  goods  and  chattels  cannot  be  found, 
whereof  to  levy  the  fame  by  diftrcfs,  he  or  flic  (hall  be  com- 
mitted to  the  houfe  of  correclion  of  the  proper  county,  not 
exceeding  twenty-four  hours  for  every  fuch  offence,  of  which 
fuch  perfon  (hall  be  convicted.  And  whofoever  (hall  fwear  ot 
curfe  by  any  other  name  or  thing  than  as  aforefaid,  and  (hall 
l^e  convicted  thereof,  (hall  forfeit  and  pay  the  fum  of  three  fliiU 
lings  for  every  fuch  oath  or  curfe  ;  and  in  cafe  fuch  offender  ne- 
^left  or  refufe  to  fatisfy  fuch  forfeiture,  or  no  goods  or  chat- 
tels can  be  fonnj^,  whereof  to  levy  the  fame  by  diitrefs,  he  or  flie 
(hall  be  committed  to  the  houfe  of  corred\ion  of  the  proper 
county,  not  exceeding  twelve  hours  for  every  fuch  offence. 

Sect.  5.  Be  it  further  enacted  by  the  authority  aforesaid^ 
That  if  any  perfon,  from  and  after  the  firft  day  of  Augull 
next,  fliall  intoxicate  him  or  herfelf  by  the  exccffive  drinking 
of  fpirituous,  vinous  or  other  ffrohg  liquor,  and  (hall  be  con- 
vi£led  thereof,  he  or  fhe  fliall  forfeit  and  pay  the  fum  of  five 
fliillings  for  every  fuch  offence  ;  or  if  fuch  perfon  refufe  or  ne- 
glect to  fatisfy  the  faid  forfeiture,  or  goods  and  chattels  cannot 
be  found,,  whereof  to  levy  the  fame  by  diftrefs,  he  or  (he  fliall 
be  committed  to  the  houfe  of  corredtion  of  the  proper  county) 
during  thirty.-Hs;  hours  for  every  fuch  offenCe* 

[T.  T.J 

1ft  Wilsoth^7S. 

Kkx  w-  Carrol,  Esq.  a  Barrister: 

An  information  for  a  mifdemeanor  was  jgranted  lall  tcrm^ 
tgainff  the  defendant,  upon  the  affidavit  of  Murphy ;  and 
ih^the*' vacation  before  this  terra,'  Carrol  indidled  il/wr^ift;^,  (the 
profecucor  of  the  information)  for  perjury  in  his'  affidavit  i 
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and  now  it  was  moved  for  an  attachment  agtdnst  Carrol,  for 
a  contempt,  in  endeavouring  to  evade  the  justice  of  this  Court  ; 
but,  fift  curiam^  as  this  Mn  Carrol  has  found  credit  lyith  the 
grand  jury,  it  would  be  too  much  for  us  to  grant  an  attach- 
me'iXt  atniinst  him  ;  but  they  said  this  was  a  practice  that  but 
too  often  happenedi  and  wished  there  could  be  some  method 
found  out  to  put  a  stop  to  it ;  and  that  in  the  case  of  the  iLing 
vs.  Rhodes^  the  defendant  was  indicted  for  forging  a  will,  while 
the  validity  thereof, was  under  a  proper  examination  before 
a  Court  of  delegates  ;  and  when  the  indictment  came  on 
to  be  tried  before  Lord  Kaymond^  he  refused  to  try  it ;  and 
the  Court  in  the  ptesent  case  granted  a  rule  for  an  attach^ 
ment  against  one  Redman^  for  threatening  Murfihy^  the  pro- 
secutor^  with  danger  oi  his  life,  and  saying  that  he  would  be 
haiiged. 

[U.  U.] 
DoUmU  ReporU — 319. 

« 

Kespublica  versus  OswALn. 

On  the  13  th  of  Julyy  Lewis  moved  for  a  rule  to  shew  cause 
why  an  attachment  should  not  issue  against  Eleazar  Oswald^ 
the  printer  and  publisher  of  the  Inde/iendent  Gazetteer, 

The  case  was  this :  Oswald  having  inserted  in  his  news* 
papers  several  anonymous  pieces  against  the  character  of  ^n- 
drefv  Browne,  the  master  of  a  female  academy,  in  the  city  of 
Philadelphia^  Browne  applied  to  him  to  give  up  the  authors 
of  those  pieces ;  but  being  refused  that  satisfaction,  tie  brought 
an  action  for  the  libel  against  Oswald,  returnable  iiito  the  su« 
pre  me  Court,  on  the  2d  ^ay-  of  July  ^  and  therein  demanded 
bail  for  £.  1000.  Previously  to  the  return  day  of  the  writ,  the 
question  of  ball  being  brought  by  citation  before  Mr.  Justice 
Brvan,  at  his  chambers,  the  judge,  on  a  full  hearing  of  the 
cause  of  action,  in  the  presence  of  both  the  parties,  ordered 
the  defendant  to  be  discharged  on  common  bail ;'  and  the  plain- 
tiff appealed  from  this  order  to  the  Court.  Afterwards,  on 
the  \st  qf  July,  Oswald  published,  under  his  own  signature^ 
an  address  to  the  public,  which  contained  a  narrative  of  these 
pr-oceedings,  and  tlie  forowing  passages,  "Chichi  I  conceive^ 
to  have  been  the  'material  grounds  of  the  present  motion. 

*'  When  violent  attacks  are  made  upon  a  person  under  pre- 
text of  justice,  and  legal  steps  are' taken  on  the  occasion,  not 
perhaps  to  redress  the  supposed  injury,  but  to  feed  and  gra« 
tify  parti snning  and  temporising  resentments,  it  is^  not  un- 
warrantable in  such  person  to  represent  the  real  statement  of 
his  ca^e,  and  appeal  to  the  world  for  their  sentiments  and 
eoimtenance. 


r 

ft 


,  APPENDIX.  51 

«  Upon  these  considerations,  principally,  4  am  now  em- 
boldened to  treispass  on  the  public  patience,  and  mnst  solicit 
the  indulgence  of  my  friends  and  customers,  while  I  present 
to  their  notice,  an  account  of  the  steps  lately  exercissd  with 
me  ;  from  which  it  will  appear  that  my  situation  as^  a  firinter^ 
and  the  rights  of  the  fireaa  and  oi  freemen^  are  fundamentally 
struck  at ;  and  an  earnest  endeavour  is  on  the  carpet  to  in-  ' 
volve  me  in  difficulties  to  please  the  malicious  dispositions  of 
old  and  permanent  enemies.*' 

«  But  until  the  news  had  arrived  last  Thursday^  that  the 
ntnth  state  had  acceded  to  the  new  federal  government,  I 
was  not  called  upon  ;  and  Mr.  Page  in  the  afternoon  of  that 
day  visited  me  in  idue  form  of  law  with  a  writ*  Had  Mr. 
Browne  pursued  me  in  thia  line,  *'  without  loss  of  time," 
agreeably  to  his  lawyer's  letter,  I  should  not  have  supposed 
it  extraordinary— but  to  arrest  me  the  moment  the  federal 
intelligence  came  to  hand,  indicated  that  the  commencement 
of  this  suit  was  not  so  much  the  child  of  his  own  fancy,  as  it 
has  been  probably  dictated  to  and  urged  on  him  by  others,  ' 
whose  sentiments  upon  the  new  constitution  have  not  in  every 
respect  coincided  with  mine.  In  fact,  it  was  my  idea,  in  the 
first  progress  of  the  business,  that  Mr.  Browne  was  merely 
the  hand-maid  of  some  of  my  enemies  among  the  federalists  ; 
and  in  this  class  I  must  rank,  his  great  patron  Doctor  Rush^ 
(whose  brother  is  a  judge  of  the  Sufireme  Court}  I  think 
Mr.  Browne's  conduct  has  since  confirmed  the.  idea  beyond  a 
doubt.** 

<(  Enemies  I  have  had  in  the  legal  profession,  and  it  may 
perhaps  add  to  the  hopes  of  malignity ^  that  this  action  is  insti*  • 
tuted  in  the  Sufireme  Court  of  Pennsylvania,  However,  if 
former  [Mrejudices  should  be  found  to  operate  against  me  on 
the  bench,  it  is  with  a  jury  of  my  country,  properly  elected  and 
empannelled,  a  jury  of  freemen  and  independent  citizens,  I 
must  rest  the  suit.  I  have  escaped  the  jaws  of  persecution 
through  this  channel  on  certain  memorable  occasions,  and 
hope  I  shall  never  be  a  sutferer^  let  the  blast  of  faction  blow 
with  all  its  furies  V* 

"  The  doctrine  of  libels  being  a  doctrine  incompatible  with 
law  and  liberty^  and  at  once  destinictive  of  the  privileges  of 
a  free  country  in  the  communication  of  our  thoughts,  has  not 
hitherto  gained  any  footing  in  Ptmuylxmnia :  and  the  vile 
measures  formerly  taken  to  lay  me  by  the  heels  on  this  sub- 
ject only  brought  down  obloquy  upon  the  conductors  then- 
selves.  I  may  well  suppose  the  same  love  of  liberty  yet  p^r- 
Tades  my  fellow  citizens,  and  tliat  they  will  not  a}low  the 
freedom  of  the  press  to  be  violated  upon  any  refined  pretence^ 
which  oppressive  ingenuity  or  courtly  study  C4n  invent.'' 
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•  * 

**  Upon  the  trial  of  the  cause,  the  public  will  decide  for 
themselves,  whether  Mr.  Browne's  motives  had  been  lauda- 
ble aud  dignified  ;  whether  his  conduct  in  declining  an  acquitr 
tal  of  his  character  in  the  paper,  and  suing  me  in  the  man- 
ner he  did,  was  decent  and  consistent ;  and,  in  a  word,  whe- 
ther he  is  not  actuated  by  some  of  my  inveterate  foes  iind 
opponents,  to  lend  his  name  in  their  service  for  the  purpose, 
of  harrassing  and  injuring  me»" 

A  transcript  from  the  records  was  read  to  shew  that  the 
action  between  Browne  and  Oswald  was  depending  in  the 
Court  J  James  Martin  proved  that  tJhe  paper  containing  O*- 
%oald*s  address  was  bought  at^  his  printing-office,  fresh  and 
damp  from  the  press;  and  a  deposition,  made  by  Browne^  was 
read  to  prove  the  preceding  facts  relative  to  the  cause. of 
action,  tlie  hearing  before  Mr.  Justice  Bryak,  and  the  appeal  . 
from  his  order. 

Lewis  then  adverted  to  the  various  pieces,  which  were^ 
charged  as  libellous  in  the  depending  action ;  and  argued, 
tliat,  though  the  liberty  of  the  press  was  invaluable  in  its. 
nature,  and  ought  not  to  be  infringed :  yet,  that  its  value  did 
not  consist  in.  a  boundless  licentiousness  of  slander  and  defa<- 
mation.  He  contended,  that  the  profession  of  Browne ^  to 
whom  the  education  of  more  than  a  hundred  children  was 
sometimes  entrusted,  exposed  him,  in  a  peculiar  manner^ 
to  be  injured  by  wanton  aspersions  of  his  character;  and  he 
inferred  the  necessity  of  the  action,  which  had  been  instituted, 
from  this  consideration,  that  if  Browne  were  really  the  ifion- 
ster  which  the  papers  in  question  described  him  to  be,  he 
ought  to  be  hunted  from  society ',  but,  that  if'  he  had  been 
falsely  accused,  if  he  had  been  maliciously  traduced,  it  was  a 
duty  that  he  owed  to  himself  and  tg  tht  public  to  vindicate  his- 
reputation,  and -to  call  upon  the  justice  of  the  laws,  to  punish 
so  gross  a  violation  of  truth  and  decency.  For  this  pui'pose, 
lie  continued,  a  writ  had  been  issued,  and  bail  was  required. 
The  defendant,  if  not  before,  was  certainly,  on  the  hearing 
at  the  •judge's  chermbers,  apprized  of  the  cause  of  action: 
The  order  of  Mr.  Justice  Brtan  on  that  occasion,  and  the  ap- 
peal to  the  court,  were  circumstances  perfectly  within  his 
knowledge ;  and  yet,  while  the  whole  merits  of  the  cause 
•were  thus  in  suspense,  he  thought  proper  to  address  the  pub- 
lic in  language  (evidently  calculated  to  excite  the  popular  re- 
sentment against  Browne  ;  to  create  doubts  and  suspicions 
of- the  integrity  and  impartiality  of  the  Judges,  who  must 
preside  upon  the  trial ;  and  to  promote  an  unmerited  com- 
passion in  his  own  favour.  He  has  described  himself  a^  the 
object  of  former  persecutions  upon  similar  principles  ;  he  hay 
asserted  t^at^  in  this  iBStance^  an  individual  is  made  the 
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ilistruttlent  of  a  party^^.to  destroy  him;  ahd 'he*  artfully  calls 
upon  his  fellow  citizens  to  interest  themselves  to  preserve  the « 
freedom  of  the  press,  vehich  he  considers  as  atfackcd  in  his. 
person.     Nay,  in  order,  to  cast  an.  odium  upon  the.  new  go-/ 
vernment  of  the   linked  Slalesy  he  insinuates,  that  his  arrest 
vi^  purposely  pr<5^atted  'till  the   ratification  of  nine  states 
had  given  stability    to  that   system  :  a  falsehood,  as  unwar- 
rantable  as   it  is  ipsidious :    for,  it  will  be  proved  that  this, 
delay  took  place  at  his  own  request,  communicated  by  Col^ 
FrQctor, 

.  .  *  •     •    - 

Col.  Proctor y,\i^\n^  exainined  on  this  point,  said,  that  he, 
at  first,  desired  the  action  might  not  be  brought,  in  hopes  of  ^ 
accomplishing  a  compromise  between  the  parties  ;  that,  after- 
Wards,  he  requested  Mr..  Lciois  to  defer  issuing  the  writ  'till 
as  near  the  term  as  it  was  possible :  but  that  all  this  inter- 
ference was  of  his  own*accord,  and  not  at  the  instance  of 
the  defendant.  He  acknowledged,  however,  that  he  had  in- 
formed Oswald^  that  th^  commencement  of  the  actibn  would 
he  postponed  as  long  as  possible,  after  havuig  obtained  a 
pi'omise  to  that  effect  from  Mr.  Lewit^ 

.  Lewis  said  he    was  very   much  mistaken,  indeed,  if  CoL 
Proctor  had  not  mentioned  the  request   as  coming  from  the 
disfendant ;  and  Col.  Proctor  answered,  "  if  ev^  I  told  you 
sa>  he  certainly  sent  me  ;  but  1  cannot  remember  that  ever » 
he  asked  me   to  do  a  thing  of  the  kind.'^ 

'  *  ■ 

Lewis  then  added,  that  the  address  to  the  public  manifestly 
'  tended  to  interrupt  the  course  of  justice  \  it  was  an  atteraf)t 
to  prejudice  the  minds  of  the  people   in  a  cause  then  de-* 
pending,  and,  by  that  means,  to  defeat  the  plaintiff's  claim  to  • 
justice,  and  to  stigmatize  the  Judges,  whose  duty  it  was  to ' 
administer  the  laws.     There  could  fce  no  doubt,  therefore,  that . 
if  amounted  to  a  contempt  of  the  court ;  and  it  only  remain- 
ed, in  support  of  his  motion,  to  shew  that  an  attachment  was 
the  legal  mode  of  proceeding  against  the  oiBfender.     For  this  - 
he  cited  4  Black.  Com.  280.    2  Atk.  469. 

4  , 

.  By  the  Court  : — ^Take  a  rule  to  shew  cause  on  Monday 
next,  at  nine  o'clock  in  the  morning. 

The  defendant  spearing  c^  Monday  the  14th,  agreeably  to 
the  rule..to  shew  cause,  obtained  on  Saturday j  prayed  that  the 
rule  might  be  enlarged,  as  he  had  not  had  a  reasonable  time  ^ 
to  prepare  for  the  argument.  But  Lewi'^  opposed  the  enlarg- 
ii^ent  of  the  r,ule,  observing  that  the  defendant  would  be  heard 
in  extenuation,  or  excuse,  of  the  contempt,  after  the  attach- 
Bient  had  issued*   ■  . 
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Bf  M*Kkah,  C.  /.— ^I  know  not  of  any  instance  where  a 
delay  of  a  term  has  been  allowed  in  the  case  of  un  attach- 
ment :  one  reason  for  such  a  summary  proceeding  is  to  (^re- 
Tent  delay.    Let  cause  be  now  shewn. 

Sergeant^  in  shewinj^  cause  against  the  attachment,  con* 
tended,  that  the  doctrine,  in  4  Liack,  Com,  280.  was  iaid  down 
much  too  wide  ;  that  in  2  jiii:,  469,  the  Chancellor  expressiy 
assigns  this  reason,  for  his  determining  without  a  jury,  th.it 
be  was  a  judge  of  /act ;  and  in  1  Burr,  510.  513.  an  infor- 
maUon  is  granted  on  this  principle,  that  courts  of  common 
law  will  not  decide  upon  facts  without  the  intervention  of  a 
jury. 

M^Keav,  C.  /.—Tills  was  not  the  reason  that  influenced 
the  Oourt  in  their  decision. 

BvLtf  whatever  the  law  might  be  in  England^  Sergeant  insist- 
edf  that  it  could  not  avail  in  Pennsylvania.  Even  in  Engkmdj 
indeed,  though  it  is  said  to  be  a  contempt  to  report  the  deci- 
sions of  the  Courts,  unless  under  the  imjirimatiir  of  the  judges  ; 
jetf  we  find  Burronv^  and  all  the  subsequent  reporters,  pro- 
ceeding without  that  sanction.  But  the  constitution  of  Perm^ 
•yhfania  authorises  many  things  to  be  done  which  in  England 
are  prohibited.  Here  the  press  is  laid  open  to  the  inspection 
of  every  citizen,  who  wishes  to  examine  the  proceedings  of 
the  government ;  of  which  the  judicial  authority  is  certainly 
to  be  considered  as  a  branch.     Conat.  Penn,  sect.  35. 

M^Kean,  C.  y;^^Could  not  this  be  done  in  England?  Cer- 
tuniy  it  could  :  for,  in  short,  there  is  nothing  in  the  consti- 
tution of  this  state,  respecting  the  liberty  of  the  press,  that 
has  not  been  authorised  by  the  constitution  of  that  kingdom 
for  near  a  century  past. 

Sergeant.  The  ninth  section  of  the  Bill  of  Right$^  however, 
puts  this  supposed  offence  into  such  a  form,  as  must  entitle 
the  defendant  to  a  trial  by  jury*;  and  precludes  every  attempt 
to  compel  him  to  give  evidence  against  himself.  It  declares, 
^  that,  in  all  prosecutions  for  criminal  offences^  a  man  has  a 
right  to  be  heard  by  himself  and  his  counsel,  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  confronted  with 
the  witnesses,  to  call  for  evidence  in  his  favour,  and  a  speedy 
public  trial,  by  an  imfiartial  jury  of  the  country^  without  the 
unanimoua  consent  of  which  jury  he  cannot  be  found  guilty  ; 
nor  can  he  he  compelled  to  give  evidence  against  himsrlj'j  nor  can 
any  man  be  justly  deprived  of  his  liberty  except  by  the  laws 
of  the  land,  or  the  judgment  of  his  peers.'' — ^Noi^,  the  pre- 
sent proceeding  against  the  defendant  is  for  a  trimimUojfeneei. 
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and,  yet,  if  the  attachment  issues,  the  essential  parts  of  tiiis 
section  must  be  defeated :  for,  in  that  case,  tlie  defendant  can" 
not  be  tried  by  a  jury  ;  and,  according  to  the  practice  upon  at- 
tachments, he  will  be  comfielled  to  ayuvfer  interrogatories ;  in 
doing  which,  he  must  either  be  guilty  of  perjury,  or  give  evi* 
dence  against  himself.  The  proceeding  by  attachment  is,  in- 
deed, a  novelty  in  this  country,  except  for  the  purpose  of 
enforcing  the  attendance  of  witnesses.  Those  contempts 
whioh  are  committed  in  the  face  of  a  Court  stand  upon  a 
very  different  ground.  Even  the  Court  pf  Admiralty  (whidi 
is  not  a  Court  of  record)  possesses  a  power  a  power  to  pun*- 
ish  .them  ;  and  the  reason  arises  from  the  necessity^  that 
every  jurisdiction  should  be  competent  to  protect  itself  from 
immediate  violence  and  interruption.  But  contempts  which 
are  alledged  to  have  been  committed  out  of  doors,  are  not 
within  this  reason ;  they  came  properly  within  the  class  of 
criminal  qfences ;  and,  as  such,  by  the  ninth  section  of  the 
bill  of  rights,  the  can  only  be  tried  by  a  jury. 

M'Kean,  C.  /. — Do  you  then  apprehend  that  the  9th  sect, 
pf  the  bill  of  rights  introduced  something  new  on  the  subject 
cf  trials  ?  I  have  always  understood  it  to  be  the  law,  indepen- 
dent of  this  section,  that  the  twelve  jurors  must  be  unam* 
mous  in  their  verdict,  and  yet  this  section  makes  this  express 
provision. 

,  Sergeant  said,  that  he  had  discussed  the  subject  as  weU  as 
the  little  opportunity  afforded  him  would  admit.  He  pressed 
the  Court  to  give  further  time  for  the  argument,  or,  at  once) 
to  direct  a  trial.  This  he  contended  was,  at  least  discretion- 
ary ;  and,  considering  the  defendant's  protestation  of  inno- 
cence, his  readiness  to  give  ample  security  for  his  future 
appearance,  the  magnitude  of. the  question  as  arising  from  the 
constitution,  and  its  immense  consequences  to  the  public,  he 
thought  a  delay,  that  was  essential  to  deliberation  and  justicet 
pught  not  to  be  refused* 

Heatly  and  Levnsj  in  support  of  the  motion,  contended^ 
that  under  the  circumstances  of  the  case,  Oswald* s  publication, 
whether  true  or  false,  amounted  to  a  contempt  of  the  Court, 
as  it  respected  a  cause  then  depending  in  judgment,  and  vc* 
fleeted  upon  one  of  the  judges  in  his  official  capacity ;  that 
the  argument  of  the  adverse  counsel  went  so  far  as  to  assert^ 
that  therp  could  be  no  such  offence  as  a  contempt  even  in 
JEnglandy  since  the  very  words  inserted  in  the  constitution  of 
Pennsytvanzoy  were  used  in  the  Magna  Charta  of  that  king« 
dom ;  that,  in  truth,  neither  the  bill  of  rights  nor  the  consti^ 
tutioi;!  extended  to  the  case  of  contemfits^  for  they  mean  only 
tp  secure  to  every  citizen  the  right  of  expressing  his  seutin 


56  APPENDIX. 

ments  irith  a  manly  freedom,  but  not  to  authorise  'vrantdn 
•attacks  upon  jm  iviitc  reputation,  cr  to  deprive  the  Court  erf  a 
power  essential  to  its  own  existence,  and  to  the  due  adminis- 
tr<ition  of  justice  ;  that  the  Court  were  as  competent  to  jud^^ 
of  the  fact  and  the  law,  upon  the  inspection  oithe  publication 
in  question,  as  th:  Chancellor  was  in  the  authority  cited  frorb 
Atkins  ;  and  that  although  the  prosecutor  could,  perhaps,  per- 
Jiaps,  proceed  cither  by  indictment  or  information,  yet  that 
the  abuses  of  the  Star  Cfiamber  had  rendered  the  process  by 
information  odious,  and  an  attachment,  which  was  sanctioned 
by  immemorial  usage,  was  the  most  expeditious,  and,  there- 
fore, the  most  proper  remedy  for  the  evil  complained  of. 

•    • 

The  Chief  Justice  delivered  the  opinion  of  the  Cbuit  ttf 
the  following  effect,  Judge  Bryan  having  shortly  before  taken 
his  seat. 

M'KfcAx,  C.  J.— This  is  a  motion  for  an  attachment  against 
Elcazcr  Oizvald^  the  printer  and  publisher  of  the  Independent 
Gazetteer^  of  the  1st  oiJuty  last.  No.  796.  'As  a  ground  for 
granting  the  attachment,  it  is  proved, -that  an  action  for  a 
libel  had  been  instituted  in  this  Court,  in  which  Aridrew  Brovme 
is  the  plaintiff,  and  Eleazer  Oswald  the  defend£mt ;  that  a  ques- 
tion with  respect  to  bail  in  that  action,  had  been  agitated 
before  one  of  the  Judges,  from  whose  order,  discharging  the 
defendant  on  common  bail,  the  plaintiff  had  appealed  to  the 
Court ;  and  that  Mr.  Oav^ald^a  address  to  the  public,  which  is 
the  immediate  subject  of  complaint,  relates  to  the  action  thus' 
depending  before  us. 

♦  The  counsel  in  suprort  of  their  motion,  have  argued^  that 
this  address  was  intended  to  prejudice  the  public  miftd  upon* 
the  merits  of  the  cause,  by  propagating  an  opinioi^  that  Browne 
was  the  instrument  of  a  party  to  persecute  and  destroy  the 
defendant;  that  he.  acted  under  the  paHicular  influence  of 
Dr.  JRu&h^  whose  brother  is  a  judge  of  this  Court;  and,  in- 
short,  that  from  tlie  ancient  prejudices  of  all  the  judges,  the 
defendant  did  not  stand  a  chance  of  a  fair  trial.  '    '^ 

f  •  V  •  _ 

f  ••  - 

,•  Assertions  and  imputations  of  thi«"kind  are  certainly' cal- 
culated to  defeat  and  discredit  the  administration  of  justice. 
ILiCt  us,  therefore,  enquire,  firsts  whethel*  they  H>ugbt  to  be 
considered  as  a  contempt  of  the  Court; -and,  secondly^  whe- 
ther, if  so,  the  offender  is^  punishable  by  attachment* 

'  And  here,  I  must*  be  allowed- 1^  observe,  that  libelling  is 
a  great  crime,  -whatever  sentiments  may  be  entertained- by 
those  who  live  by  it.  With  respect  to  the  heart  of  the  libel- 
]ery  it  is  mpre  dark  and  base  than  that  of  the  a9sassin>  or  tkaa 
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his  who  commits  a  midnight  arson.  It  is  true,  that  I  may 
never  discover  the  wretch  who  has  burned  my  house,  or  set 
fire  to  my  barn ;  but  these  losses  are  easily  repaired,  and 
bring  with  them  no  portion  of  ignominy  or  reproach.  But 
the  attacks  of  the  libeller  admit  not  of  this  consolation :  the 
injuries  which  are  done  to  character  and  reputation  seldom  can 
be  cured,  and  the  most  innocent  man  may  in  a  moment  be 
deprived  of  his  good  name,  upon  which,  perhaps,  he  depends 
for  all  the  prosperity,  and  all  the  happiness  of  his  life.  To 
what  tribunal  can  he  then  resort  ?  how  shall  he  be  tried,  and 
by  whom  shall  he  be  acquitted  ?  It  is  in  vain  to  object,  that 
those  who  know  him  will  disregard  the  slander,  since  the  wide 
circulation  of  public  prints  must  render  it  impracticable  to 
apply  the  antedote  as  far  as  the  poison  has  been  extended. 
Nor  can  it  be  fairly  said,  that  the  same  opportunity  is  given 
to  vindicate^  which  has  been  employed  to  defame  him  ;  for, 
many  will  read  the  charge,  who  may  never  see  the  answer  ; 
and  while  the  object  of  accusation  is  publicly  pointed  at,  the 
malicious  and  malignant  author,  rests  in  the  dishonorable  se- 
curity of  an  anonymous  signature.  Where  much  has  been 
said,  something  will  be  believed  ;  and  it  is  one  of  the  many 
artifices  of  the  libeller,  to  give  to  his  charges  ah  aspect  of 
general  support,  by  changing  and  multiplying  the  style  and 
name  of  his  performances.  But  shall  such  things  be  trans- 
acted with  impunity  in  a  free  country,  and  among  an  enlight- 
ened .people  ?  Let  every  honest  man  make  this  appeal  to  his 
heart  and  understanding,  and  the  answer  must  be — ^no ! 

What  then  is  the  meaning  of  the  BUI  of  Right a^  and  the 
Constitution  of  Pennsylvania^  when  they  declare,  "  That  the 
freedom  of  the  press  shall  not  be  restrained,"  and  "  that  the 
printing  presses  shall  be  free  to  every  person  who  undertakes 
to  examine  the  proceedings  of  the  legislature,  or  any  part 
of  the  government  ?"  However  ingenuity  may  torture  the 
expressions,  there  can  be  little  doubt  of  the  just  sense  of 
these  sections :  they  give  to  every  citizen  a  right  of  investi- 
gating the  conduct  of  those  who  are  entrusted  with  the  pub- 
lic business ;  and  they  effectually  preclude  any  attempt  to 
fetter  the  press  by  the  institution  of  a  licenser.  The  same 
principles  were  settled  in  Englandy  so  far  back  as  the  reign 
of  IVilUam  the  Thirds  and  since  that  time,  we  all  know,  there 
has  been  the  freest  animadversion  upon  the  conduct  of  the 
jnimsters  of  that  nation.  But  is  there  any  thing  in  the  lan- 
guage of  the  constitution  (much  less  in  its  spirit  and  inten- 
tion) which  authorises  one  man  to  impute  crimes  to  another, 
for  which  the  law  has  provided  the  mode  of  trial,  and  the 
degree  of  punishment  ?  Can  it  be  presumed  that  the  slander- 
ous words,  which,  which  when  spoken  to  a  few  individuals, 
would  expose  the  speaker  to  punishment^  become  sacred^  by 
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the  authority  of  the  constitution,  when  delivered  to  the  pub* 
lie  through  the  more  permanent  and  diffusive  medium  of  the 
press  ?  Or,  will  it  be  said,  that  the  constitutional  right  to  ex- 
amine the  proceedings  of  government,  extends  to  wan^anl 
an  anticipation  of  the  acts  of  the  legislature,  or  the  judg- 
ments of  the  Court  ?  and  not  only  to  authorise  a  candid  com- 
mentary upon  what  has  been  done,  but  to  permit  every  endea- 
vour to  biass  and  intimidate  with  respect  to  matters  still  in 
suspense  ?  The  futility  of  any  attempt  to  establish  a  construc- 
tion of  this  sort,  must  be  obvious  to  every  intelligent  mind. 
The  true  liberty  of  the  press  is  amply  secured  by  permitting 
every  man  to  publish  his  opinions  ;  but  it  is  due  to  the  peace 
and  dignity  of  society  to  enquire  into  the  motives  of  such 
publications,  and  to  distinguish  between  those  which  are 
meant  for  use  and  reformation,  and  .with  an  eye  solely  to  the 
public  good,  and  those  which  are  intended  merely  to  delude 
and  defame.  To  the  latter  description,  it  is  impossible  that 
any  good  government  should  afford  protection  and  impunity. 

If,  then,  the  liberty  of  the  press  is  regulated  by  any  just 
principle,  there  can  be  little  doubt,  that  he,  who  attempts  to 
raise  a  prejudice  against  his  antagonist,  in  the  minds  of  those 
that  must  ultimately  detennine  the  dispute  between  them  ; 
who,  for  that  purpose,  represents  himself  as  a  persecuted 
man,  and  asserts  that  his  judges  are  influenced  by  passion 
and  prejudice, — wilfully  seeks  to  corrupt  tHe  source,  and  to 
dishonor  the  administration  of  justice. 

Such  is  evidently  the  object  and  tendency  of  Mr.  Os'wdld*^ 
address  ,to  the  public.  Nor  can  that  artifice  prevail,  wKich 
insinuates  that  the  decision  of  this  Court  will  be  the  effect  of 
personal  resentment ;  for,  if  it  could,  every  man  might  evade 
the  punishment  due  to  his  offences,  by  first  pouring  a  torrent 
of  abuse  upon  his  judges,  and  then  asserting  that  they  act 
from  passion,  because  their  treatment  has  been  such  as  would 
naturally  excite  resentment  in  the  human  disposition.  But 
it  must  be  remembered,  that  judges  discharge  their  functions 
under  the  solemn  obligations  of  an  oath  :  and,  if  their  virtue 
entitles  them  to  their  station,  they  can  neither  be  corrupted 
by  favour  to  swerve  from,  noi  influenced  by  fear  to  iiesert, 
their  duty.  That  judge,  indeed,  who  courts  popularity  by 
imworthy  means,  while  he  weakens  his  pretensions,  diminish- 
es, likewise,  the  chance  of  attaining  his  object ;  and  he  will 
eventually  find  that  he  has  sacrificed  the  substantial  blessing 
of  a  good  conscience,  in  an  idle  and  visionary  pursuit. 

Upon  the  whole,  we  consider  the  publication  in  question* 
as  having  the  tendency  which  has  been  ascribed  to  it,  that 
of  prejudicing  the  public  (a  part  of  whom  must  hereafler  be 
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l^mmoned  as  jurors)  with  respect  to  the  merits  of.  a  cause 
depending  in  this  Court,  and  of  corrupting  the  administration 
of  justice  :  We  are,  therefore,  unanimously  of  opinion,  on  the 
Jirst  point,  that  it  amounts  to  a  contempt. 

It  only  remains  then  to  consider,  whether  the  offence  is 
punishable  in  the  way  that  the  present  motion  has  proposed.  ^ 

It  13  certain  that  the  proceeding  by  attachment  is  as  old  as 
the  law  itself,  and  no  act  of  the  legislature,  or  section  of  the 
constitution,  has  interposed  to  alter  or  suspend  it.  Besides 
the  sections  which  have  been  already  read  from  the  constitu- 
tion, there  is  another  section  which  declares,  that  "  trials  by 
jury  shall  hie  as  heretofore  j;*'  and  surely  it  cannot  be  contend? 
ed,  that  the  of&nce,  with  which  the  defendant  is  now  charged, 
was  heretofore  tried  by  that  tribunal.  If  a  man  commits  an 
outrage  in  the  face  of  the  Court,  what  is  there  to  be  tried  ?— 
what  further  evidence  can  be  accessary  to  convict  him  of  the 
offence,  than  the  actual  view  of  the  Judges  ?  A  man  has  beei> 
compelled  to  enter  into  security  for  his  good  behaviour,  for 
giving  the  lie  in  the  presence  of  the  Judges  in  Jfeatmihster'" 
HaU.  , 

On  the  present  occasion,  is  not  the  proofj  from  the  inspec- 
tion of  the  paper,  as  full  and  satisfactory  as  any  that  can  be 
offered  ?  And  whether  the  publication  amounts  to  a  contempt, 
or  not,  is  a  point  of  law,  which,  after  all,  it  is  the  province 
of  the  judges,  and  not  of  the  jury,  to  determine.  Being  a 
contempt,  if  it  is  not  punished  immediatety,  how  shall  the 
m.ischief  be  corrected  ?  Leave  it  to  the  customary  forms  of  a 
trial  by  jury,  and  the  caUse  may  be  continued  long  in  sus-^ 
pensc,  while  the  party  perseveres  in  his  misconduct.  The 
injurious  consequences  might  then  be  justly  imputed  to  the 
.Court,  for  refus^ing  to  execcise  their  le^  power  ivt  prevent- 
ing them,- 

For  these  reasons  we  have  no  doubt  of  the  competency  of 
our  jurisdiction  ;  and  we  think,  that  justice  and  propriety  call 
upon,  us  to  proceed  by  attachment,         ] 

-Bkyan,  Justiccy  observed' that  he  did  not  mean  to  give  an 
opinion  as  to  the  mode  of  proceeding  ;  but  added,  that  lie  had 
always  entertained  a  doubt  with  respect  to  the  legality  of  the 
process  by  attachment,  in  such  cases,  under  the  constitution 
of  Pennsylvania. 

M^Kean,  C.  /.  Will  the  defendant  enter  into  a  recogni- 
zance to  answer  interrogatories,  or  will  he  answer  gratu  t 
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Oswald.  I  will  not  answer  interros;atories.  Let  the  attach* 
tnent  issue. 

M'Keav,  C.  /.  His  counsel  had  better  advise  him  to  con- 
sider of  it. 

Sergeant  said  that  the  defendant  had  not  had  time,  even  to 
peruse  what  ^ad  been  sworn  against  him ;  for  only  Sunday 
had  intervened  since  the  obtaining  the  rule  to  shew  cause^ 
and  that  was  an  improper  day  for  applying  to  the  records  ot 
the  Court. 

M'Keav,  C.  /.  In  criminal  matters  Sunday  has  always 
be .-n  deemed  a  legal  day.  There  has  been  as  ample  time  for 
consideration  as  could  well  be  allowed ;  the  term  will  end  to- 
morrow.   Will  he  answer^  or  not  ? 

Sergeant  prayed  the  Court  would  grant  'till  to-morrow 
morning  to  form  a  determination  on  the  subject,  and  offered 
bail  for  the  defendant's  appearance  at  that  time. 

M'Kean,  C.  J,  Be  it  so.  Let  the  bail  be  taken,  himself 
in  £.  200,  and  one  surety  in  the  like  sum,  for  his  appearance 
to-morrow  morning. 

The  defendant  appearing  on  the  1 5th  of  Jult/^  in  discharge 
of  his  recognizance;  the  Chief  Justice  again  asked,  whe- 
ther he  would  answer  interrogatories  or  not  f 

Bankacn,  for  the  defendant,  requested,  that  the  interroga- 
tories might  be  reduced  to  writing  before  he  was  called  upon 
to  determine. 

M'Kean,  C.  J.  Is  that  your  advice  t6  him  ?  He  must  noitf 
say  whether  he  will  answer  them  or  not ;  they  will  be  filed 
according  tp  the  usuage  of  the  Court,  and  all  just  exceptions 
to  them  will  be  allowed. 

Bankaon.  He  instructs  me  to  declare  that  he  ^i\\  not  an- 
swer interrogatories ;  and  he  then  began  to  urge,  that  there 
was  no  contempt  committed,  but  was  told  by  the  Chief  Jus- 
tice, that,  as  that  point  had  been  determined  by  an  unani- 
mous opinion  of  the  four  judges  yesterday,  at  was  not  now 
open  for  argument. 

Lewis  said,  that  as  a  misrepresentation  had  been  industri- 
ously spread  abroad  respecting  the  conduct  of  the  Court,  he 
thought  it  proper,  at  this  time,  concisely  to  state  the  re^  na- 
ture of  the  present  proceedings.    It  had  been  asserted  that 
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the  Court  were  about  to  compel  Mr.  Oswald  to  convict  him- 
self of  the  offence  with  which  he  is  charged :  but  the  feet  is 
this,  that  it  is  incumbent  upon  the  person  who  suggests  the 
contempt  to  prove  it  by  disinterested  witnesses;  and  then, 
indeed,  the  defendant  is  allowed  by  his  own  oath  to  purgt 
and  acquit  himself,  in  spite  of  all  the  testimony  which  can 
possibly  be  produced  against  him.  It  appears  clearly,  there* 
fore,  that. Mr.  OAwa/t/'*  being  called  upon  to  answer  interro- 
gatories, is  not  meant  to  establish  his  guilt  (for  that  has  been 
already  done)  but  to  enable  him  to  avoid  the  punishment  which 
is  the  consequence  of  it.  The  Court  employ  no  compulsion 
in  this  respect.  He  may  either  answer,  or  not,  as  he  pleases : 
if  he  does  answer,  his  single  oath,  in  his  own  favour,  will 
countervail  the  oaths  of  a  thousand  witnesses  ;  and  if  he  does 
not  answer,  his  silence  corroborates  the  evidence  which  has 
been  offered  of  the  contempt,  and  the  judgment  of  the  Court 
must  necessarily  follow. 

M'Kean,  C,  J.  Your  statement  is  certainly  right,  and  the 
TDftisrepresentation,  which  is  attempted,  must  either  be  the  ef- 
fect of  wickedness,  or  ignorance. 

Lewis  now  prayed,  that  the  rule  might  be  made  absolute ; 
but  remarked,  that,  according  to  the  authorities,  the  Court 
might  either  do  that ;  or,  as  the  defendant  was  present,  they 
might  proceed  at  once  to  pass  sentence  upon  him. 

M^Kean,  C.  J.  There  can  be  no  occasion,  when  the  party 
is  present,  to  make  the  rule  for  the  attachment  absolute:  the 
Court  will  proceed  to  give  judgment. 

Bryan,  Justice,  I  was  not  here  when  the  complaint  was 
made  to  the  Court,  when  the  evidence  in  support  of  the  mo- 
"tion  was  produced,  or  the  arguments  against  it  were  defKvered : 
1  consider  myself  therefore  totally  incapacitated  for  taking 
any  part  in  this  business. 

Lewis.    We  can  immediately  furnish  the  Court  with  the 
"proofs. 

Brtatt,  Justice.  Can  you  furnish  me,  likewise,  with  Mr* 
Sergeant^s  arguments. 

Lewis  said,  that  he  had  not  penetration  enough  to  discover 

any  argument  in  what  had  been  said  for  the  defendant;  and 

having  again  read  all  the  evidence  *which  had  been  produced, 

he  recapitulated  what  he  had  before  said  ia  support^  Ihc 
piotion. 
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Page^  the  under-sheriff,  was  then  called  upon  to  prove^ 
that  the  writ  in  the  action  of  Browne  vs.  Oswald  had  been  in 
his  possession,  at  least  twelve  days  before  it  was  served  ;  and 
that  the  delay  in  serving  it  arose,  at  first,  from  the  defen- 
dant's being  at  Baltimore  ;  and,  afterwards,  from  his  not  be- 
ing at  home  when  the  witness  had  repeatedly  called  upon 
him. 

Br  TAN,  Justice.  I  still  say,  that  not  having  heard  what 
has  been  offered  in  extenuation  of  the  offence,  1  am  incom- 
petent to  join  in  any  opinion  respecting  the  punishment,  I 
cannot  surely  be  suspected  of  partiality  to  libellers :  I  have 
had  my  share  of  their  malevolence.  But,  it  is  true,  1  have 
not  suffered  much  \  for  these  trifles  do  not  wrankle  in  mj 
mind* 

The  Chief  Justice  projiounced  the  judgment  of  the 
Court  in  the  following  words : 

M'Rean,  C.  J,^^Eleazer  Oswald  z  Having  yesterday  con- 
sidered the  charge  against  you,  we  were  unanimously  of  opi- 
nion, that  it  amounted  to  a  contempt  of  the  Court.  Some 
doubts  were  suggested,  whether,  even  a  contempt  of  the  Court, 
was  punishable  by  attachment:  but,  not  only  my  brethren 
and  myself,  but,  likewise,  all  the  judges  of  Englandy  think, 
that  without  this  power  no  Court  could  possibly  exist ;— nay, 
that  no  contcmfit  could,  indeed,  be  committed  against  us,  we 
should  be  «o  truly  coniemfittble.  The  law  upon  the.  subject  is 
of  immemorial  antiquity  ;  and  there  is  not  any  period  when 
it  can  be  said  to  have  ceased,  or  discontinued.  On  this  pointy  ^ 
therefore,  we  entertain  no  doubt. 

But  some  difficulty  has  arisen  with  respect  to  our  sentence.; 
for,  on  the  one  hand,  we  have  been  informed  of  your  circum- 
stances, and  on  the  other,  we  have  seen  your  conduct :  your 
circumstances  are  small,  but  your  offence  is  great  and  per- 
sisted in.  Since,  however,  the  question  seems  to  resolve  it- 
self into  this,  whether  you  shall  bend  to  .the  law,  or  the  law 
shall  bend  to  you ;  it  is  our  duty  to  determine  that  the  for- 
mer shall  be  Uie  case. 

Upon  the  whole,  therefore,  the  Court  pronounce  tins 
sentence : — That  you  pay  a  fine  of  iC.  10  to  the  Commonwealth; 
that  you  be  imprisoned  for  the  space  of  one  month,  that  is, 
from  the  15th  day  of  July  to  the  15th  day  of  August  next ; 
and,  afterwards,  till  the  fiiie  and  costs  are  paid. — Sheriff  he  ia 
in  your  custody. 
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[V.  v.] 

(Abstract.) 
Ut  Anirew^s — B.  R, — 196. 

An  attachment  was  prayed  last  Hilary  term,  by  Mr.  Deniaon 
against  Mr.  Hiltoyi^  the  cursitor  of  the  chancery  Court  of  the 
ceunty  Palatine  of  Durham,  for  refusing  to  make  out  a  man- 
date, upon  an  alias  latitat  which  issued  out  of  tills  Court  to 
the  bishop  of  Durham. 

Chief  Jtistice,  Lee,  observed,  the  present  case  is  similar  to 
that  of  Mr.  Yeates,  the  custos  brevium  in  the  common  pleas, 
which  was  Mich,  4.  G.  1.  A  certiorari,  was  there  awarded  out 
of  this  Court  for  removing  an  original  from  the  common  pleas ; 
and  for  not  doing  this  an  attachment  was  prayed  against  the 
officer,  upon  an  affidavit  that  the  said  original  was  amongst 
a  bundle  of  papers  in  the  office.  And  although  it  was  sworn 
on  the  other  side  by  Yeates,  that  a  ne  recifiiatur  was  entered 
against  the  original,  and  that  this  could  not  be  filed  before  the 
ne  recifiiatur  be  taken  off,  which  cannot  be  done  by  the  prac* 
tioe  of  the  common  pleas  without  leave  of  that  Court ;  this 
was  held  to  be  no  sufficient  excuse  for  Yeates,  because  as 
this  Court  had  a  power  to  send  a  certiorari^  they  may  lawfully 
.  use  all  means  that  are  proper  for  attaining  the  end  of  sending 
it.    And  he  was  committed. 

The  judge  quoted  several  other  authorities,  and  the  rule 
was  made  absolute. 

[W.  W.] 

Hardwickc^s  Cases — B.  R.  150 — some  edit.  160. 
The  King  vs,  Holland. 

Chute  last  term  moved  for  an  attachment  against  the  defen- 
dant for  a  contempt,  in  not  obeying  an  order  of  the  quarter 
sessions  which  was  removed  into  this.  Court,  and  confirmed  ; 
the  order  was,  that  the  defendant  who  was  convicted  of  being 
the  father  of  a  bastard  child,  should  pay  so  much  a  week  for 
its  maintenance,  and  an  arrear  of  twenty  weeks  being  de- 
manded, he  refused  to  pay«it ;  and  the  Court  would  only  grant 
a  rule  to  shew  cause,  because  they  said  ,*twas  not  like  a  re- 
fusal to  pay  costs  taxed. 

-^nd  this  term  the  cause  being  insufficient,  the  rule  was 
made  absolute,  but  the  attachment  was  ordered  to  lie  in  the 
sheriff's  hands  for  a  week,  that  h^  may  have  an  opportunity 
<)f  paying,  if  he. will. 


U  APPENDIX. 

[X.  X.] 

M&erman  Joumaly  M.  138.     Wednesday^  May  30,  1804. 

The  King  v.  Seaton. 

This  was  an  indictment  against  the  defendant,  son  to  the 
Governor  of  Surat,  for  sending  a  challenge  to  the  Right  Hon. 
Mr.  Wickham.     From  the  statement  of  Mr.  Erskine,  sup- 
ported by  the  evidence  of  Mr.  Wickham,  it  appeared  that  he 
had  taken  under   his  protection  a  young  gentleman  of  the 
name  of  Flint,  who  married  a  sister  of  the  defendant.    The 
young  couple  remained  in  Mr.  Wickham's  house,  and  he 
was   one  of  the  trustees   under  their  marriage  settlement. 
The  defendant  having  returned  from  India,  was   invited  to 
Mr.  Wickham's,  where  he  remained  a  week,  and  was  hospi- 
tably treated.     Some    differences  occurred   in    Mr.  Seaton's 
fiimily,  which  Mr.  W.  advised  Mr.  and  Mrs.  Flint  not  by  any 
means  to  interfere  in.    After  the  defendant  had  returned  to 
his  ship  which  was  to  convey  him  to  India  again,  he  wrote  to 
Mr.  Wickham,  saying  that  he  had  heard  he  had  advised  Mr. 
and  Mrs.  Flint  to  use  coercive  measures  to  turn  him  out  of 
his  father's  house,  and  he  desired  an  explanation  of  his  con- 
duct  in  having  done  so.     Mr.  W.  replied,  that  he  had  given 
them  no  advice  but  what  was  in  confidence  as  their  trustee, 
and  he  could  enter  into  no  explanation  on  the  subject'.    The 
defendant  wrote  several  intemperate  letters,  and  at  last  sent 
a  challenge  by  Major  Morgan.    For  this  conduct  a  criminal 
information  was   moved  against  him  ;    but,  upon  his  apolo- 
gizing, Mr.  Wickham  declined  proceedings. — 2Vbt withstand- 
ing this  lenity,  the  tenor  of  the  prosecution  had  no  sooner 
ceased,  than  he  wrote  a  strange  incoherent  letter  to   Mrs. 
Flint,  stating,  that  if  she  did  not  interfere  to  settle  the  family 
disputes,  she  would  be  obliged  to  appear  in  Court,  where, 
if  she  told  truth,  she  would  disgrace  her  patron ;  and,  if  she 
did  not,  she  would  be  put  into  the  pillory  in  a  wooden  box 
at  Chaiing-Cross ;  that  the  story  would  get  to  Bombay,  and 
in  the  public  newspapers,  when  it  would  appear  Mr.  W.  had 
declined  fighting  a  duel ;  that  no  man  could  be  excused  for 
refusing  to  fight  after  having  interfered  in  a  family  dispute ; 
besides,  no  one  ought  to  refuse  after  the  Duke  of  York  and 
^r.  Pitt   had  fought :  and  after  all,  the  story  would  get  into 
the  house  of  commons ;    where  some  member   would  get 
up,  and  ask  Mr.  Wickham  if  it  was  true  that  he  had  refused 
a  challenge  ?  that  men  had  been  expelled  the  house  for  les« 
offences :  that  the  king,  who  was  at  the  head  of  all  gentle* 
men,  would  strike  .him  out.  of  the  privy  council:  iji  short, 
that  no  man  would  sit  with  him,  but  that  he  would  be  lookr 
ed  upon  as  a  fool,  and  unfit  to  be  entrusted  with  the  affairs  of 
the  nation  at  this  time  of  peril.    This  letter  Mr.  and  Mrs, 
Flint  deemed  it  their  duty  to  shew  to  Mr.  W.    A  short 
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* 
time  after,  the  defendant  sent  Mr.  W.  a  letter,  which  Mr. 
Wickham  transmitted  to  his  uncle,  unopened.  The  defen- 
dant called  upon  Mr.  W.  on  a  Sunday  evening,  and  sent  in 
his  name.  Mr.  Wickham,  conceiving  it  was  his  uncle,  went 
to  him^  The  defendant  asked  him  why  he  had  sent,  his  let- 
ter to  his  uncle  ?  To  which  Mr.  Wickham  observed,  he  had 
done  so,  because  he  thought  he  was  the  person  who  had 
most  influence  over  him.  The  defendant  said,  he  might 
have  opened  it  without  fear.  Mr.  Wickham  replied,  he  could 
hold  no  communication  with  him  of  any  kind :  upon  which 
the  defendant  said,  if  he  did  not  give  him  the  satisfaction  of 
a  gentleman,  he  was  one  of  the  greatest  blackguards  that 
ever  was.  Upon  this  evidence  the  jury  instantly  foun^  the 
defendant  guilty.  It  appeared  Mr.  Wickham  had  not  given 
any  advice  to  use  coercive  measures  against  the  defendant. 
He  had  merely  advised  Mr.  and  Mrs.  Flint  to  lay  the  opi- 
nion of  an  eminent  counsel  on  the  subject  of  the  family 
differences  before  some  common  friend. 

Lord  C1ll£nborouglh  hoped  the  defendant  would  be  in  a 
proper  state  of  mind  before  he  came  up  to  receive  judg- 
ment. His  conduct  in  writing  the  letter  to  his  sister,  and 
his  subsequent  behaviour  to  the  prosecutor,  bore  the  cha- 
racter of  iUiberal  vulgarity.  It  might  be  necessary  to  make 
him  give  sureties  to  keep  the  peace :  at .  all  events  he  was 
Slot  to  look  to  a  speedy  enlargement  of  his  person  from  con- 
finement. It  would  be  well  for  him  if,  by  his  contrition,  h» 
could  make  his  peace  with  Mr.  Wickham. 

[Y.  Y.] 
i}of/^Z(Mt»— 116— -or^^r  e(2f/*— -4^8. 

The  King  agairut  Vaughan. 

Cause  shewn  against  a  rule  for  an  attachment  against  tht 
defendant  of  this  Court,  after  having  been  struck  off  the  roll. . 

Lord  Mansfielo  stated  the  practice  of  the  Court  to  be  ; 
that,  if  the  defendant,  by  his  affidavit^  fully  denies  the  charge, 
on  which  the  rule  for  an  attachment  was  granted,  that  is  suf- 
ficient; the  weight  of  the  evidence  or  the  credibility  of  what 
is  sworn  is  never  considered,  but  if  the  defendant  is  hardy 
enough  to  swear  falsely,  he  is  left  to  be  punished  by  indict* 
ment :  In  chancery,  he  said,  they  proceed  differently :  they 
examine  the  defendant  on  interrogatories,  and  also  examine 
witnesses  on  both  sides,  and  then  decide  upon  the  truth  of 
the  charge. 
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[Z.  Z.] 
Wallace' 9  Refiorts — 100. 

HOLLINGSWORTH   V9.   DuAKS. 

The  Court, — Tilghman,  C.  J,  Griffith,  J.  (Basset,  JL 
absent)— Immediately  gave  an  opinion.  Each  of  the  judges 
entered  into  the  history  of  the  trial,  pointed  out  the  gross 
falsities  and  unprincipled  tendency  of  the  publication.  They 
stated,  that  no  manner  of  doubt  existed  in  their  minds,  either 
of  the  c-xpcdiency  or  legality  of  punishing  contempts  of  this 
nature,  by  attachment ;  that  in  doing  so,  they  neither  assum- 
ed, nor  desijrned  to  arrogate  jurisdiction ;  they  found  them- 
selves by  their  commission  and  by  the  laws  of  the  land,  in  foil 
possession  of  it,  and  lx)und  by  their  oaths  and  the  high  duties 
of  their  official  station,  to  exercise  a  just  and  lawfol  discretion 
in  punishing,  and  as  far  as  they  could,  preventing  by  exam- 
ples, an  abuse,  which,  if  not  repressed,  must  overturn  the  ad- 
ministration of  justice.  Individually,  they  disavowed  any  feel- 
ings biit  those  of  a  desire  to  discharge  their  duty.  The  paper* 
as  far  as  it  reflected  on  them,  (if  it  meant  any  reflection) 
excited  no  resentment.  They  were  indeed  sorry  to  find  that 
any  man  should  be  so  lost  to  decency  anr'  truth,  as  to  pub- 
lish to  the  world,  and  in  the  face  of  so  many  witnesses  of 
the  falsity,  such  flagrant  calumnies  upon  the  administration  of 
justice.  The  offenoe  was  denominated  a  contewfit  afthe  court ; 
but  it  did  not  follow  that  the  judges  must  be  attacked  ;  it  was 
equally  a  contempt  when,  pending  the  cause,  the  party,  his  wit- 
nesses, or  the  jurors  are  reflected  up<m  ;  or  indeed,  k£the  pub- 
lication is  only  calculated  to  influence  the  decision  of  the  con- 
troversy ;  the  degree,  indeed,  may  vary.  They  sadd,  that* 
though  they  knew  nothing  of  the  publication,  till  brought  into 
court  on  this  motion,  they  considered  the  prosecution  as  a  me- 
ritorious attention  to  the  true  interestsofsociety,  and  an  ad- 
vancement of  justice.  As  to  the  manner  and  with  what  mo- 
deration they  should  exercise  their  powers  in  case  of  the  con- 
tempt being  established,  those  were  niatters,  about  which 
they  were  to  answer  to  their  consciences  and  country.  In- 
trusted with  the  execution  of  justice  and  the  dearest  interests 
of  man,  independent  of  power,  and  under  every  moral  tie  to 
perform  their  duty,  they  should  proceed  fearless  of  calumny 
and  above  influence  of  any  kind ;  and  if  it  should  be  found 
necessary  to  punish,  the  degree  should  be  such,  as  in  their 
best  judgments,  might  serve  rather  as  an  example  to  pre- 
vent future  ofiences,  than  designed  essentially  to  injure  the 
aggressor.— They  therefore  direct  that  the  rule  for  an  attach- 
jncnt  should  be  made 

Absolute. 
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[A.  3.] 
Wallace* 9   Refiort9 — 407. 

Unitid  States  v*.  Duane. 

To  give  your-  apology  its  utmost  force,  it  amounts  but  to 
this ;  that  you  acted  under  the  impulse  of  passion.  The 
Court  have  taken  that  circumstance  into  consideration ;  at 
the  same  time,  I  think  myself  bound  to  declare,  that  passion 
is  no  justification  of  an  ofience,  and  cannot  go  far,  even  in 
extenuation.  If  a  pl«a  of  that  kind  were  allovred,  men  of 
violent  tempers  would  have  no  inducement  to  restrain  them, 
I  am  satisfied  that  on  reflection,  you  yourself  must  be  sen- 
sible that  you  have  acted  with-  extreme  impropriety.  Your 
case  is  attended  with  circumstances  of  far  greater  aggrava- 
tion-than  Oswald's,  But  though  the  Court  have  power  to 
punish  at  discretion,  it  is  far  from  their  inclination  to  crush 
you,  by  an  oppressive  fine,  or  lasting  imprisonment.  They 
hope  and  believe  offences  of  this  kind  will  be  prevented  in 
future  by  a  general  conviction  of  their  destructive  tendency, 
and  by  an  assurance  that  the  Court  possess  both  the  power 
and  the  resolution  to  punish  them.  Upon  the  whole,  the 
judgment  of  the  Court  is,  that  you  be  imprisoned  for  thirty 
days  including  this  day,  that  you  pay  the  costs  of  prosecu- 
tion, and  that  you  stand  committed  till  this  judgment- be  com- 
plied with.  ' 

EB.  3.] 

3c?  vgI,  Dallas**^  State  JLawa^^pages  33  and  36.. 

Sect.  2.  Be  it  further  enacted  by  the  authority  aforesaid f 
That  all  such  auditors  appointed  by-  virtue  of  tliis  act,  two  of 
whom  shall  be  a  quorum,  shall  be,  and  they  are  hereby,  autho- 
rised and  empowered  to  cause,  by  process  of  subpoena  and 
attachment,  directed  to  the  sheriff  or  coroner  of  the  county, 
to  come  before  them,  as  well  such  persons  as  now  are,  or 
heretofore  have  been,  or  shall  be,  commissioners  or  treasur- 
ers of  such  county,  or  employed  by  or  under  such  commis- 
sioners and  treasurers,  their  respective  executors  or  adminisr 
trators,  as  all  other  persons  whom  it  may  be  necessary  to  ex- 
amine as  witnesses,  and  also  to  compel  in  like  manner  the 
production  of  all  books,  papers,  accounts  and  vouchers,  rela- 
tive to  the  said  public  accounts-;  provided  no  such  subpoena 
be  returnable  in  less  than,  ten  days  after  the  date  thereof. 

Sect.  10.  Be  it  enacted  by  the  authority  aforesaid^  That 
the  auditors  aforesaid,  on  suggestion  to  the  Court  of  common 
pleas  that  the  person  or  persons  to  be  subpoena'd  or  attached 
under  this  act  live  "not  in  the  county  where  the  cause  is  pend- 
ing before  such  auditors^  the  ^d  Court  shall  have  full  power^ 
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and  authority  to  issue  any  subpoena  or  attachment^ into  the 
counties  where  such  person  or  persons  shall  so  reside,  and 
proceed  against  such  person  or  persons^  in  as  ample  a  manner 
as  they  may  do  in  causes  pending  in  such  Court  against 
-witnesses  or  others,  who  shall  be  compellable  to  attend  in  or 
be  in  contempt  of  such  Courts. 

[C.  3.] 

JMRnutet  of  the  Corrventiotu^age  67. 

Section  9.  That  in  all  prosecutions  by  indictment  the  accus- 
ed hath  a  right  to  be  heard  by  himself  and  his  counsel ;  to 
demand  the  cause  and  nature  of  the  accusation ;  to  meet  the 
witnesses  face  to  face  ;  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor,  and  a  speedy  public  trial  by  an 
impartial  jury  of  the  vicinage ;  nor  can  he  be  compelled  to 
give  evidence  agadnst  himself;  nor  can  any  man  be  deprived 
of  his  life,  liberty  or  property  but  by  the  judgment  of  hia 
peers  or  the  law  of  the  land. 

[D.  3.] 
Canutes  of  the  Convention — ^age    131. 

The  ninth  section  of  the  said  seventh  article  being  under 
consideration,  viz. 

That  in  all  firosecutions  by  indictment  the  accused  hath  a 
right  to  be  heard  by  himself  and  his  counsel ;  to  demand  the 
cause  and  nature  of  the  accusation ;  to  meet  the  witnesses 
face  to  face  ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  Javor,  and  a  speedy  public  trial  by  an  impar- 
tial jury  of  the  vicinage ;  nor  can  he  be  compelled  to  give 
evidence  against  himself ;  nor  can  any  man  be  deprived  of 
his  life,  liberty  or  property  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land. 

It  was  moved  by  Mr.  Lewis>  seconded  by  Mr.  James  Ross, 

To  insert  the  word  criminal  before  the  word  firoeecuttons^, 
and  strike  out  the  words  by  indictment^  and  to  insert,  after  the 
words  favory  andy  the  following :  in  all  proceedingu  by  indict' 
tnent  to, 

A  division  of  the  question  on  the  said  amendments  was 
called  by  Mr.  Smilie,  and  the  same  being  taken^ 

The  amendments  were  adopted. 

A  motion  was  then  made  by  Mr.  Wilson,  seconded  by  Mr 
^Atlee, 

To  re-consider  the  last  of  the  said  amendments,  viz.  in  off 
proccydingM  by  indktfjwru  to^  in  ofdor  to  strike  out  the  words  uH 
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fireceedingaj  and,  in  lieu  thereof,  to  insert  the  word  ^rMecti- 

Which  was  determined  in  the  affirmative, 

And  the  said  ninth  section  thereupon  adopted  as  follows  : 

That  in  all  criminal  prosecutions  the  accused  hath  a  right 
to  be  heard  by  himself  and  his  counsel ;  to  demand  the  cause 
and  nature  of  the  accusation ;  to  meet  the  witnesses  face  to 
face  ;  to  have  compulsory  process  for  obtaining  witnesses  in 
his  favor,  and  in  prosecutions  by  indictment  to  a  speedy  pub- 
lic trial  by  an  impartial  jury  of  the  vicinage ;  nor  can  he  be 
compelled  to  give  evidence  agmnst  himself;  nor  can  any 
man  be  deprived  of  his  life,  liberty  or  property  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land. 

[E,  3.] 

Constitution  of  NcKV^York^^^Artich  35. 

Sect*  35*  And  this  conventlondoth  further,  in  the  name  ani. 
by  the  authority  of  the  good  people  of  this  (late,  ordain,  de- 
termine and  declare,  that  fuch  parts  of  the  common  law  of  En- 
gland, and  of  the  flatute  law  of  England  and  Great-Britain^ 
and  of  the  a6ls  of  the  legiflaturc  of  the  colony  of  New* York, 
as  together  did  form  the  law  of  the  faid  colony  on  the  1 9th 
day  of  April,  in  the  year  of  our  Lord  one  thoufand  fcven  hun- 
dred and  feventy-flve,  Oiall  be  and  continue  the  law  of  this  (late, 
fubje£i  to  fuch  alterations  and  provifions,  as  the  legidature  of 
this  (late  fliall>  from  time  to  time,  make  concerning  the  fame* 

Constitution  of  Delaw are ^-^ Article  8  Section  \0* 

Sect*  10.  All  the  laws  of  this  (late,  exifling  at  the  time 
of  making  this  conflitution,  and  not  inconfiflent  with  it,  (hall 
remain  in  force,  unlefs  they  (hall  be  altered  by  future  laws  ;  and 
all  adions  and  profecutions  now  pending,  (hall  proceed  as  if 
this  conditution  had  not  been  made. 

Constitution  of  Maryland-^Section  3* 

III.  That  the  inhabitants  of  Maryland  are  entitled  to  th^ 
common  law  of  England,  and  the  trial  by  jury,  according  to 
the  courfe  of  that  law,  and  to  the  benefit  of  fuch  of  the  En* 
gli(h  (latutet,  as  exided  at  the  time  of  their  fir(l  emigration,  and 
which,  by  experience,  have  been  found*  applicable  to  their  lo- 
cal and  other  circumllances,  and  of  fuch  others  aii  hftTe  been 
fince  nude  in  England,  or  Great-Britain,  and  hsiv6  beeti  Intro* 
duced,  ufed,  and  pradifed,  by  the  courts  of  law  or. equity; 
and  alfo  to  all  a£ls  of  alfembly,  in  force  on  the  fird  of  June« 
feyenteen  hundred  and  feYeaty-fottr^  except  facb  aa^iay  hvtc 
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iiocc  expired!,  or  have  been,  or  may  be  altered  by  aAs  of  con- 
Tentton,  or  this  declaration  of  rights— fubjp£^,  neverthclefs,  t« 
the  revlGonof,  aad  amendment  or  repeal  by,  the  legiflaturc^f 
this  (late. 

Constitution  of  Nevf-yersey-^ Section  2 8, 

XXIL  That  the  common  law  of  England,  as  well  at  of 
much  of  the  flatote  law,  as  have  been  heretofore  prafliftrd  in 
this  colony,  (hall  {till  remain  in  force,  iintib  they  (lull  be  alter. 
ed  by  a  future  law  of  the  legilliiturc  ;  fuch  parts  only  except: 
cd,  as  are  repugnant  to  the  rights  and  privileges  contained  in 
this  charter ;  and  that  the  ineAimable  right  of  trial  by  jury 
Ihall  remain  confirmed,  as  a  part  of  the  iuw  of  this  coUny, 
without  repeali  for  ever. 

[T.  3.T 

A  l'ocvekturk  de  nos  conferences,  nous  avons  ere  frappcs  de  Topi- 
fiion,  si  gcrcralement  repandue,  que,  duns  la  ledaction  d*un  code  civile 
^uelques  textes  bien  precis  sur  cl.aque  matiere  peuvaai  sulfire,  et  que  \% 
^rand  art  est  de  tout  simpiiiier  en  pievoyant  tout. 

Tout  simpiifier,  est  une  operation  sur  laquelte  On  a  besom  de  s'entendre, 
Shut  Jfrevoir ,  est  un  but  qu'il  est  impossible  d*  atteindre. 

II  ne  faut  point  de  lois  inutiles  ;  elles  affaibliraient  les  lois  necessaires ; 
dies  compromettraient  la  certitude  et  la  majeste  de  la  legislation.  Mais 
vn  grand  Etat  comme  la  France,  qui  est  a  la  fois  agricole  et  commer9ant, 
^ui  renferme  tant  de  professions  diiF€rentes,  etqui  ofiTre  tant  de  genres  di- 
vers d'industrie,  ne  saurait  comporter  des  lois  auasi  simples  que  celles 
d'une  socicie  pauvre  ou  plus  reduite. 

Les  lois  des  douze  Tables  sont,  sans  cesse,  pvoposees  pour  modele  s 
jnais  peut-on  comparer  les  institutions  d'un  peuple  naissant,  avec  celles 
d'un  peuple  parvenu  au  plus  haut  degie  de  richesse  et  de  civilisation  I 
Rome,  nee  pour  la  grandeur,  et  destinec,  pour  ainsi  dire,  a  £tre  la  ville 
^ternelle,  tarda-t-elle  a  reconnaitre  Tinsumsance  de  ses  premieres  lois  ? 
Xes  changemens  survenus  insensiblement  dans  ses  n  oears,  n'en  produisi- 
xent-ils  pas  dans  sa  legislation  ?  ne  comnien9a-t-on  pasbientd  ^  distinguer 
le  droit  ecrit  du  droit  non  ecrit  ?  ne  vit-on  pas  naitre  successivement  les 
•zenatus-consultes,  les  plebiscites,  les  edits  des  pr^teurs,  les  ordonnances 
des  consuls,  les  regleraens  des  ediies,  les  reponses  ou  les  decisions  des  juris- 
consultes,  les  pragmatiques-sanetions,  les  rescrits,  les  edits,  les  noveJles 
des  empereurs  ?  L'Histoire  de  la  legislation  de  Rome  est,  a-peu-pres,  celle 
de  la  legislation  de  tons  les  peuples. 

Dans  les  Etats  despotiques,  odle  prince  est  propr'e^airede  toutle  terri- 
toffe»  oii  tout  le  commerce  se  fait  au  nom  du  chef  de  I'Etat  et  k  son  profit* 
<M!k  les  particulieres  n  ont  niliberte,  ni  volonte,  ni  proprie.e,  il  y  a  plus  de 
luges  et  de  borreaux  que  de  lois :  mais  par-tout  oii  les  citoyens  ont  des 
biens  ^  conserver  et  k  defendre;  par-tout  ou-ils  ont  des  droits  po- 
litiques  et  civils ;  par-tout  oH  rhonneur  est  compt^  pour  quelque  chose* 
31  faut  necessaireroent  un  certain  nombre  de  lois  pour  faire  £u:e  k  tout 
Xes  diverges  espdces  de  biens,  les  divers  genres  d^industrie,  les  diverses 
situations  de  la  vie  humane,  demandent  des  regies  difierentes.  La  solli- 
citude  du  legislateur  est  obligee  de  se  proportionner  k  la  multiplici^e  et  h 
t'importance  des  objets  sur  lesquels  11  faut  statuer.  De  Ik,  dans  les  codes 
des  nations  policies,  cette  pr^voyance  acrupuleuse  qui  multiplie  les 
pardcuLicTh  ^  itmble  fau«  un  ^  ,4e  la  m^n  m^me. 
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Nous  n'avons  done  pat  cru  devoir  simplifier  le»  loii,  au  point  de  lusser 
1m  citoycns  sans  regie  e:  sans  guarantic,  sur  leurs  plus  grands  interets* 

Nous  noussommes  ^ga^ement.  pr€serv6s  de  ladangereuse  ambition  -de 
vouloir  tout  reglcr  et  tout  prcvoir.  Qui  pourrait  penser  que  se  sont  ceux 
m^mes  auxquels  un  code  parait  touiours  trop  volumineuK,  qui  osent  pres- 
crire  imperieusement  au  legislateur,  la  terrible  tauhe  de  ne  rien  abandonner 
a  la  decision  du  Juge  ? 

Quoi  que  Ton  fassc,  les  lois  positives  ne  sauraient  jamais  enti^rement 
remplacer  Tusage  de  la  raison  naturelle  dans  les  affaires  de  la  vie.  Les  be- 
soins  de  la  socieie  sont  si  multipties,  et  leurs  rapports  si  €tendus,  qu'il  est 
impossible  au  legislateur  de  pourvoir  a  toot. 

Dans  les  mati^res  m^mc  qui  fixent  particuliSrement  son  attention,   il  est 
une  foule  de  details  qui  lui  echap]>ent,  ou  qui  sont  trop  contentieux  et  trop 
mobiles  pour  pouvoir  devenir  I'objetd'un  texte  deloi. 

Un  code,  quelque  comp'et  qu*il  putsse  parattre,  n'est  pas  plutdt  achev^, 
que  m'llle  questions  inattendues  viennent  s'offnr  au  magistrat.  Car  les  loisy 
une  fois  r^ig^es,  demeurent  telles  qn'elles  ont  et^  ecrites.  Les  hommes, 
au  contraire,  ne  se  reposent  jamais  ;  ils  agissent  toujours  t  et  ce  mouvemeht, 
qui  ne  s'  arrete  pas,  et  dont  les  effets  sont  diversement  modifies  par  les  cir* 
Constances,  produit,  k  chaque  instant,  quelque  combinasion  nouveUe,  quelque* 
nouveau  fait,  quelque  r^sultat  nouveau. 

Une  foule  de  choses  sont  done  n^cessairement  abandonnees  ^  Tempire  de 
l*usage|  4  la  discussion  des  hommes  instruits,  k  Tarbitage  des  juges. 

[G.  3.] 

Shake9fiear€*9  Henry  IV. — 2rf  part — Act  V.    Scene  VI.  . 

-  ...  .  ,      •  • 

Cb.  ytutice.  I  am  assured,  if  I  be  measured  rightly* 
our  majesty  hath  no  just  cause  to  hate  me. 

K.  Btnry.  No  !  how  might  a  prince  of  my  great  hopes  foiget  T 

So  great  indignities  you  laid  upon  me  \ 

What !  rate,  rebuke,  and  roughly  send  to  prison*  ^ 

Th*  immediate  heir  of  England  !  Was  this  easy  \ 
May  this  be  wash*d  in  Lethe,  and  forgotten  ? 

Ch.  yustice.  I  then  did  use  the  person  of  your  father  i 
The  image  of  his  power  lay  then  in  me ; 
And,  in  th'  administration  of  his  law. 
While  I  was  busy  for  the  commonwealth, 
Your  highness  pleased  to  forget  my  place ; 
The  majesty  and  power  of  law  and  justice. 
The  image  of  the  king,  whom  I  'presented. 
And  struck  me,  in  the  very  seat  of  judgment }         . 
Whereon,  as  an  offender  to  your  father,  , 

1  gave  bold  way  to  my  authority, 
And  did  commit  you.     If  the  deed  were  ill, 

Question  your  royal  thoughts,  make  the  case  yours ;  .    •      « 

Be  now  the.  father,  -and  propose  a  son  ; 
Hear  your  own  dignity,  so  much  profan'd  ; 
See  your  most  dreadful  laws,  so  loosely  slightedi» 
Behold  yourself,  so  by  a  son  disdain'd  ; 

And,  then  imagine  me,  taking  your  part,  v 

And,  in  your  power,  soft  silencing  your  son  :— 
After  this  cold  consid'ianoe,  sentenoe  me ; 
And,  as  you  are  a  king,  spe^  in  your  sute. 
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'  What  I  hzy  done,  that  misbecame  my  place. 
My  pers<A«  or  my  lic^*»  AOveKi^niy. 

JT.  JZbirf.  Yon  arerfg^ht;  juth-ite;  ^nd'yMi  w^fgli  lldl  w«il } 
Therefore,  stiil  bear  the  bajaince  and  the  iwoid :  '  *         - 

And  I  do  wish  your  honors  may  increase. 
Till  you  do  live  to  see  a  son  of  mine 
Oficnd  you,  and  obey  you,  as  I  did  ; 
Yon  committed  me : 

For  wWch,  I  do  commit  into  your  hand, 
Th'  unstained  swoid,  that  you  have  iis*d  to  bear. 
With  this  remembrance— That  you.tUc  the  same 
With  the  like  bold,  just,  and  impartial  spirit. 
As  you  have  done  'gainst  me.    There  is  my  hand. 
You  shall  be  as  a  father  to  my  youth  : 
My  iroice  shall  sound,  as  you  do  pron'pt  mine  ear. 
Koiw,  call  we  our  high  court  of  parliament ; 
And  let  tt»^hoafKr  such  Unibi  of  noble  counsel. 
That  the  great  body  of  our  state  may  go 
In  equal  rank  with  the  best  governed  nation  ; 
That  war,  ot  peace,  or  both  at  once,  may  be 

As  things  acqyainted,  aiKl  familiar  tous  i  «« 

In  which  you,  father,  shall  have  foremost  hand. 

[H.  3.] 
United  States  v»,  Woreell^ 
DUtrict  Court  of  the  United  States — Pennsylvania  District, 

*    •  *      »  •     • 

The  defead«Dt  was  found  guilty  of  an  attempt  to  bribe  tha 
commkaioiier  of  tke  reve&ue. 

* 

Mr.  Daiiai$iiM  the  part  of  .the  defendant^  in  thia  Cftse^  xvoi^d 
an  arrest  of  judgment,  by  reason  that  the  circuit  C$>urt  had 
no  cognizance  of  the  crime  charged  in  the  indictment.  That 
the  judicial  authority  of  the  federal  Court  must  be  derived  either 
from  the  constitution  of  the  United  States,  or  from  the  act  of 
congress,  made  in  pursuance  of  that  constitution,  and  that  it 
was  incunU^ent  upon  the  prosecutor  tp  ^ew,  that  an  offer  to 
bribe  the  commissioner  of  the  revenue^  is  a  violation  of  some 
constitutional  or  legislative  prohUgation*. 

Mr.  RavfUy  the  attorney  for  the  district)  ^bserredi  th^  <<  the 
exception  taken  in  support  of  the  motion  in  arrest  of  judgmei^ 
struck  at  the  whole  system  of  the  national  goyer^me^t  i  for 
if  opposition  to  the  pure  reguls^  and  efficient  admit^stratioa 
of  its  afikin  could  thus  be  made  by  £ra«dy  the  ei^pertn^t  of 
force  might  next  be  applied,  with  equal  impunity  and  success. 
Unless  the  offence  is  ppnishable  in  the  federal  Courts ;  it  cer- 
tainly is  not  cognizable  before  any  state  tribunal.  Unless  the 
judicial  system  of  the  United  States  justified  &  recourse  to  com- 
mon law  against  an  individual  guilty  of  a  breach  of  treaty,  the 
offence,  where  no  specific  penalty  was  to  be  found  in  the  trea« 
ty,  would  therefore  rem^n  unpunished.^ 


jUPPENDix;  rs 

The  codtt  being  ditided  in  ofunion,  it  became  a  dpnbt^  wheQier 
sentence  could  be  pronounced  upon  tlie  defendant ;  and  a  ivis^ 
was  expi'essed  by  the  judges  and  the  attorney  of  the  district^  that 
the  case  might  be  put  into  such  a  form,  as  would  admit  of  ob- 
taining the  ultimate  decision  of  the  supreme  court,  upon  tlie  un- 
poitant  principle  of  discussion :  But  the  counsel  for  the  prisoner 
did  not  think  themselves  authorised  to  enter  into  a  compromise 
of  that  nature.  The  couit,  after  a  short  consultation,  and  de- 
claring, that  tlie  sentence  was  mitigated  in  consideration  of  the 
defendbpUit's  circumstances,  proceeded  to  adjudge^ 

• 

That  the  defendant  be  imprisoned  for  three  months ;  that  he 
pay  a  fine  of  200  dollars ;  and  that  he  stand  committed,  until  this 
sentence  be  complied  wkh,  and  the  costs  of  prosecution  paid. 

[1.3.  ] 
let  DaUaa^^  Reports^  pc^e  293, 

Tetter  vs.  Rapesjiyder. 

The  parties,  having  consented  to  a  reference,  Hied  a  written, 
agreement  appointing  three  persons,  without  saying  ^  or  any  two 
of  them,*'  to  report;  but  the  clerk,  in  making  out  the  i*ule,  had 
so  expressed  it.  The  thrce  rcferees  met,  though  only  two  of 
them  signed  the  report;  and  now  Lawrence  moved  to  set  it  aside^ 
on  account  of  this  variance  between  the  nile  and  the  agi:eement 
of  the  parties,  offering  to  examine  a  witness,  who  was  present 
at  the  transaction,  to  show  that  it  was  intended  all  the  refci^es 
should  concur.     See  Fiug,  315. 

To  this,  IngeraoHi  for  the  plaintiff,  objected ;  and  said,  that 
where  parties  have  reduced  their  agreement  to  writing,  particu^ 
larly  in  the  case  of  a  record,  nothing  by  way  of  addition  or  alter-* 
ation  was  admissable.  To  prove  a  name  meant,  or  a  fraud  com- 
mitted, and  some  other  similar  circumstances^  werei  he  insisted^ 
the  only  exceptions  to  this  principle. 

But,  by  TJHE  COURT  ^— .The  question  is  not,  whether  parole 
testimony  shall  be  given  against  a  record ;  but  whether  the  agree- 
ment filed  in  the  court,  was  a  sufficient  authority  to  the  clei'k 
to  make  out  the  i*ule  to  any  two  of  the  referees.  If  tliis  was  his 
mistake,  it  certainly  ought  not  to  beat*  against  the  defendant. 

The  witness  being  esamiried,  anfd  having  proved  the  defend- 
ant's allegation,  the  opposite  counsel  contended,  that  as  the  rule 
had  been  before  th*  referees^  and  was  inspected  not  only  by 
them,  but  by  the  parties,  it  was  too  late  to  make  the  objection ; 
for,,  it  would  be  unjust  to  allow  this  advantage  to  the  defendant^ 
afler  the  whole  business  had  been  discussed,  and  the  rc'port 
agreed  uponl 
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•  •  >       - 

Jikoritpr^ivenito  the  refereea  JiyitkefMai.of 'tbe.pa]tie%  ought  to 
IwHB  iie«p  stfict]r;piMP«ied. 

fiuti  hgr  THjn  caomr  t^^^Thsre  would  havt  i)een  'sonwdni^ 
tqnitaUe  m  .the  obfectioii  loihe  rvopoity  if  only  tm  dF  the  r& 
feceesbadmet;  but)  as  h  appeal^  tiiat  they  all  entered  on  thb 
buainciSi  though  anly  two  of  them  hove  subscribed  the  tc|x>n^ 
ve  can  jconaider  iMithing  but -die  evident  mirtake  of  fhe^ofeck^ 
nml^  £nr  that  reaaomilane* 

Iiet  the  report  be  set  a^de. 

t  K.  S   ] 

Seastance  being  resoWedupon  by  the  Americans---the  puljut 
"■^-ithe  press-— the  bench  and  the  bar,  seyerally  laboured  to  unite 
and  encooi'age  them.  The  elergy  of  New-£iigland  were  a  nu- 
merous, learned  and  respectid>le  body,  who  had  a  great  asceH* 
'dancy  over  the  miikts  of  their  heaters.  They  connected  religim 
ind  patriotism,  and  in  their  sermons  and  prayersj  represented  the 
cause  'Of  America  as  the  cauM  of  heaven.  The  Byhbd  c^'^Ni&lF* 
Voi4l  -and  Philade^hia,  also  sent  forth  a  pastcutd  letter,  whidi 
•  waspublicly  read  in  their  churches.  This  earnestly  recommend* 
cd-such  sentiments  and  conduct  as -were  suitable  to  their  ^tuation* 
Writers  and  printers  followed  in  the  rear  of  the  preadheis,  an4 
next -to  them  had  the  greatest  hand  in  animating  their  country* 
teen.  Gentlemen  of  the  bench  and  of  the  bar  denied  Hie  charge 
of  rebellion,  and  justified  the  renstance  tA  the  txAem^a.  A  ^s* 
tinction  founded  on  law,  between  the  king  and  his  ministty,  "was 
introduced.  The  fonner,  it  was  contended,  could  do  no  ^n^ong. 
^he  erime  of  ^^^edson  was  chai|;ed  on  the  latter,  <for  using  the 
royal  name  to  varnish  ^eir  own  luiconstitiitional  measures.  The 
phrase  of  a  ministerid  war  beeame  ccHnmon,  and  was  uaed'aa« 
for  reconcilkig  resistance  'Wiih  allegianee* 


I  M.  3.  ] 

ilim^a  IBatdfty  of  England,  vol,  4,  fiageTTS, 

.  EncQUsaged  by  this  success,  the  commons  carried  their  sctu* 
tiny»  and  p^il  with  a  respectful  hand,  into  other  abuses  of  iin^ 
portance.  The  great  seal  ws^^  ;at4hat  time,  in  the  hands  of  the 
celebrated  Bacon,  created  viscount  St.  Albans ;  a  man  univei*sally 
ftdmiwd  isa  the  greatness  of.  his  genius^  and  be)oved  for  the 
cwiteousness  «aid  hmnaoi^  of  his  behaviour.  He  ws^  the  great 
iOitiame^t.  of  his  age  and  nation ;  and  npugbt  was  wantii^  to 
nender  hpm  t^  ornament  of  human  mature  itseii^  but  that  :Strez^th 
-r.  ofiinind  twhkhjmight  check  his  inten^rate  desire  of  pre^r* 
^li  insilk  ^l&^f^ld  add  not^i^  to  bis  dignity,  and  n^ht  restrain 
cus  profuse  indinadon  to  expencei  that  could  be  fequi^adittM^ 


/:: 


fir  lk&  hdfKor  ndi*  ^niertiAlmenl.    FE*  wjmlof  owwHothyi  and'Hia/ 
iiidiilgence  to  seiVants,' had  involved  him  in  necesJMtiesi  and;  iw, 
order  «>  supply  his  pi-odgality,  he  had  been  tem^t^d  td' tafccr 
bribed,  by  the  title  of  pt^esents^  and  that  iA  itveiy'  open  inattnerj 
fiam  suitors  in  tbs^enj.    R  appears  that  it  had  been  usual  fbt* 
fopmep  chancellors  to  take  presents^;  and  it  is  pretetfded  tfiat 
Bacon,  who  followed  the  same  dangerous'  practice,  hail^tUl;  in^ 
the  seat  of  justice,  preserved  l^e  integrity  of  a  judge,  and  had 
given  just  deK:i^e»  against  those  very  persons,  from  whom  he 
had  received  the  wages  of  iniquity.    Complaints  rose  the  louder 
on  that  a^cpunt^  and  at  last  reached  the  house  of  tommpfis,^ 
who  sent  iip  "ah"  impeachment  against  him  to  the  peers.    The 
chancellor,  conscious  of  guilt,  depi'ecated  the  vengeance  of  his. 
judges,  and  endeavored,  by  a  general  avowal,  to  escape  the  cpn- 
fiisidn  of  a  sttic^er  inquiry.    The  lords  insisted  on  a  particular 
^  cdnfesiaon-of  all  his  Conniptions.    He  acknowledged  tweuty-dght- 
articles;  and  was  sentenced  to  pay  a  fine  of  40,000,  poundsj.  to, 
be  4mpri:soned  in  the.  tower  during  the  king's  pleasui'e,  tp  he. 
Ibrever  incapable  of  any  office,  place,  or  employment  aiid  never 
figaih  td^^^iri  parliament,  or  come  within  the  verge  of.  the-cpurt., 


'ji  f 


^  [Se0r  this  authority  in  Appendix,  page  ^,  notti  T.} 

JSume^s  History  of  lSnglcm£t^  vol.  6,  /Hiffe  HIT, 

The  vittlBQft.  Jeffen««f  ^iKigi^eded  s^er  scHne  intcnrs^^;,  ^od  s1k|W«^ 
«d  tho^  people,  tjiat  the  rigours,  of  the  law.miglil^  equals  if  not 
exceed,,  the  ravages  of  mUitsoy  tyranny.  This  ma%  whp  wan-.! 
tonsdin  cnieky^  had  alseady  given  a  specimen,  of  his  character. 
in  many  trtab,  whei'e  he  presided;  and  hq  nowv^et  out  ^th  a!, 
■avagei  jay,  a3  to  a  full  harvest  of  death  and  destfuctipii.  tie,, 
began  at  Docchester  \  foA  U^irty  rebels  being:  arraigned^  he  ex* 
hopted  them,  but  In  vain,  to  save  him,  by  their  free  confessionir 
the  tpouble  of  tiying  them:.  And  when  twenty-nine  were  found 
guilty,  Ii^  ordei^d.them,  s^  an  additional-  punishment  of  theirl 
^sobedience  to  be  led  to  immediate  execution.  Most  of  the  other 
priaonerB,,temfied  witSi  this  e:;cample,  pleaded  guilty:  and  npv 
kss  t\ian  two  hundred  and  ninety-two  recewed  sentence  at  Dor^ 
Chester. '  Or  these,  eighty  were  executed.  Exetir  waa  the  nfexlj 
atage  of  cruelty :  Two  hundred  and  forty-thi^ee  were  there  triedi^ 
of  whom  a  great  number  were  condemned,  and  executed..  Ife 
also  opened  his  commission  at  Taunton  and  Wells;  and  every 
where  carried  consternation  along  with  him^  The  juries  were 
so  struck  with  his  menaces,  that  they  gave  their  verdict  unth 
^cipitation ;  and  many  innocent  persons,  it  i»  said^  were  in* 
?«to4with  the  gnUtQ^    And  oR-tbe  i«hole>  bmdn<t]ittie  wl« 
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trcrebutchei'eddy.  the  military  comman<ki^)  two  hundm^f  smd' 
fi&^-oneLOsoe^'COitiipttted  tohaVe  fallen  by  the  liand  of  justice. 
Xiifi'  vtWs  iroontry  was  strewed  with  th^  heads  and  limbs  oT, 
ijiatPBftf  Erery 'VHiage  almost  beheld  .the  dead. carcase  of  a 
H^tohtfdatkliabkaiit.  And  all  the  rii^ui^s  of  justice,  unabated 
i^f  a{iyt.appe»«uice'of  demency,  were  fully  displayed  to  the  p^» 
|fle  by.tberiabumajA  Jeffeiies. 

y  .       •     -  •  [  0. 3.  ]  ; 

*  7Iumc^8  History  qf  Er^lqnd^  vol,  4,  page  \  69, 

^  Tbp  .aueen^s  menace,  of  trymg  and  punishing  Haywarde  for 
treason^. could  easily,  have  been  executed^  let  his  book  have  beea 
^vcr  so  yinocent.  While  so  many  terrors  hung  over  the  people^ 
lio  juiy  durst  have,  acquitted  a  man,  wiien  the  court  was  resolv- 
ed to,  iave  him  condemned.  The  practice  also  of  not  confront- 
ing, witnesses  A^ith  the  prisoner,  gave  the  crovm  lawyera  all 
in^aginable  advantage  against  him.  And,  indeed,  there  scarcely 
Qccui>  an  instance  during  all  these  reigns,  that  the  sovereign  or 
me  mmisters  were  ever  disappointed  in  the  issue  of  a  prosecution, 
Tjmi|i  juries,  and  judges  who  held  their  oflfices  during  pleasui'e, 
never  failed  to  second  all  the  views  of  the  crown.  And  as  the 
)>ractlce  was-aaci^iitly  common,  of  fining,  imprisoning,  or  other* 
wise.punisl^ing,  thft  JBixM^^  merely  at: the  discretion  of  the  courts 
for 'finding  a  vei'dict  contrary  to  the  diroc^ioft  of  those  dependenf 
judges ;  it  is  obvious,  that  juries  were  then  no  manner  of  secu* 
lity  to  the  liberty  of  the  subject        ? 

/     [  P.  3.  ] 
Hume* a  History  qf  Mnglar^dy  vol,  6y  fiage  22S, 

*/Tb^  s^alle^t  approach  towards  the  introducdon  ot  jkJ'pery, 
ipiisti  in  tlie  pi*e&eQt .  dispotk^on  of  the  people^,-  have 'Afforded 
reason  of  jealousy. J   much  more  so  wide  a  'Step  as  thai  of  dis- 
^hsing^ with  the, tests,  the  sole  security  which  the  tiatioh,  being* 
disappointed  9?  :tT^  e:sclusion-bill,  found  pro^^sH  t^ifest  fl^ose 
<fre^dei^''iiMwaii^       /  Yet  was  the  king  resdlute'^fS^perssrei^  in 
hts  pumose  }   4nd  (laying  failed  in  bringing' '4y#th'e'i|!>ar!&ment}.' 
he  made  an  attempt,  with,  more  succefss,  f^^e^taB>fi^lng  his  dts* 
penslngjppwer,  by  a  verdict  of  tlic  judgesi^    SFEdwalM^'Itales,* 
a'  iiey,  jprpselyte^i^  had  accepted. avCCMnmisBftm'  bP  coloridf' and; 
cfirectip^  w^jre.^ven  to  His  coaobmraLn-to)  prfeSic^tcr  hhn  fdr'the' 
pen^ty^  of  ^iiv    huiidred  pounds^,  nfhich  tlTfe  liV;  bstkblfrfiing  • 
ffee  testgVj  J^ij;i^ai^ed  to  ipfoimcps;  uBy  Mft  .felgftfed'a^tlDti','  the 
kih^;^iSdTjpd,^  \)qth^  froni.the.iauthowty.  of<i^e^'decTsi<ih,afad'  the' 


ni  6fi  wfioiii  the  ministers,  jy^ 


'xTOfe^fiiW^'^rsbnifefi  wfioii^  the  ministei>J^ferj?r^i9B«C^^ 
ft  London  jm!tef>'>rho  bad*  b^e^meexti*em'eiy  noted  for  his  zeal 
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iigfunst  popei^y   and  was  xniich  connected  with  S^iaftssbim  ynd 
the  leaders  of  tha  country. pi^y,.:,  Tov  s^  ^hey  i'eiiied  trnath  upoli 
the  populace,  men  of  Coilege.'e  rank  and  station  .ireis  uae&il'til 
them.    College  had  been  iu.Oxford  ai^n^d  with  swc^rd  and  pistol: 
during  the  sitting  of  the  parliament;   and  this  waak  madethef 
foundation  of  his^  ciime.    It  was  pretended  that  a.  conspiracy  ha4 
been  entered  into  to  seize  the.  Idng's  person,  and  detain  him  in 
confinement,  'till  he  should  make  the  concessions  demanded  of 
him.    The  sheiiffs  of  Xondon  wei'e  In  strong  oppo^itbn  to  thej 
cduit;  and  it  was  not  strange,  that  tlie  grand  jury  named  by 
£hem  rejected  the  bill  against  College.     The  prisoner  was  there- 
fore sent  to  Oxford,  where  the  treason  was  said  to  have  been*, 
committed.    Lord  Norris,  a  courtier,  was  sheriff  of  the  county ;' 
and  the  inhabitants  were  in  general  devoted  to  the  court  party/ 
A  jury  was  named,  consistii^  entirety  of  royalists ;  and  though 
they  were  men  of  credit  and  character,  yet  such  was  the  factious* 
rage  which  prevailed,  that  little  justice  could  be  expected  by  the 
prisoner.    Some  papers,  containmg  hints  and  directions  for  hi)| 
defence,  were  taken  from  him,  as  he  was  conducted  to  his  trial : 
An  iniquity,  which  some  pretended  to  justify  by  alleging,  thattk 
like  violence  had  been  practised  against  a  prisoner  during  the.- 
fury  of  the  popish  plot.     Such  wild  notions  of  retaliation  weuo,^ 
at  that  time  propagated  by  the  court'  party. 

.  ( 

[  R.  3.  ] 

SmoUet'^9  continuation  of  the  Hist,  of  Eng.  vol,  8,  fiage  307, 

• 

The  commons  of  England,  in  order  to  evince  their  loysjjtyt 
brought  in  a  bill,  denouncing  the  penalties  of  high  treason  agsdnst 
t|iose  who  should  m^tsun  cori'espondence  with  the  sons  of  the/ 
pretender.    In  the  upper  house,  lord  Hardwicke,  the  chancellory 
moved,  that  a  clause  should  be  inserted,  extending  the  cnme  of 
treason  to  the  posterity  of  the  offenders,  during  the  lives  of  the. 
pretender's  sons.    The  motion,  which  was  supported  by  the. 
whole  strength  of  the  ministry,  produced  a  waim  debate,  in 
which  the  duke  of  Bedford,  the  earl  of  Chesterfield,  the  lords 
Talbot  and  Hei*vey,  ai^ed  against  it  in  the  most  pathetic  man* 
ner,  as  an  illiberal  expedient,  ccmtrary  to  the  dictates  of  human-^v 
ity, -the  law  of  nature,  the  rales  of  coihmon  justice,  and  the^l 
precepts  of  religion ;  an  expedient  that  would  involve  the  irm0'(^ 
cent  with  the  guilty,  and  tend  to  the  augmentation  of  ministerial 
poweri  for  which  purpose  it  was  undoubtedly  calculated.    Not*^^ 
withstanding  tbesQ^  suggestions,  the  clause  was  caiTied  m  the^ 
affirmative,  and  the  fajiu  sent  back  to  the  commons,  where  the 
amendment  was  vigoi^misly  opposed  by  lord  Strange,  lord  Guern- 
sey, Mr.  W.  Pitt,"  and  other  members,  by  whom  the  original  bill 
had  been  countenanced.    The,  majorityj.  however,  .defjU^re^ftttr 
the  amendment,  and  the  bill  obtained  thf{  i-o/al  aa^sgfo.  i.uui.cJ.fc 
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WetoO^flnm  our  oiwn  Urnes,  a»  wmYf  as  fltnif  th«  Wstbiy  c^ 
gndent  days,  that  a  tnajortty  of  the  judges,  in  courts  of  law,  hav© 
been  capable  of  delivering  illegal,  tincanstittitidnid,  and  even  crim* 
inal  opiniong.  On  snch  occasions,  wfere  the  minoi'ity  bound  to 
tf  ence  ?  Whatever  may  have  been  die  rulte  df  theJ  d^y,  in  the 
case  of  the  ship-money,  and  the  case  of  the  seven  bishops,  man- 
kind have  since  consecrated  to  everlasthig  fiitne,  die  nsimes  of 
those  who  honorably  spumed  the  slavish  doctrine.  Let  the  dbc- 
trine  prevail,  and  I  see  not  why  a  puppet,  or  a  Ch])Qa  mandarih^. 
would  not  form  as  good  an  associate  judge  foe  the  h<Miorabie  pre- 
sident as  a  Coke  or  a  Mansfield. 

JUNE  24,  nr^  p.  M, 

.  The  cmniiiiUJce  aippoiiiled  for  that  prnpose  broiight  inr&dvafi? 
^  a  declaration^  on  the  subject  of  the  iiideimdence  (rf*  thk  cokaiy^ 
of  the  cix>wn  of  Greajt-Britain,  which  waei  ordered  to  be  read  l^ 
special  order^  the  same  was  read  a  second  time,  ttid  bebjip  fb^ 
considered,  it  was  with  the  greatest  tinarumity  of^  all  the  metn^ 
bers  agreed  to  and  adopted,  and  is  in  the  words  following,  viz. 

WBKmxAS  George  the  third,  km^  ^f  Cfeat^fintaiB,  Sec.  in  vi- 
olation of  the  principles  of  the  British  constitution ;  imd  of  the 
laws  c^  justice  and  humanitf,  Ymiki  by  an  accumi^KM^  o^  op- 
pressions unparalleled  in  history  excluded  the  inha^tants  o£  ti:As, 
mth  the  other  Amerktm  cohme^,  Jh>m  hh  pro^ectkn;  and  whereas* 
lie  hath  paid  no  regard  to  any  of  our  numerous  and  duti&d  /t^^ 
Hon»  for  a  redress  of  our  complicated  grievances,  but  hath  lately 
purchased  foreign  tix)ops  to  assist  in  enslaving  us ;  'MI  hath  ex- 
cited the  savages  of  this  country  to  carry  on  a  Wai>  agai^t  usj 
as  also  the  negvoeS  to  embrue  theh*  hinds  int^d  titdbd'bf'tl^eir 
mastei'S,  in  a  manner  unpractised  by  civifeied  naitibni ;  a^d  Mth 
lately  insulted  our  calamities,  by  declaring  that  he  wiil"  slie#  us 
no  merey  until  he  has  reduced  us  t  And  v^reas  the  oUigadORs' 
of  allegianee  (bang  redprocail  beC«(ieen  a  MRg  and  hi»  subjacts) 
are  now  ^ssolved  on  the  ude  of  the  eoionlstsy  by  the  despotismi 
of  the  said  king,  insomuch  that  it  now«t)p6ws.tbfetieyRltyio  lusni 
is  treason  against  the  good  people  of  tltts  ci9«qtry  t  An4wiiereas 
not  only  the  parBament,  but,  there  is  reason  to  belief  too  many 
6i  the  peo^rfe  of  Great-Britsdn,  have  cenciirrsd  in  the  alsresaidf 
atiiitrary  and  unjust  proceedings  against  us :  And  whereas  tlief 
public  virtue  of  this  colony  (so  essential  to  it's  liberty  and  hap« 
piness)  must,  be  end»igered  by  a  ftiture  poetical  unfon  i^h  tut 
dependance  upon  a  crewn^and  nation  so  iostta  justice,  paimtism 
and  magnammity  }^  We  the  peputxss  of  the  people  of  PeniJk- 


ilPPESTSSL  Vt 

wyfrroia^  fgiiibted  in  toll  wmtrofaiAZ  eaifi««cveE,'^.lbnnh 
m^  «  piaa  &r  exec^itlnf^  tbe  iv«€4ink^4)dDgiiM6ofthe  l$th  of 
Idajr  last,  ibr  vuppvetstng  ail  aiiti)a%*4a  tbis.iNi«vjaM)e/deriirdl 
fiom  the  JCfDWA  of  Gvoat^Arltaia  i  «Dd  for  eatablisUng  a  ^vem^ 
meat  upon  the  autbH%  of  )the  people  otsly,  Domr  in  l]ib  piiUi« 
inaimer  in  behalf  pF  -ouraelves,  4ind  inth  the  a|^r()b«aaon,  consent 
and  ajuEhoiitf  of  •our^conalatuaita,  uvAMi^Motii^LT  declare  our  wil*^ 
Imgnesa  to  caaaai:  m  a  vote  of  the  congFess,  deetaring  the  united 
colonies  free  vad  independent  states,  pvovided  die  forming  th^ 
goveniBient)  and  the  iregidation  of  the  internal  police  of  this  co* 
lony  be  alwafs  ^^saeinred  to  the  pec^>leof  the  aaid  cok>ny ;  an4 
ire  do  further  ^caH  upon  the  nations  of  Europe  ;iin4ii»ppeal  to  thf^ 
frieat  adiiiter  and  governor  of  the  empires  of  the  world,  to  wit^ 
ness  for  us,  diat  this  dechtration  did  not  originate  in  ambtlidn,^4df 
m  an  tmpatienee  of  lawful  authonty  $  but  that  we  wefe  driven  to 
it,  in  obedience  to  the  "first  principles,  of  nature,  \>y  the  opprea* 
aions  and  cruelties  of  the  aforesaid  king  anid  pariiatnent  of  Gneat* 
Britain,  as  the  only  posuble  measure  that  was  left  \is  to  preserve 
iknd  establish  our  liberties^  and  to  fi»nisinit  themv^vriolHte  to^ibs- 
terity.*'  :>.;>...*. 

Ordered^  That  this  declaration  he  sfgned  at  the  table ;  and  that 
the  president  dettii:<^r  fi,ifx  cpi^ii^ss. 

•  Sect.  1^.  That  «KGessive  hail  -(Md  not  be  rai|Qired^  Unr  <fMia? 
sin^  fiaee  amposedi  nor  cruel  pmashBwnts  iiiiii«ir  A  i   . 


.  .  Thus  wlxile  a  democracy  may  be  pi-onpunc^d  t6  b^'  the  (kitf 
i^gitimate  gQvemmeni^,  and  that  form  of  government,*'  ajlone^ 
which  is  compatible  with  the  freedom  of  the  nation,  and.the'bap* 
piness  of  the  individual,  we  may  perceive  that  it  is"on  eveTy^dtt 
suiTounded  by  c^n^p^ies,  readyto  s|ap  the  founds^tlpn^  cohvulsef  the 
frame,  ai|d  tot^ly  d^ti'oy  the  M»i*;c. 

T^tfve  is  nqt  in  Msure  a  flpiiit  jnore  subtfe  dian  Mviopmcj^^ 
||6ithk»g  moii9  onooatesble ;  nothiot^  whose  cfkfuwii^i^  ap^.jfncmi 
Qon^tant,  mor&'kApcfeepMe,  «r  .more  cmtaln  «f  siipci^is^  kB<#'i°S 
less^  t^^feim  in  WAmy  i  tio^ung  nwe  tarnble  lafciiiMi^^ci 

,  The  legisjatfjre-of  Virgior^  the,  inost  ancient' of 'tJife'  BfRwH 
cojpni^,  waa'corisfituted  by  letteiis  patent  of  MarthtSife'^h,'^!^^ 
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in  thefimrthfearof  king  Junes  thefint;.  thefiM  chapter  gnmt« 
ed  bj  queen  ElizabeCbt  to  sir  Walter  Raktghy  bote  date  March 
35tb,  1584,  about  three  and  twenty  yean  before :  it  is  not  of 
much  consequence  from  which  of  these  periods  we  date  the  ob- 
ligation of  tJie  laws  of  England.  They  seem  to  have  been  adopt- 
ed by  consent  of  the  settlers,  which  might  easily  enough  be  done^ 
whilst  they  were  few,  and  li^ng  altogether.  Of  such  adaption^ 
however,  we  have  no  other  proof^  than  their  practice  until  the 
year  1661,  when  they  were  expressly  adopted  by  an  act  of  the 
assembly,  which  declares,  ^that  they  had  endeavored,  in  ail 
things,  as  near  as  the  capadty  and  constitution  of  the  country 
would  admit,  to  adhere  to  those  excellent  and  often  refined  laws 
of  England,  to  which  they  profess  and  acknowledge  all  reverence 
and  obedience  ;  and  that  the  laws  made  by  them  are  intended  by 
them  but  as  brief  memorials  of  that  which  the  capacity  of  the 
courts  is  utterly  unable  to  collect  out  of  its  vast  vermes,  though 
sometimes,  perhaps,  for  the  difference  of  condition,  varying  in 
small  things/'  The  seveiral  charters  of  queen  Eloabeth  and 
king  James,  stipulated  that  lands  in  Virginia  should  be  held  of 
the  crown  in  free  and  common  socage. 

[  X.  3.  ] 

Ut  Tucker^9  Black9twe<,  fiage  405. 

And  here  we  may  premise,  that  by  the  rejection  of  the 
sovereignty  of  the  crown  of  England,  not  only  all  the  laws  of 
that  country  by  which  the  dependence  of  the  colonies  was 
secured,  but  the  whole  lex  firerogativa  (or  Jura  Coronse  before 
mentioned)  so  far  as  respected  the  person  of  the  sovereign  and 
his  prerogatives  as  an  individual,  was  utterly  abolished :  and, 
that  so  far  as  respected  the  kingly  office,  and  government,  it 
was  either  modified,-  abridged,  or  annulled,  according  to  the 
several  constitutions  and  laws  of  the  states,  respectively  :  that 
every  rule  of  the  common  law,  and  every  statute  of  £ngland|r 
founded  on  the  nature  of  regal  government,  in  derogation  of 
the  natural  and  unalienable  rights  of  mankind ;  or,  inconsistent 
with  the  nati^re  and  principles  of  democratic  governments, 
were  absolutely  abrogated,  repealed,  and  annulled,  by  the  es- 
tablishment of  such  a  form  of  government  in  the  states,  re- 
spectively. This  is  a  natural  and  necessaiy  consequence  of 
the  revolution,  and  the  correspondent  changes  in  the  nature  of 
the  governments,  unless  we  could  suppose  that  the  laws  of 
England,  like  those  of  the  Almighty  Ruler  of  the  universe,  carry 
with  them  an  intrinsic  moral  obligation  upon  all  mankind.  A 
supposition  too  gross  and  absurd  to  require  refutation. 

[  Y.  3.  ]  ' 

lat  Tucker*s  Blac ketone^  fiaga  409  and  426. 

These  constitutional  declarations  (among  many  others  of  a 
similar  nature,  contained)  not  only  in  the  constitution  of  Mas- 
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liachusetts,'  but  m  those  of  tfie  far  greater  part  «£  thc^states  ia 
the  union)  establish,  beyond  the  reach  of  a  djEmbl)  I  apprehend» 
the  several  points  premised,  under  this  h^ad.-  And  h^re  we 
liiay  I'emark,  in  the  way,  that  by  these  constitmionaj  declara- 
tions all  the  cc^ofiiai  laws,  (of  whose  validity,. as  being  repug- 
nant to  the'common  law^  und  statutes  of  England,  great  doubts 
had  bceA  entertained  during  the  colonial  government,)  were, 
thenceforth,  tmquestionably  established,  how  repugnai*t,  soever, 
they  might  have  been  to  the  common  law,  or  statutes  of  Eng- 
land, or  the-  conditions  of  their  charter.  The  adoption 
t)f  the.  laws  of  Eagktnd,  we  see  was  confined  to  such  as  had 
been  theretofore  Adopted,  used)  and  approved,  witMn  the  colo- 
ny, and  usually  .practised  ou,  in  the  courts  of  law ;  with  au 
exception  AS. to. such  parts  as  were  repugnant  to  the  rights  and 
liberties  contained  in  the  constitution.  It  was  therefore  essen- 
tial to  the  force  and  obligation  of  any  rule  of  the  common  law, 
that  it  hac).beea  before  that  tiipe. actually  adopted,  used,  or  ap- 
pro ved»  iji^xh^  colony  :  and  further,  that  it  should  not  be  re- 
pugnant to  the  rights  and  liberties  contained  in  the  constitution. 
Otherwise,  although  it  might  be  found  in  every  law  treatise: 
from  Bracton,  and  Glunville,  to  Coke,  Hale,  Hawkins,  and 
Blackstonc ;  or  in  every  reporter  from  the  .year-books  to  the 
days  of  Lord  Mansfield?  it  would  have  no  more  force  in  Massa- 
chuSjCUs,  th.ao  an  edict  of  the  emperor  of  China. 
• 

The  ponstitiition  of"  Pennsylvania,  declares,  tiiat  all  men  have 
a  natural,  inherent  right  to  emigrate  from  one  state  to  another 
that  will  receive  them,  whenever  they  think,  that  thereby,  they 
may  promote  th(?ir  own  happiness.  Virginia,  made  a  law  to 
the  same.effcct>  in  the  yeai*,  1783,  which  still  continues  to  be 
a  part  of  her  code.  The  English  jurists  denj  to  the  subjects 
of  the  crown  of  Great-Britain  the  right  of  expatriation,  a  doc- 
trine which  they  contend  is  derived  from  the  common  law.  lii, 
those  states  which  have  adopted  the  common  law  under  certain 
limitations,  bat  have  made  no  declaration  in  their  constit.;tion, 
nor  any  legislative  act  upon  the  subject,  the  right  of  expatiia- 
tion  may  still  be  questionable.  But  ought  it  to  be  questioned 
m  Pennsylvania,  or  Virginia,  (both  which  states  have,  in  the 
most  solemn  and  explicit  manner  repealed  the  law,)  because  it 
is  still  questionable  in  Connecticut,  where  the  law  was,  perhaps, 
not  repealed,  because  the  right  had  never  before  been  question- 
•ed.  What  a  snare  is  it  for  the  fi^et  of  the  citizens  of  the  Un- 
ited States,  if  obsolete  maxims  of  this  kind,  may  be  revived 
at  the  discretion  of  a  judge^  and  enforced  with  severe  penalties, 
notwithstanding  they  may  have  been  expressly  repealed  and 
annulled  In  the  most  solemn  niantier  by  the  authority  of  the 
states,  respectively!  What  principle  can  be  established,  more 
inimical  to' the  independence  of  sovereign  states,  or  more  de- 
btfUctivc  to  the  liberty,  security,  and  happiness  of  the  citizen, 
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than,  that  the  uowritten  law  of  a  foreign  countrjr,  dl$ering 
from  them  in  the  fundamental  principles  of  government,  i& 
paramount  to  their  own  written  laws,  and  even  to  those  coTisti-* 
tuiionay  which  the  fieofile  had  sealed  with  their  hlood,  and  de- 
clared to  \}C  forever  inviolable  !  Such,  however,  is  the  necessa- 
ry, and  inevitable  consequence,  of  this  constructive  grant  of 
jurisdiction  in  all  cases  at  comf^on  law^  to>the  courts  of  the  U- 
nited  States,  or  to  any  department  of  the  federal  goYemmeatit 

[2.3.3 

4  Tucker* 9  Blackstone^  jffifiendixy  noie  B,  fiage  1 1. 

As  the  natural  end  and  sole  ptirpose  of  all  civil  power  is  the 
general  good  of  the  whole  body,  in  which  the  eovernors,  or 
public  functionaries,  themselves,  are  necessarily  included  as  a 
part,  so,  that  civil  power  alone  can  be  justly  assumed,  or  claim- 
ed by  any  governor,  or  public  functionary,  which  is  delegated 
to  him  by  the  constitution  of  the  state,  as  necessary,  or  con« 
dncive  to  the  prosperity  of  the  whole  body  united ;  what  is  not 
so  delegated  18  unjust  upon  whatever  pretence  it  is  assumed. 
Any  contract  or  consent  conveying  useless  or  pernicious  powers 
is  invalid,  as  being  founded  on  an  error  about  the  nature  of  the 
thing  conveyed,  and  its  tendency  to  the  end  proposed* 

[  A.  4.  ] 

Tucker*8  Blackstoney  Jiage  12, 

The  most  natural  method  of  constituting,  or  conttnuingr  civil, 
power  must,  since  the  general  use  of  letters,  be  som&deed,  op 
instrument  of  convention,  between  those  who  set  about  to  eft» 
tablish  a  civil  society  or  state,  to  serve  as  an  evidence  of  their 
common  intentions  in  forming  such  an  association  ;  to  limit  the" 
powers  which  they  meant  to  confer  upon  their  public  function* 
aries,  and  agents :  and  to  prescribe  the  mode  by  which  those 
agents  shall  be  from  time  to  time  appointed,  and  the  powers 
confidod  to  them  administered.  And  if  it  should  happen  that 
time  and  experience  may  demonstrate  that  the  people  have 
adopted,  or  consented  to  a  pernicious  plan  ;  whose  destructive 
tendency  they  have  discovered ;  and  no\«  see  their  error;  tak- 
ing that  plan  to  tend  to  their  good,  which  they  find  has  the 
most  opposite  tendency ;  they  are  free  from  its  obligation^  and 
may  insist  upon  a  new  model  of  polity. 

t  B.  4.  ] 
',    .     .  tucker* 8  Bloc k^ioncy  page  87.  [86»3. 

The  Gonsti^timi  of  the  atate  must  therefore,  be  considered 
as«  the :  act  of  the  people,  eqiually  as  the  dissolution  of  the  for- 
mer government;  both  being  not  only  in  form,  but  in  effect^ 
i^om  the  nature  'Sind  necessity  ^f  the  case,  one  and  the  same 


••«--• 


'.< 


I 


APPENDIX.  83 

act.  To  question  the  validity  of  the  one,  is  to  deny  that  of  the 
other ;  the  powers  necessary  to  both  being  the  same,  and  the 
one  a  consequence  upaVoidably  and  indispensably  flowing  ffom 
the  other* 

[C.4.  ] 

State  Ldw^  Care%fa  edition^  101. 

[We  could  not  find  the  authority  read  by  Mr.  Boileau  lit  folio 
101  of  any  volume  of  Mr.  Carey*s  edition.] 

C  D.  4.  ] 

Ml  State  LaxvSf  page  60. 

Sect.  I.  Be  it  enacted  by  the  Senate  and  House  qf  Refiresen^ 
tatives  of  the  Commonwealth  of  Pennsylvania  in  General  jissembly. 
met  J  and  it  is  hereby  enacted  by  the  authonty  of  the  aamey  That 
the  supreme  court  shall  be  established,  in  the  same  manner, 
and  with  the  same  powers,  as  it  hath  been  heretofore  establish<- 
c4  by  the  laws  of  this  commonwealth,  consistently  with  the 
provisions  made  in  and  by  the  constitution  of  this  state ;  Pro-» 
vpded  nevertheless^  That  from  and  after  tlie  thirty-first  day  of 
August  next,  there  shall  be  only  three  terms  of  the  said  court 
holden  in  every  year ;  that  is  to  say,  one  term  beginningjon,  the 
first  Monday  in  January,  which  term  shall  continue  three  weeks ; 
and  no  longer;  another  tt^m  beginning  the  first  Monday  in 
April ;  and  a  third  term  beginning  on  the  first  Monday  in  Sep- 
tember :  each  of  which  last  mentioned  terms  shall  continue 
two  weeks,- and  no  longer:  And  that  the  courts  of  nisi  prius 
shall  be  held  at  such  intermediate  times,  as  the  justices  of  the 
said  court  shall  judge  most  convxnient  for  the  people. 

[  E.  4.  ] 

3d  State  Laws^  fiage  7. 

Sfect*  XI.  And  for  preventing  unjust  venation  by  reiterated 
commitments  for  the ,  saiiie  offence,  Be  it  farther  enacted  by 
the  authority  aforesaid^  That  no  person,  who  shall  be  delivered 
ot^  set  at  large  upon  an  Habeas  Corfius^  shall,  at  any  time 
thereafter,  be  again'  committed  or  imprisoned  for  the  same 
dfTeftce  ^y  any  person  oi*  persons  whatsoever,  other  than  by  the 
leg^l  order  and  process  of  such  court  wherein  he  or  she  shall 
be  bound  b^  recognizance  to  appear,  or  other  court  having 
jurisdiction  of  the  cause,  arid  it  any  other  person  or  persons 
shall  knowingly,  contrary  to  this  act,  re-cotnmit  or  imprison,  or 
knbwingly  procure  or  cause  to  be  recommitted  or  imprisoned, 
for  the  same  offence,  or  supposed  ofi*ence,  any  person  delivered 
or  set  at  large  as  aforesaid,  or  be  knowingly  aiding  or  assisting 
thertin^  then  he.or.4iey  shall  forfeit  to  the  prisoner,  or  pwrty  : 
grievad,  any  pretence  of  variation  in  the  warrant  or  warmntarr 
of  comn>itipent  ijotjvithstandiog^  the  sum  of  fivia  hundred  • 
pounds,  to  be  recovered  by  the  prisoner,  or  party  grieved,  in 
manner  aforesaid. 
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*'   '  -       ''"*'.'  Ccdiviri'a  PoHtical  Justice^  fi^Z*  ^^^   ' 

On€  result  of  the  institution  of  law  is^  that  the  insfff oiloir 
onc«  begun,  can  never  be  brought  to  a  close.    Edidt  is  heapecF 

,  upon  edict,  and  volume  upon  volume.  This  wilT  be  most  the 
rase,  where  the  government  is  most  popular,  and  its  proceed- 
ings have  most  in  them  of  the  nature  of  deliberation.  Surely 
this  13  no  slight  indication  that  the  principle  is  wrong,  and  that 

I  of  consequence,  the  farther  we  proceed  in  the  path  it  marks 
out  to  us,  the  more  wc  shall  be  bewildered.     No  task  can  be 

«  less  hopeful  than  that  of  effecting  a  coalition  between  a  right 
principle  and  a  wrong.  He  that  seriously  and  sincerelj  at- 
tempts it,  w^l  perhaps  expose  himself  to  more  palpable  ridi- 
cule, than  he  who,  instead  of  professing  two  opposite  systems^ 
should  adhere  to  the  worst. 

There  is  no  maxim  more  denr  than  this,  "  Every  case  is  a 
'    Tulc  to  itself."    No  action  of  any  man  was  ever  the  same  as 

•  aoy  other  action,  had  ever  the  same  degree  of  utility  or  injury. 
It  should  seem  to  be  the  business  of  justice,  to  distinguish  the 

I  CfUalitieti  of  men,  and  not,  which  has  hitherto  been  the  prac- 
t  tioe»  to  confound  them.  But  what  Ikis  been  the  result  of  an 
-  fiftempt  tQ  do  this  in  relation  to  law  I    As  new  cases  occur, 

•  the  law  is  perpetually  found  deficient.  How  sho^nld  it  be  oth- 
erwise? Lawgivers  Iwtve  not  the  faculty  of  unjlmited  prc- 
ecicnce^  and  cannot  define  that  which  is  infinite.     The  altema- 

.  tive  that  remaijis,  is  either  to  wrest  the  Jaw  to  Incltjde  a  case 
which  was'pever  in  the  contemplation  of  t,he  author,  or  to 
make  a  new  law  to  provide  for  this  particular  c^se.  Mtich  has 
iKen  done  in  the  first  of  these  modes.  The  quibbles  of  lawyers 
Tindihc  arts,  by  which  they  refine  and  distort  the  seQse  of  the 
law,  are  provefbial.  But,  though  niuch  is  done,  every  thing 
cannot  be  thus'dotie.    The.  abuse  would  sometimes -be  tob  pal- 

'  pahl<}.  >  N^t  to  ^ay,  that  t lie  very  education:  i  that  efmbleathe 
lawyer^,  when  he  is  employed  for  the  prosetutot^  ito  «find  .out 
^^(feiices  the  lawgiver  never  meant,  gables -lum,  ^whirpc  hk  is 
employed  for  the  defendantr  to  find.cnit/Eiubter&gesJrJIiial;!  reduce 
the  law  to  ti  nullity.  It  is  therefore  perpetually  necessary  to 
!irTiake  new  laws;  These  laws,  Sn  order  to  e^dapc  evasion,  are 
frequently  tedious,  minute  and  ciittnnlocutbry.  iThe-voftirae 
in  wfiich  jlistlce  records  her  prescription^  is  foriEf^^?^reasing» 
and  the  world  would  not  contain  the  books  tMt  «n%ht  be 

.  wriUen. 

,    r  .•     ..  .:       -,.<    .  ,  .  i,M^4^  J,.  .  .  .  ..... 

^"    •    .  ■  '  Jeffcit9QrCsM>t€'^,fMgz.24i^,  i^'  \  .  :  •  • 

'fhcse'may^stnrtss  have  jurisdiction  both  criminal  atid  mnl.  If 
tK«  tjues't'ion  before  thew  be  a  qtlestion  of  law  only^  thdy  "decide 
on  it  themselves-:  but  if  it  be^^if  ^ct,"  or  of -fact,  and  law  com- 


i;    >    I 
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bined,  it  must  be  refeiTed  to  a  j^ry.  In  the  latter. casej  of  a  com- 
bination of  law  and  fact,  it  is  u^ual  for  the  '}\ivpr»  to  decide  the 
fact,  and  to  refer  the  law  arising  on  it  to  the  dedsion  oT  the 
judges.  But  this  division  of  the  subject  lies  with  their  discretion 
only. ,  And  if  the  question  relate  to  any  point  of  public  fiberty, 
or  if  it  be  one  of  those  in  which  the  judges  may  be  suspected  of 
bias,  the  jur}^  undertake  to  decide  boUi  law  and  fiict.  If  they  be 
mistaken,  a  decision  against  right,  which  is  casual  only,  is  less 
dangerous  to  the  state,  and  less  afflicting  to  the  loser,  than  one 
which  makes  part  of  a  regular  and  unifonm  system.  In  truth  it 
Ls  better  to  toss  up  cross  and  pile  in  a  cajuse,  than  to  refer  it  to  a 
judge  whose  mind  is  waiped  by  any  motive  whatever,  in  that 
particulai*  case.  But  the  common  sense  of  twelve  honest  men 
give^  still  a  better  chance  of  just  decision,  than  the  hazard  of 
cross  and  pile. 

[  P.  4»  ] 

McUson^s  Trialj  page  \07, 

Anotiier  pretence  has  been  suggested  as  an  excuse ;  ignorance 
of  the  contents  of  the  paper,  and  ignorance  of  the  law,  on  the 
right  of  Mr.  Lucas.  "  I  am  not,  says  the  learned  judge,  to  be 
charged  and  punished,  unless  it  is  proved,  that  I  have  committed, 
an  offence,  that  I  knew  the  act  to  be  an  offence,  and  committed 
it  Avith  an  evil  intention."  Lawyers  are  accustomed  to  bear, 
that  ignorance  of  the  law  is  no  excuse,  even  in  a  common  farmer 
who  has  never  opened  a  law  book.  What  shall  we  say  of «  pre- 
siding judge,  emphatically  a  legal  character,  and  claiming  to  be 
the  exclusive  organ  of  the  couit  in  which  he  presides^  sfetting  up 
the  plea  of  ignoi*ance  as  a  justification  for  such  an  otftra^'e  \' 


< » 


'  ( 


[  Q.  4.  ]  ... 

« 

Monteaqvieu's  S/iirit  of  Larivs^  Jiages  103,  '4,  '8,  '12. 

in  monarchies,  the  administi^ation  of  jus^co,  which  decides 
not  only  in  whatever  belongs  to  life  and  property,  but  likewi^p  to 
iionor,  demands  very  scrupulous  inquiries.  The  delicacy  of  tlie 
jvidge  increases  in  proportion  to  the  increase  of  his  trusti  and  of 
the  impoitance  of  the  interests  on  which  he  determines. 

. ,  We  must  not  therefore  be  surprised  to  find  so  n[iany  rules, 
restrictioins,  and  extensions  in  the  laws  of  those  ^ountrjcs^.  mles 
that .  ];^ultiply  the  particular  pases,  and  seem  tp  ixiake  of  reason 
iipeiC  ^  .a>t. 


•  .J ' 


The  monarch  who  knows  e^ch  of  his  provinces,  mtiy  establish. 

different  laws,  or  tolerate  diffeVent  customs.     But  as  the  despotic 

prince  knows  nothing,  and  Can  attentJ  ib  nothing,  he  must  take 

.    ijehefalr  measures,   artd  goveiTi  by  a  tigid 'tw&d Jwilessibje   will, 

.  which  throlaghout  his  -ivholq  domimoDa  pvoduCQS  JtiUeups;^  ef- 

^■'. feet';. dn  shon^'eVeiy  thing  bends  under  bis  ftetwi  >K  ^    -.  • 


ill'  pm^^jrtfcHi  M  the  d^B'HMis  of  the  coum  of  judicature  arcr 
Jlidtipii^'m  mottai^hies,  the  tow  is  loaded  with  decrees  that 
itomeUnMS  ctmtraAct  one  another;  ehher  because  succeeding 
judges  afD  of  a  different  wuy  of  thinking,  or  because  the  saitie 
causes  are  sometime^  well,  md  at  other  times  ilt  defended  ;  or, 
iti  fine»  by  TCSasoti  of  an  infitiite  numbei*  6^  abuses,  to  which  all 
homaln  re^g;iilations  are  liable.  This  \%  a  necessary  evil,  which 
Ihe  legislature  I'cdresses  from  time  to  time,  as  contrary  even  to 
the  spirit  of  moderate  governments.  For  when  people  are  ob- 
liged to  have  recoui-se  to  couits  of  judicatuiT,  this  should  come 
li^om  the  nature  of  the  constitution^  and  not  Dfom  the  contradic-^ 
tlonor  uiicertainty  of  the  law. 

^  But  in  moderate  govemmentSy  where  tlie.  life  of  the  meanest 
eubject  is  deemed  precious,  no  man  is  stript  of  his  honor  or  pro*' 
perly  but  after  a  long  inquiiy  ;  and  no  man  is  bereft  of  life,  un- 
til his  veiy  country  has  attacked  him,  an  attack  that  is  never 
made  without  leaving  him  all  possible  meaBs  of  making  his  de- 
fence. 

Hence  it  Is,  that  when  a  person  renders  •  himself  absolute,  he 
immediately  tliinks  of  reducing  the  number  of  laws.  In  a  go- 
vernment thus  constituted,  they  are  more  affected  with  particu- 
lar Inconveniences,  tlian  with  the  liberty  of  the  subject,  which  i& 
very  little  minded. 

'tn  republics  it  is  plain,  that  as  many  formalities  at  least  are 
necessary  as  in  monarchies.  In  both  governments  they  increase 
in  proportion  to  the  value  which  is  set  on  the  honor,  fortune,  li- 
berty and  life  of  the  subject. 

In  republicaft  governments,  mefi  are  all  equal ;  equal  they  are 
also  in  despotic  governments :  in  the  former,  because  they  are 
every  thing  ;  in  the  lattei*,  because  they  are  nothing. 


JL>  ' 


Solon' kftew  how  to  prevent  the  abuse  srhich  the  people  might 
make  of '  tlieh'  power  in  criminal  judgmextts.  Heords^d,  that 
thex^omt  of  Areopagus  should  re-examine  the  aflfsur ;  that  if  they 
believed  the  party  accused  was  Unjustly  actjuitted,  they  should 
impcadi  him  again  before  the  people  ;  that  if  they  believed  him 
unjustly  (}^detnned  they  should  prevent  the  executibn  iof  the 
sentence,  and  make  them  rejudge  the  proceeding.  An  adfl*ir2ft)le 
law,  that  subjected  the  people  to  the  censure  of  the  magistracy 
wl^ich  theymbet  revfered,  and  even  to  their  own ! 


'.' 


In  afiah*6  of  this  kind,  it  is  always  proper  to  throw  in  some 
^laiys^  e&peciaHy  when  the  party  accused  is  under  confinement ; 
to  the  erid  thai  the  people  may  growcaJm,  and  give  their  judg- 
ment cooly.  '  ' 


In  despoUc  govemroentt,  iho  pfinof  hat9<tf;cai^t)ei  judge. 
But  in  monarchies  this  cannotbe  I  U)e  cgiutituiton  bf  sucb  paeans 
would  be  subverted,  and  .the  dependent  inteiinediate  pow«n  Awi* 
hilated  ;  all  set  fonns  pf  judgment  wculd  cease  ;  fear  would  ^»ks 
possession  of  the  pet^ld's  minds,  and  paleness  spread  iuelf  ovet:. 
every  countenance ;  the  more  confideo^t  honor,  tUfectkmf  and 
security  in  the  subject,  the  more  extended  is  ^  powwc^  tbtt 
monarch. 

[  S.  4.  ] 

J^emm't  JVbtea,  ficge  229. 

The  time  to  gii»rd  against  comiptiMi  and  tyranny-,  is  brfbre 

Ihey  shall  have  gotten  on  us.     It  is  better  to  keep  the  wdf  mit 

of  the  Md>  than  to  trust  to  drawing  his  teeth  and  taltna  after 'he 


[  T.  4.  ]  ... 

Ut  Eailat'a  Befiftrti,  page  66.     ■  ■  - 

Respublica  t».  Doan. 
Aaron  Doan,  being  attained  of  a  itibbery  ii 
Bucka,  by  process  of  Oulla^ry,  he  was  brought 
on  the  24th  day  of  Stiitember  1784,  and,  after  h  , 

scl  upon  several  cKceptions  to  the  ooUawiy,    i 
over-i-uled)  exeeutJon  was  awarded  gainst  him  o:  , 

October.     The  following  correspondence  then  tot 
the  honorable  the  sufireme  executive  council,  and  (lie  judges  ;   in 
the  coui-se  of  which  several  import?jit  points  of  law  were  stated 
^nd  conMdcreil-*  •   ,  ..,..- 

On  the  22d  of  AbvfTnfier  1784,  the   president  and  supreme 
executive  council  addi-essed  the  following  letter,  tq  the  judges-    ■ 

Gentiemerty  •  ,         ....... 

We  have  perused,  and  attentively  considered,  the  tianscript  of 
the  recprd  traosmitted  by  you,  of  the  Mtainder  of  ^arm-Doon; 
and  as  it  aj^iears  to  us,  a  ^ase  of  a  novel  ^  and  extraordinary  oa^ . 
ture,  which,  being  once  established  as  a  precedent,  maty  ftmatlf 
affect  the  liv^s^  Uberties,  and  fortunes,  of  the  freemea  oC  tiaa 
commonwealth)  wo  cannot,  consistently  with  oui'  ideaspf  duty, 
issue  a  w^lintnt  f^r  his  ejfpcutiofi,  uptil  the  doubts  &ad  jdif^c)dtti»  ' 
that  present  tUemseJves  to  .cwr  view,  are  i*iBoved.,i  j  ■; 

To  take  away  the  life  of  aman  witliout  sfairiandopenltidaj,  .' 
upon  an  implication  of  guilt,  has  ever  been  regarded  as  so  dan- 

[•  Although  (he  wItKis  of  tlyB.caw.wai  not  reid  Ijy  JWf-iPi*ll»<i-  ytttm    '■■ 
peat  part  of  it  is  not  on!/  intcteajing.but  applicible,  the  ttponer  tlipught 
Jiropertegive  it  entire.}  
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gerous  a  piactlcc,  that  the  law  rcquires  all  the  proceeding  in 
such  a  mode  of  putting  to  death,  to  be  «  exceedingly  nice  and 
circumstantial"  as  Blackatone  says ;  and  "  any  single  minute  point 
omitted,  or  misconducted,  renders  the  whole  outlawry  illegal, 
and  it  may  be  reversed  ;  upon  which  revei-sal  the  party  r  :cuse(l 
is  admitted  to  plead  to,  and  defend  himself  against  tlie  indict- 
ment'*    4  Blackatone  315. 

This  liberality  of  spiiit  seems  to  have  advanced  with  the  im- 
provemL*nt  of  the  human  mind,  and  of  those  laws,  fi-om  which 
t)ur  own  ai'e  composed  :  For,  by  the  statute  of  4  ^  5  IV,  ^  M. 
€.  22.  wisely  and  benevdently  recitmg,  tliat,  "it  is  agreeable  to 
justice,  that  pitx:eedings  ill  out-lawries  in  criminal  cases,  should 
be  as  public  and  notorious,  as  in  civil  causes,  because  the  conse* 
quences  «*•>  persons  out-lawed  in  criminal  cases,  are  moi^  fatal 
and  dangerous  to  them,  and  their  posterities,  than  in  any  other 
causes ;"  it  was  enacted,  that,  "upon  issuing  an  exigent  in  a 
cnminal  case,  there  should  issue  a  proclamation,  according  to 
the  form  of  the  statute  made  in  tlie  one  and  thirtieth  year  of 
Queen  Elizabeth ^^'  &c.  And  tlie  first  mentioned  statute  was 
made  pci-petual  by  the  7  ^  S  Jr.  3  c.  36. 

It  is  our  desire  to  regulate  our  conduct  by  the  just  maxims, 
and  generous  principles,  that  have  been  established,  for  keeping 
under  proper  directions,  and  restraining  within  proper  limitations, 
tills  raciiucinjj  part  of  jurisprudence. 

Wc  shall,  therefore,  be  obliged,  if  you  win  be  pleased  to  take 
the  questions  now  proposed  into  your  consid;;i'ation,  and  to  favor 
us  with  your  ai*swcrs. 

First, — Whetlier  the  proceedings  m  this  case  are  founded  on 
common  law,  the  act  for  the  advancement  of  justice,  or  on  any 
other,  and  what  acts  of  assembly,  or  of  parliament  ? 

Second. — Whether  there  have  been  any,  and  what  modem  in- 
stances in  England^  prior  to  our  declaration  of  independence,  of 
persons  being  cxecutsd   upon  outlawry  by  judicial  ^iroceedinga 

(done? 

77«'rfi?.— Wliether  there  has  ever  been  any,  and  what  instance 
in  Pennsylvania^  of  a  person  being  executed  upon  outlawry  by 
judtzial  firocctdings  alone  ? 

Fourth. — Is  such  a  mode  of  attainder  comj^atible  vft&i  the  let- 
ter and  spirit  of  the  constitution  of  this  state,  which  establishes, 
with  such  strons^  sanctions,  the  right  of  trial  by  jury  ? — See  sec- 
tion the  ninth  of  the  declaration  of  right::— — ejection  the  t\v'cnty- 
fifth  of  the  frame  of  govcmmcnty  8c^. 
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JPi/ih,^^'W)\SLt  authoiities  aiul  precedents  are  coiiBidered  as 
^ost  applicable  to  the  present  case  I 

Sixth, — If  this  outlawiy  is  principally  founded  oh  the  act  for 
the  advancement  of  justice,  do  not  tliese  woixis,  "  attainted  of 
the  crime  wherebf  he  is  so  indicted  or  appealed  as  aforesaid, 
^nd  from  thsA  time  shall  forfeit  and  lose  all  his  lands  and  tene- 
inents,  goods  and  chatties  ;'^  imply  by  force  of  the  copulativef 
''and/*  that  this  forfeitui'e  was  the  penalty  designed  to  be 
incurred  by  such  an  outlawiy,  and  may  not  the  word  **  execution'* 
in  the  following  part  of  the  clause,  as  it  is  connected  with  the 
woixi  "  trial,'*  be  reasonably  applied  to  the  other  criminals  th^re 
mentioned,  so  as  to  render  it  consistent  with  tlie  preceding  penaj  . 
^expressions  ?  And  is  not  tliis  construction,  in  Javor  qf  Ufe^  ■, 
sti^ngthened  by  the  improbability,  that  the  legislatm'e  of  Penn* 
sylvania  intended  to  make  the  law  in  this  case  more  sanguinary 
here,  than  the  law  of  England  at  that  period,  which,  it  is  appre- 
hended, required  one  or  more  writs  of  cafiias — an  exigent-^Jtixc^ 
exactUmS'-^^X.  Jive  different  county  courts — a  proclamation  at  thd 
door  of  a  place  for  divine  worship,  &c.  before  an  outlawry  could 
be  incurred,  Tremaine's  P^  C.  281.  &c.  Statutes  before  mention- 
ed— fial€'^Harj)kins-^^Bacon''-mBlack8tone, 

Seventh,^^As  the  person  was,  brought  into-  the  supreme  court » *• 
by  habeaa  cortiu^^  ought  not  judgment  to  have  bec«  exfiressly 
pronounced,  as  the  reason  assigned  of  judgment  not  being  pro-  • 
nounced  ^  afresh,"^  in  PatcUffe^s  case,  who  was  brought  into  the 
king's  bench  ^  by  habeas  corfius  is,  "  it  having  been  pronouncetT 
before  :"    And  in    the  case  of   Stafford^  Bart^tefid^  Okey^    and  \ 
Corbety  vfho  were  attzanted  by  act  of  parliament,  (cases  nearly 
resembling  this)  "  the  chief  justice  pixHiounced  the  itsual  judg- 
ment as  in  cases  of  high  treason/*     Foster  44.     ,     . 

^ghth,"^!^  all  the  proceedings  in  .the  present  case  are.  as  rig-  . 
idly  exact  ^  the  law  requires,  in  this  uncommon  mode  of  taking 
aTt-^y  life,  ought  council  to  form  a  new  kind  of  wairant  for  exe- 
cution, thereby  ordering,  that  on  a  cextain  day  the  offender  be 
hanged  by  the  neck  *till  he  be  dead,  or  order  in  the  wari'ant,  that 
on  a  ceitain  day  execution  be  done  upon  the  offender,  leaving  the . 
sheriff  to  decide  what  is  the  punishment  by  law  to  be  inflicted  I 

It  would  be  agreeable  to  us,  if  you,  genticmen,  would  also  be  , 
|>Ieased  to  consider,  whether  the  outlawry  in  the  present  case, 
may  not  be  legally  reversed,  and  the  offender  brought  to  a  trial, 
for  these  defects  in  the  pix)ceedings. 

Pir&t, — l5y  tlie  act  for  the  advancement  of  justice  it  is  directed>.,, 
**  that  the  capias  shall  be  returnable  before  the  ^'i^/^cm  of  that  court^  .. 
where  such  party  shall  be  indicted  or  appealed,  at  tiie  supreme 

12 
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or  provincial  court  next  after  the  taking  of  such  indictment  dt 
appeal  ;'*  and  that  the  party  shall  be  called  oil  by  proclamation 
**  to  a|^)ear  before  the  said  justices  at  the  said  supreme  court  ;**  and 
it  is  set  forth  in  the  indictment  in  the  pi*esent  case,  that  it  was 
taken  at  "a  court  of  6y  errand  terminer  mid  general  gaol  deSvery  ;** 
buty  the  cafiiaa  in  die  present  caae  directs  the  paity  to  be  eddied 
on  by  proclamation,  to  "  appesu*  before  the  justices  of  the  supreme 
court  J*^  'Tis  true,  the  same  pei'sons  ane  justices  of  both  courts ; 
but,  the  title  of  "  that  court  ivhere  the  fiarty  sha&  be  indicted^  ex* 
pressly  reqmi'ed  by  the  act,  is  Omitted. 

Second. — It  is  not  returned  by  the  sheriff,  that  the  paily  was 
called  on  by  proclamation,  "  to  answer  to  the  Corrtmortivealthy*^  as 
by  the  act  sifoi'esaid,  and  by  the  capias  is  directed. 

Third, — It  is  not  set  forth  that  the  capias  was  "  delivered  to  the 
sheriff  three  months  before  the  return  thereof,*'  as  the  ^Tme  act 
Requires :  Nor  does  the  sheriff  even  return,  that  he  made  the 
proclamations  by  virtue  of  tfie  said  capias. 

The  piXKlamations  might  be  made  without  the  wiit;  and 
though  it  may  be  inferred,  that  they  were  not,  ought  inferences 
agsdnst  the  accused  to  be  admitted  in  a  case  so  highly  penal  t 

Fourth.'^ls  not  the ^rm  of  the  proclamation  prescribed  by  the 
act  aforesaid,  and  ought  it  not  to  have  been  strictly  pursued? 
and  does  not  the  first  line  'of  that  form  req^uire  the  proclamatlbn 
to  begin  with  a  setting  forth  of  the  inSctmait} 

I'lfth, — ^Ought  it  not  to  appear,  tpA^w,  and  hdw,  the  parly  waa 
^for  the  cause  qfbresaid  before  committed  to  the  custody  of  the 
slieiiff  of  tlie  city  and  county  of  Philadelphia"  or  at  least,  tjialt 
it  was  subsequent  to  die  proclamations  in  Bucks  county? 

Sixthj^^TYit,  act  before  mentioned,  and  the  capias^  brdcfr  the 
aJieriff  to  ■*'  make  proclatnadon  in  every  court  of  qilarter  sessions,^ 
&c.  but  the  sheriff  returns  that  he  "  caused  public  proclamadoin 
to  be  made  at  two  several  courts  of  quarter  sessions,''  &c.  The 
word  "a/"  is  Uncertain.  So  is  the  word  ^pubHc.'*  Neither  of 
them  is  usued  in  the  act.  The  requiring  "/A^  sheriff  to  make  the 
pit)clamations,'*  appears  to  have  been  intended  to  oblige  his  at- 
tendance in  person  at  so  solemn  a  transaction,  leading  to  such 
fetal  consequences.  It  is  not  returned,  that  he  was  present.  As 
to  the  other  words,  pitx:lamadons  might  be  m  some  setise  said 
to  be  "  public,"  and  "  at  the  courts,"  and  yet  not  **in  the  courts.** 
Where  life  depends  on  proclamations,  it  seems  scarcely  possible 
to  adliere  with  too  scrupulous  an  exactness  to  injunctions  po* 
sitively  directed  by  law,  for  giving  them  their  destructive  effi- 
cacy. 
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Seventh,-^lt  does  not  appear  by  the  return  vfho  was  called  on 
hy  pi-oclamation  to  appear. 

The  offender  has  represented  to  us  by  petition,  that,  at  the 
time,  when  the  outlawry  was  sued  forth  against  him,^  he  was  ia 
JVew-Yorky  then  in  the  possession  of  the  British  army.  What 
regard  ought  to  be  had  to  that  circumstance,  you,  gentlemen^, 
can  determine. 

I  am,  with  respect," 

Gentlemen, 
Your  most  obedient  and  very  humble  servant, 

JOHN  DICKINSON: 

To  these  inquiries  the  following  answers  were  returned,  ad- 
dressed to  his  excellency  the  president  in  council,  on  the  15  th  of 
January  1785. 

We  had  the  honor  of  receiving  on  the  29th  of  JVovemSer  last, 
the  letter  from  your  excellency,  and  the  honoi-able  the  supreme 
executive  council,  dated  the  22d  of  the  same  month,  respecting 
the  case  of  Aaron  Doan^  who  stands  attainted  of  a  robbery,  in  the 
county  of  Bucks^  by  mitlawryy  and  against  whom  execution  has 
been  awarded.  In  tiiis  letter  the  council  express  difficulties  with 
regai'd  to  their  issuing  the  waiTant  for  his  execution,  and  have 
desired  the  opiQion  of  the  judgesr  on  nine  several  questions.  Be- 
fore we  gave  our  answers  to  tiiese  questions,  it  was  expected  that 
all  the  judges  might  consult  togjether,  in.  court  upon  tJiem  ;  but, 
as  we  now  despair  of  this  for  some  months,  we  shall  offer  what 
we  think  may  be  material  on  the  occasion  without  fuitlier  delay. 

previously  to  the  giving  our  answers,  we  beg  leave  to  observe, 
that  the  judges  do  not  hold  themselves  bound  to  assign  any  rea- 
sons for  their  judgments  ;  and  when  they  do  give  reasons,  it  is 
always  infmblic.  This  is  mentioned,  that  the  present  proceeding 
may  not  be  dmwn  into  a  precedent. 

We  would  next  observe  generally,  that  on  outlawry  fijr  felony, 
is  a  conviction  and  attainder  of  the  offence  charged  in  the  indict- 
ment, and  has  been  as  long  in  use  as  the  law  itself.  The  inten- 
tion of  it  Was  to  compel  all  men  to  submit  to  the  laws  of  their 
country,  and  to  prevent  their  escaping  justice,  by  flying,  and 
staying  away,  until  all  the  witnesses  aie  dead.  It  is  a  very  im- 
portant part  of  the  criminal  law  ;  and  we  do  not  find  an  occasion, 
where  any  question  of  law,  upon  a  writ  of  error  to  reverse  an 
outlawry  in  a  cri'ininal  case,  ever  underwent  a  serious  liugatipn^ 
before  that  oi  /ohn  Wilkes^  Esq.  in  1770. 
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If  there  be  any  thing  improper  in  taking  away  the  Bfe  of  a 
man  upon  an  attainder  fc^  a  judicial  outlawry,  it  belongs  to  the 
legislature  to  alter  the  law  in  this  particular ;  the  judges  cannot 
do  it.     But  council  can  interpose  their  mercy. 

In  our  answers,  wc  shall  refer  to  the  questions,  in  the  order 
they  are  placed  in  your  excellency's  letter,  without  inseiting^ 
them  here. 

Answer's  to  the  Qjjestiqijs. 

Firat. ^-Thc  proceedings  in  this  case  are  founded  on  the  act  of 
assembly,  entitled,  <^  An  act  for  the  advaacement  of  justice,  and 
more  ceitain  administration  thei-eof." 

Sec7nd.r^0uv  law  books  do  not  inlbrni  us>  except  yeiy  THntly, 
of  the  executions  of  capital  offenders ;  they  are  generally  to  U^ 
found  in  the  histoiies  of  the  times,  or  in  the  periodlced  publica- 
.tions ;  and,  therefore,  we  cannot  mention  ¥rith  certainty  any  mod- 
cm  instances  in  England^  prior  to  our  declaration  of  independ- 
ence, of  persons  being  executed  upon  outiawry  by  jydicial  pro^ 
ceedinga  alone  ;  but  loi5  chief  justice  Manpficldj  in  Wilkea^s  case, 
expresses  himself  thus :  "  FHghty  in  criminal  cases,  is  itself  a 
Clime.  If  an  innocent  man  flics  for  treason  or  felony,  he  forfeit^ 
all  his  goods  and  chatties.  Outlawry,  in  a  capital  case,  is  as  a 
comnction  for  the  crime  :  And  many  men^  vuho  never  were  tried f 
have  been  executed  upon  the  outlawry**     4  Burrow,  2549. 

T/nrd.'^We  do  not  know  of  any  instance  in  Pennsytvama^  of 
a  person  being  executed  upon  outiawry  by  judicial  proceedinga 
alone :  But  a  ceitain  David  Vawaon  was  executed  since  the  de- 
claration of  independence,  in  consequence  of  an  attainder  by  vir- 
tue of  a  pixxiamation  of  the  supreme  executive  council,  and  ju- 
dicial proccedinga  thereupon.  In  that  case,  the  court  awarded  ex- 
ecution, by  pronouncing  the  usual  sp^ence  of  death  ;  no  judgr 
ment  having  been  given^  before, 

Fourth.^^V^G  conceive,  such  a  mode  of  attainder  compatible 
with  the  letter  and  spirit  of  the  constitution  of  this  state,  and  that 
it  is  no  infringement  of  the  right  of  trial  by  jury  ;  for,  that  the 
paity  had  not  that  trial,  was  owing  to  himself;  he  was  not  de- 
prived of  the  right.  As  well,  indeed,  might  an  offender,  who 
confessed  the  fact  in  court,  by  pleading  guilty  to  the  indictment, 
after  sentence,  complain  that  he  had  not  a  trial  by  juiy.  By  re- 
fusing to  take  his  tiial,  he  tacitly  seems  to  have  admitted  him- 
self guilty.     2  Hawkinsjjb,  170.  cJiap.  23.  aec,  53.  2  Hale  208. 

Fiflh.^^Wt  conceive,  all  the  authorities  and  precedents  of  out- 
lawries in  capittU  cases  at  common  law  in  England^  as  app}ic8ikl$ 


APPENDIX^  M 

t6  the  present  case ;  there  being  no. difference,  but  in  tfce  ferift 
jind  manner  of  proceeding  to  the  outlavJ^ry,  which  is  inade  by  tbs 
before-mentioned  act  of  assiembly. 

In  particular  we  would  refer  council  to  4  Burr,  2.52T  atwj  tl> 
2577,  where  almost  all  the  authorities  are  collected  tpg,ethQJ' 5tfi^ 
fidly  considered. 

Sixth,-~^ln  the  act  for  the  advancement  of  justice,  &;q.  sec.  17, 
the  legislature  have  declared,  "  that  the  party  indicted  of  ^  capi^ 
offence,  not  yielding  his  body  to  the  sheriff  at  the  return  of  the 
eafiim^  shall  be,  by  th^  justices  of  the  supreme  cpuct,  proDpHnc- 
pd  outlaviedj  and  attainted  of  the  crime  wherepf  be  is  so  iijdictedr 
And  from  that  time  shall  forfeit  all  his  lands  andi  tcnemenU^ 
goods  and  chatties  :  ivhich  forfeiture^  &c.  ^fter  debts  paid,  shaU 
go,  one  half  to  the  govenior  for  the  time  being,  &c.  and  fpr  der 
fraying  the  charges  of  prosecution,  trial  and  executipn  of  such 
criminals.''  Had  the  clause  ceased  at  the  end  of  the  word?  "  ajt- 
tainted  of  the  crime  whereof  he  is  so  indicted,*'  no  doubt  renaAi.n* 
with  us,  but  that  the  paity  was  liable  to  suffer  all  the  pJiin§  pf 
death  prescribed  by  law  foi*  the  offence  specified  in  th^  indict- 
ment ;  and  the  woi'ds  following,  so  far  froni  altering  this  cmk- 
struction,  in  our  opinion,  shew,  by  the  most  necessary,  evid^nt^ 
and  strong  implication,  that  the  party  was  liable  ajsp  to  be  execut- 
ed ;  for  the  expences  of  the  execution  are  to  be  defmyed  put  of 
his  forfeited  estate.— We  therefore  have  no  doubt,  that  Ap'oif^ 
Doauj  besides  the  forfeiture  of  his  estate,  has  forfeited  his  life* 

Seventh, — We  conceive,  that,  where  a  person  is  attainted  by 
an  act  of  pai^Uament  or  assembly^  and  is  brought  before  the 
court,  and  execution  awarded,  the  practice  moH  generally  ha? 
been  to  do  so,  by  pronouncing  the  exfiresa  sentence ;  and  tlif 
<  I'eason  given  for  it,  is,  because  no  judicial  sentence  had  been  pror 
nounced  before  ;  but  in  case  of  an  outlawiy  by  judicial  /irqc^ed- 
inga  onli/y  no  express  sentence  is  given  upon  the  party's  bping 
brought  before  the  court,  but  merely  an  awairf  on  the  roll,  that 
the  sheriff  do  execution  at  Ids  fieiil^  or  execution  awqrded  by  tbf 
court ;  because  a  judgment  had  been  given  before.    Judgment^ 
in  criminal  cases  are  divided  into  two  kinds.— ^l.  By  exfiress  seur 
tence  to  the  punishment  proper  for  the  crime. — 2.  Judguient§ 
without  any  such  sentence.     Of  the  latter  there  are  two  kipdi^*     1 . 
Outlawry.     2.  Abjui-ation.    Judgment  of  outlawry  in  Snglg,v4 
is  given  by  the  coroner j  and  is.  in  these  words,  "Therefore  thp 
said  A.  J},  by  the  judgment  of  the  coroner  of  our  lord  the  JyHy 
of  the  county  aforesaid  is  outlawed.*'     The  party  is  thereby  a? 
much  attainted,  and  shall  forfeit  and  lose  as  n^uch,  as  if  aentencp 
had  been  given  against  him  upon  a  verdict  or  confession.    Mnch 
qf  Xaw,  467.  3  Inst,  52.  2 1.2.  Cro,  Cora.  266.  tsfc.     And  after  SUQ^i 
outlawry,  if  the  party  is  bimight  before  the  cpwt  of  A^n'^  bm^ 
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*  execution  shall  be  awiai^ed  agsunst  him,  but  no  seiitencc  pro-' 
nouncedy  because  the  outlawry  is  a  judgment^  and  no  man  shall 
have  two  judgments  for  one  offence."  2  Hawk,  chap,  48.  sec,  23. 
Jb,  447,  luid  the  cases  there  cited.  But  in  the  present  case,  the 
judgment  was  pronounced  before  by  this  same  supreme  courts  that 
Aaron  Doan  is  outlawed  and  attainted  of  the  crime  tvfiereof  lie  is 
indictedy  and  we  do  not  think,  that  it  would  have  been  formal  to 
have  given  a  second  expi^ess  judgment.  This  matter  was  men- 
tioned, and  well  considered  by  tlie  judges,  at  the  time  they  award- 
ed execution  in  the  present  case  of  Aaron  Doan, 

£ighth,^^The  judgment  against  Aaron  Doan^  is,  that  he  is  ouu 
lamed  and  attainted  qf  the  crime  whereof  he  is  indicted — ^The  recoixi 
shews  that  he  was  indicted  of  a  robbeiy  ;  in  which  case,  the  ex- 
press judgpnent  is,  "  that  he  shall  be  taken  back  to  the  place  from 
whence  he  came,  and  fi'om  thence  to  the  place  of  execution,  and 
there  be  hanged  by  the  neck  until  he  is  dead."  The  judgment 
of  outlawry  implies  all  this.  We  therefore  think,  that  a  warrant 
for  the  execution  may  properly  issue,  giving  these  special  direc- 
tions to  the  sheriff.  We  find,  that  executions  have  been  cora^- 
inanded  to  be  done  by  the  couit  without  writ,  sometimes  by  writs 
and  that  the  king  in  England  has,  by  special  wan*ants,  frequently 
remitted  part  of  the  punishment  and  directed  the  rest,  and  chang- 
ed hanging  for  beheading,  though  some  have  doubted  of  his  au- 
thority to  do  so,  in  the  latter  instance.  2  Hawk,  chap,  51,  sec,  4. 
5.yo.  463.     JTinch  of  La^v,  478,  3  Mod.  42.  Cro,  Jac,  496. 

AznrA.— We  do  not  think,  that  the  oiulawry,  m  the  present 
case  can,  at  this  stage  of  the  business,  be  legally  reversed.  The 
several  critical  and  verbal  objections,  now  stated  by  council,  as 
Well  as  most  of  those  preceding  were  made  at  the  bar,  in  be- 
half of  the  prisoner,  by  his  counsel  learned  in  the  law,  answered 
by  the  prosecutor  for  the  commonwealth,  and  over-mled  by  the 
court,  upon  full  discussion  and  mature  consideration.  The  court 
cannot  make  errore,  nor  reverse  for  errors  which  do  iwt  exists  or 
which  they  cannot  see :  They  must  be  satisfied,  that  there  are 
errors.  There  may,  perhaps,  be  some  small  mistakes  in  the 
transcript  of  the  record  by  the  prothonotary,  as  we  have  not  seen 
it,  but  there  is  no  error  in  the  recoi'd  itself,  that  we  have  been 
able  to  discover.  There  has  never  been  a  question  seriously  liti- 
gated in  Westnunster-Hall  upon  a  writ  of  error  to  reverse  an  omN 
lawry  in  a  capital  case.  Such  a  writ  was  never  granted,  but  from 
justice,  where  there  really  was  ewor,  or  from  £ivor,  where  the 
king  was  wU^ng  the  outlawry  should  be  reversed :  They  are 
grantable  merely  ex  gratia  regis,  and  when  granted,  there  never 
was  any  opposition  made,  and  the  courts  reversed  them  upon 
slight  and  trrvzal  objections,  which  could  not  have  prevailed,  if 
opposed,  or  the  precedent  had  been  of  any  consequence  ;  wliich 
could  not  be,  as  the  king  had  the  power  to  refuse  tlie  writ.     AD 
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was  by  consent  oithe  ling,  and  the  reversal  took  place,  though 
there  was  really  no  error  at  all. 

It  is  as  much  a  breach  of  duty,  to  reverse  a  good,  as  it  would, 
be  to  affinii  a  bad  outlawry.  The  mischief  goes  farther  than  aa 
unrighteous  sentence  in  the  particular  case  ;  for,  to  reverse  with- 
out an  eiTor,  is  to  abolish  that  part  of  the  law. 

Your  excellency  further  infomis  us,  tliat  the  offender  ha& 
Pledged  in  his  petition  to  council,  that  he  was  in  the  city  of  Aha;- 
York  at  tlie  time  the^  outlawry  was  sued  forth  against  him.  In 
2inswer  to  this,  we  can  only  say  with  certainty,  that  if  he  had 
put  any  material  fact  in  issue^  it  would' have  been  tiied. 

'  Upon  the  whole,  three  indictmcnta  for  robbery  have  been 
found  against  him  in  Bucks  county  ;  by  the  examinations  of  Jesse 
Vickera^  SoUmton  Vickera^  John ,  Tomlinsonj  Israel  Doan^  Josefih 
Doan^  &c.  he  was  a  principal  in  them,  and  eight  or  nine  others 
in  that  county,  and  the  counties  of  PhiLadelfihia^  Chester  and  Xa«- 
caster  ;  he  has  been  duly  outlawed  for  one  of  them,  and  execu- 
tion legally  awai'ded,  according  to  oiu*  judgments- 

We  have  the  honor  to  be^ 

With  the  greatest  respect, 

Sir, 
Your  Excellency's  and  the  Council's 

Most  obedient  humble  scrvantSi 

THOMAS  MCKEAN, 
GEORGE  BRYAN, 
JACOB  RUSH. 

t  U.  4.  ] 

Minutes  of  Assembly  of  1800-1,  page  228. 

By  whatever  process,  then,  punishment  for  an  offence  can  be 
inflicted,  it  must  be  denominated  a  criminal  prosecution  ;  and  it 
is  obvious,  that  a  contrary  doctrine,  would  make  mere  matter  of 
form,  the  fluctuating  criterion  of  our  dearest  rights. 

Thus,  an  impeachment  by  the  legislature,  is  a  criminal  prose- 
cution, though  a  conviction  can  only  affect  the  delinquent's  oflice  ; 
and  the  characteristic  distinction  between  the  impeachment,  and 
the  address,  is,  simply  that  the  same  effect  (a  removal  fh)m  office) 
may  be  pix>duced  in  the  latter  couwe  of  proceeding,  for  any  rea- 
sonable cause  to  which  the  foimer  course  of  proceeding  could 
not  be  extended.  But  the  very  terms  of  the  constitution  must 
extinguish  every  doubt  on  the  subject,  for  there  we  find,  criminal 
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isrroMetitions,  /fp  hidktmetu  or  injbrmationy  expressly  distingtaislied 
from  other  criminal  ptx)8ecution8 ;  and  in  adcUiion  to  the  privi- 
leges allowed  in  <<  all  criminal  prosecutions,"  the  defendant  on  an 
htdicttntnt^  or  information^  has  a  right  to  "  a  speedy  public  trial> 
By  tn  impartial  jury  of  the  vicinage." 

[  V.  4.  ) 

Conatiiution  qf  1776.     BiU  of  Fights. 

Section  9.  That  in  all  prosecutions  for  criminal  offence^  a  m^n 
With  3  right  to  be  h^aid  by  himself  and  his  cemsel,  to  demand  the 
4au86  and  nature  of  his  accusation,  to  be  confronted  with  the  wit« 
nesses,  to  call  for  evidence  in  his  favor,  and  a  speedy  public  trial  by 
an  impartial  juiy  of  the  country,  without  unanimous  consent  of 
which  jury  he  canfiot  be  found  guilty ;  nor  can  he  be  compelled 
to  give  evidence  against  himself;  nor  can  any  man  be  jfustljT 
deprited  <^  his  libeity  except  by  the  law^  of  the  knd  or  thd 
jpidgmenlof  his  peers, 

I  W.  4.  ] 

Constitution  of  1790. 

Section  9.  That  in  all  criminal  prosecutions,  the  accused  hath 
a  right  to  be  heaixl  by  himself  and  his  counsel,  to  demand  the 
nature  and  cause  «f  the  accusation  against  him,  to  meet  the 
witnesses  face  to  face,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  &vor,  and,  in  firoaectUiona  by  indictment  or  ivfor^ 
matton^  a  speedy  puUic  trial  hy  an  impartial  juiy  of  the  vicinage  r 
That  he  cannot  be  compelled  to  give  evidence  against  himselfi 
nor  can  he  be  deprived  of  his  life,  liberty  or  property,  unless  by 
rtie  judgment  of  his  peers  or  the  law  of  the  land. 


